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DISTRICT  OF'KlWV-YORK,  t«. 

BB  TV  REMEMBERED,  that  on  the  twenty-first  daj  of  Janomrj,  in  ths 
thirty-eighth  year  of  the  Independence  of  the  United  States  of  America, 
Lewis  Morbl,  of  the  said  dutriet,  Hath  deposited  in  thb  office  the  title 
of  a  hooky  the  right  whereof  he  claims  as  proprietor,  in  the  words  followiog 
to  wit: 

*'  Reports  4]f  Cases  argaed  and  determined  in  the  Supreme  Coort  of  Ap* 
^pffakof  3Cirgioia.    Vol.  1i.    By  William  Muxfoed." 

Iir  eovFORMiTT  to  the  act  of  Congress  of  the  United  States,  entitled 
^*  An  act  for  the  enooaragement  of  learning,  by  securing  the  copies  of  maps, 
*'  charts  and  books,  to  the  authors  and  proprietors  of  such  copies;  during  tne 
**  tiroes  therein  mentioned  ;*'  and  also  to  an  act,  entitled  **  An  act,  supple- 
**  mentary  to  an  act,  entitled  an  act  for  the  eneouragement  of  learning,  l^ 
**  securing  the  ooiiies  of  maps,  charts  and  books,  to  the  authors  and  proprie>* 
^'  tors  of  such  copies*  during  the  times  therein  mentioned,  and  extending  the 
**  benefits  thereof  to  the  arts  of  de|i£iiinK»  engra? bg  and  etehing  histmieal 
♦•Wdothwrpcjata.''  -i*-*. 

THERON  RUDD, 
Clerk  of  the  District  of  New-Yorlu 
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03^  BY  an  act  of  asserobly  (passed  the  9th  of  January,  l8il)  it  vas  enacted  *«ihat  t!ie  court 
appeals  shall  hereafter  consist  of  five  judges ;  any  three  of  said  judges  Hhnll  coustiiute  a  court ; 
»«je  said  coart  shaH  ooinmenoe  its  sessions  on  the  Ist  day  of  March  next,  and  its  sitting  shall  be 
permanent,  if  the  business  of  the  court  require  It :  fntnided  alivays,  tiiat  the  couit  may,  in 
"*««r  discretioii,  adjourn  for  short  periods ;  but  it  thaU  be  their  duty  to  »it  at  least  two  hundred 
andjifty  elayt  in  the  year,  unlett  they  •ooner  despatch  the  bunnets  of  the  ccnrt.'* 

In  conformity  yrith  this  law,  Francis  T.  Brooke  and  Jambs  Pleasants,  jun.  Esq's  were 
eteeted,  by  ioint  ballot  of  the  senate  and  house  of  delegates,  ju<lges  of  the  court  of  appeals  in 
addition  to  the  three  judges  then  in  office;  but  Mr.  Pleasants  having  afterwards  resigned  his 
appototment,  William  H.  €abbll,  Esq.  was,  on  the  2Ut  day  of  March,  18II,  commissioued 
by  the  governor,  with  the  advice  of  council,  to  supply  the  vacancy. 

On  Monday,  the  4th  of  March,  1811,  Francis  T.  Brooke,  in  open  court,  took  the  oaths 
preaeHbed  by  law,  and  his  scat  as  one  of  the  judges  of  the  court  of  appeals 

On  Wednesday,  the  3d  of  .^^fullo wing,  William  H.  Cabell  qualified  in  like  manner. 

On  Tvesdau,  the  dd  of  Jpril,  Judge  Tucker  resigned  his  office,  l^  a  letter  addressed  to  the 
govemoTi  in  the  following  words : 

Bichmmdf  Jpril  2, 181 1. 

The  period  has  arrived  when  I  mast  either  submit  to  an  oppressive  and,  as  I  conceive*  oncon- 
stitntional  act  of  the  legislature,  or,  by  refusing  to  obey  it,  afford  some  pretext,  at  least,  for  a 
charge  of  neglect  of  my  duty,  as  a  judge  of  the  court  of  appeals*  or  resign  my  seat  in  that  court. 
I  prefer  the  last. 

That  the  act  of  the  last  session  of  the  general  assembly,  respecting  the  court  of  appeals,  is  op- 
prc»Hive,  certainly  cannot  require  further  demon stmtion,  when  it  is  shown  that  the  duly  assigned 
^  it  CD  the  jndges  of  that  court,  is  not  only  doubled,  (or  nearly  so,)  withdut  a  recompense,  but  im- 
pCMes  upon  them  ^he  painful  alternative,  either  of  abandoning  their  families  altogether,  or  of  re* 
moving  them  to  Jhchmond,  under  every  disadvantage  of  sacrificing  their  property  and  habitations 
elsevhere,  at  an  imder  rate,  and  establishing  themselves  in  Richmond,  where  the  sui»erior  value  of 
property,  of  house-rent,  and  of  every  article  of  life,  must  render  such  a  sacrifice  doubly  inconvc* 
nient  and  oppressive.  Such,  at  least,  are  tlie  alternatives  which  present  themselvcB  in  my  own  case. 
I  eoald  not,  without  a  socrtfioe  at  least  equal  in  value  to  my  whole  property  in  H^HUamsbur^h  and 
its  vicmitT,  establish  m^-self  and  family  in  Richmoudf  nearly  as  comfortably  as  We  are  at  present  in 
WiiHam^ttrgk.  Can  such  a  gratuitous  sacrifice  be  expected  ?  Or,  if  further  proof  of  the  oppres- 
sire  operations  of  that  act  be  required,  is  it  not  amply  furnished  from  this  oircomstancc,  that  a 
jodge*  who  is  unwUUng  to  make  this  gratuitous  sacrifice  of  his  property,  must  either  abandon  it 
aad  hia  family  altogether,  or  resign  his  office  ?  An  office  which  he  accepted  undcr.no  such  condi- 
tioo,  nor  any  other,  but  that  of  good  behaviour!  A  condition  which  evinced  the  intention  of  the 
Ibanders  oi  our  constitution  to  be,  that  the  legblative,  executive,  and  judiciary  d<  payments  of  the 

Svemntent  should  not  onl^  be  forever  separate  and  distinct,  but  independent  of  each  other ;  so 
',  at  least,  as  to  pre\-ent  eitlter  of  the  three,  or  any  two  of  them,  from  crubhing  or  annihilating 
the  constitutional  independence  of  the  other. 

On  a  tal^ct  of  such  importance  1  beg  leave  to  avail  myself  of  the  lan^age  of  the  court  of  ap- 
peals, in  a  remonstrance  to  the  general  assembly,  on  a  similar  occasion,  m  which  '*  they  did  uot 
hesitate  to  decide,  and  in  that  decision  to  declare,  that  the  constitution  and  the  act  of  1787,  for 
ettabUshing  district  courts,  were  in  op^iosition,  and  could  not  exist  together;  and  that  the  furraer 
must  eontrol  the  latter :"  which  may  be  found  on  the  records  of  that  court  of  the  I2th  of  May,  1788. 

••  In  forming  their  judgments,"  they  observe,  •*  they  had  recourse  to  that  article  in  the  de- 
claration of  rights,  that  no  free  government,  or  the  blessing  of  liberty,  can  be  preserved  to  any 
lieople,  but,  among  other  things,  by  frequent  recurrence  to  fundamental  principles;  an  urliole 
worthy  to  be  written  in  letters  of  gold.  The  propriety  and  necessity  of  the  independence  of  ihe 
judges  is  evident  in  i^ason  and  the  nature  ot*  their  office  ;  since  they  are  to  decide  between  govern* 
ment  and  the  people,  as  well  as  between  contendmg  citizens;  and,  if  they  be  dependent  on  either, 
corrtipt  influence  may  be  apprehended,  sacrificing  the  innocent  to  popular  prejudice,  ond  subject- 
ing the  poor  to  oppression  and  persecution  by  the  rich.  And  this  applies  more  forcibly  to  exclude 
a  dependence  On  the  legislature,  a  branch  of  whom,  in  cases  of  impeachment,  ic  itself  a  party. 
This  principle  supposed,  the  court  are  led  to  consider  whether  the  people  Imvc  sceuieil  or  de- 
parted from  it  in  the  constitution  or  form  of  ^vemment.  In  that  soltrou  Hct,  tlicy  discover  the 
people  distributiog the  governmental  powers  mto  three  great  branelies,  lon'-''''^^'^^*  executive,  and 
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judiciary ;  in  order  to  preserve  the  eqaipoise  whieh  thej  judged  necessary  tp  secure  their  liberty  r 
declaring  that  these  powers *be  kept  separate  and  distinct  from  jsaeh  othe«»  and  that  no  person  shall 
exercise  an  office  in  more  than  one  of  them.  The  independence  of  the  two  former  could  not  be 
admitted ;  because  In  them  a  long  continuance  In  office  might  he  dangerous  to  liberty ;  and,  there- 
fore, they  provided  for  a  ofiange  by  frequent  elections,  at  stated  periods;  but  in  the  last,  from  the 
influence  m  the  principle  before  observed  upon,  they  declared  that  the  judges  should  hold  their 
offices  daring  good  behaviour.  Their  independence  would  have  been  rendered  complete  by  fixing 
the  quanium  of  the  salaries,  which  perhaps  would  have  been  done  if  the  duties  of  their  offi»e 
had  been  at  that  time  ascertained.  But,  although  it  was  not  then  done,  yet»  in  respect  to  this,  the 
oMstitution  gives  a  principle  not  to  be  departed  from ;  declaring  that  the  salaries  shall  be  adequate 
vnA  fixed  i  leaving  it  to  the  legislature  to  judge  what  would  be  adequaUf  .when  they  should 
appoint  the  dutici.  And,  when  they  bad  done  so,  they  exercised  their  whole  power  over  the  sub* 
jeety  and  the  salary  was  thenceforth  to  be  considered  m  fixed,  while  the  duty  should  continue  the 
same.  And,  when  public  utility  should  require  an  increase  or  diminution  of  duty,  there  should  be 
an  analogous  alteration  of  SHlary>  with  this  restriction,  however,  that  such  regulation  should  not 
blend  the  duties  of  the  judges  of  the  general  court,  court  of  chancery,  and  court  of  admiralty,  which 
the  oonsitution  seems  to  require  to  be  exercised  by  distinct  persons ;  and  the  legislature  appear  to 
have  so  considered  it,  in  the  arrangement  of  these  courts." 

**  Bnt  the  act  (of  1787,  for  establishing  district  courts)  now  under  consideration,  presenting  a 
system  which  assigns  to  the  judecs  of  the  chancery  and  admiralty,  jurisdiction  in  common  law  eases, 
which  may  so  fiir  t»e  considered  as  a  new  office,  the  labour  of  which  would  greatly  exceed  that  of 
the  former,  without  a  correspondent  reward,  and  to  the  judges  of  the  general  court  duties  which, 
though  not  changed  as  to  than*  subjects,  are  yet  mora  than  doubled, ^ without  any  increase  of  salary, 
appeared  so  eviacnt  an  attack  upon  the  independency  of  the  judges,  that  they  found  it  inconsistent 
tvith  a  conscientious  discharge  of  their  duties  to  pass  it  over,  ror  vain  would  be  the  precautions 
of  the  founders  of  our  government  to  secure  liberty,  if  the  legislature,  though  restrained  from 
changing  the  tenure  of  judicial  offices,  are  at  liberty  to  compel  a  re9ignaUon^  by  reducing  salaries 
to  a  copper,  or  by  making  it  a  part  of  the  official  duty  to  become  hewers  of  wood  and  drawers  of 
water.** 

The  applicability  of  these  remarks  to  an  act  increasing  the  heavy  and  already  enormous  doty  of 
one  hundred  and  twenty-six  days*  attendant  in  a  court  of  the  last  resort,  overwhelmed  with  compli- 
cated and  perplexing  business,  to  two  hundred  and  fifty  days  in  the  year,  without  the  consent  of 
those  who  are  thus  re«)uired  to  perform  it,  and  without  any  conmensation  for  the  double  dntv  thua 
imposed  upon  them,  is  too  striking  to  require  a  comment.  And  were  the  sume  venerable  oharac* 
ters,  who  then  comoosed  the  supreme  court  of  this  commonwealth,  still  in  existence,  and  holding 
the  same  offices,  I  aoubt  not  that  they  would  on  this,  as  on  that  occasion,  have  declared,  ^*  that 
the^  ought  not  to  do  any  thing  officially  in  execution  of  an  act  which  ai»peared  to  be  contrary  to  the 
siiiritof  the  constitution." 

These,  sir,  are  not  the  onfy  reasons  which  have  operated  with  me  on  the  present  occasion.  For 
three  and  twenty  years  that  1  have  had  the  honour  of  terving  my  country  in  the  office  of  a  judge, 
either  of  the  general  court,  or  the  court  of  appeals,  1  have  felt  an  honeat  pride  in  the  fidelity  with 
which  I  have  endeavoured  t6  discharge  my  duty,  aco<irding  to  the  beat  of  ray  skill  and  judgment. 
A  generous  legislature  interpcised  its  shield  to  repel  the  shafts  of  vilhiny,  malignity,  and  sUinder, 
which  were,  on  a  former  occasion,  aimed  at  my  character. 

My  {latitude  for  that  noble  act  of  justice  towards  me,  would  be  commensurate  with  my  life 
should  it  be  prolonged  even  to  centuries.  I  will  not  contrast  with  such  exalted  feelings  those 
which  the  conduct  of  the  committee  of  the  house  of  delegates,  who  were  appointed  to  inquire  into 
the  causes  of  delay  in  the  court  of  appeals,  at  the  last  session  of  the  p^nerml  assembly,  was  calour 
lated  to  excite.  If,  instead  of  oblique  censure,  conveyed  in  hypothetical  presumptions,  the  com- 
mittee had  proceeded  to  a  full  and  candid  investigation  of /ac/«,  tliey  would  probably  have  furnished 
me  with  another  occasion  for  the  expression  of  similar  sentiments,  or,  if  in  their  zeal  for  diteover- 
iiig  what  number  of  causes  had  been  decided  by  the  court,  upon  argument,  the  committee  had 
tui-ned  to  the  reporU  of  Mr.  IVaatungton  awl  Mr.  Call,  they  might  have  discovered  that  those  gen- 
tlemen have  reported  only  four  hundred  and  thirty-one  causes  decided  in  a  period  of  thirteen 
years,  when  the  venerable  Judge  Pendleton  presided,  and  wasassisted  by  four  other  judgea,  making 
an  average  of  thirty-three  causes  in  a  year,  which  is  but  one  more  than  half  the  number  which 
they  report  to  have  been  decided  last  year.  Or  had  any  member  of  the  committee  ever  attended 
the  court,  o^r  been  conversant  with  the  nature  of  the  busineu  therein,  his  attention  would  probably 
have  been  directed  to  other  causes  of  delay  than  the  casual,  and,  possibly,  unavoidable  absence  of 
one  or  more  judges  on  the  first  day  of  a  term  of  forty -four  or  fifty^ve  days'  durauoiu  I  shall  takey 
the  liberty  to  mention  some  of  them  :  ' 

1.  Arbitrary  appeals. 

52.  Smallness  of  the  sum  for  which  an  appeal  lies. 

S.  The  number  €»f  courts  from  which  appeals  now  Ke. 

4»  The  trivial  esrors  for  which  writs  of  supertedeat  may  be  granted. 

5.  Voluminous  records,  extending  often  to  one  hundred  pages. 

6.  Voluminous,  contradictory,  and  perplexing  depositions  and  other  evidence  contained  in  those 
CiBcords ;  and  the  duty  of  deciding/acM  at  well  as  larw^  in  all  but  common  law  oases. 
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7.  Voliiininauf  reports  of  eonuniisionen  In  leluuioery,  wUK  the  exoeptiont  and  Aotwert  thereto 
respeetiog  intrioateiperplezedy  and  oflen  unintelligible  acoouats  and  trantacUons. 

8.  The  anavoidaUe  length  of  the  argaments  of  counsel  arising  from  the  precediog  eautes . 

9.  The  number  of  eounsel  emplojred  in  ever^  eause  of  anr  importanee  to  the  parties. 

10.  The  examination  of  witnesses  viva  voce  m  cases  of  wills,  mills,  bc.(l) 

11.  The  frequent  abatement 'of  suits  by  the  death  of  some  of  the  parties,  and  the  diffieolty  of 
^flaakiog  new  parties,  and  of  ooorening  them  before  the  eourL 

12.  The  novelty  and  diffioalty  of  many  eases  which  are  brought  before  the  eoort  fbr  deeisio*. 

13.  The  time  necessary  for  the  judges,  separately,  to  procure  such  voluminous  records  t  to  com- 
prehend and  decide  u|ft>n  the  weight  of  eoofliettog  evidence ;  and  to  investigate  and  decide  the 
several  questions  of  law  or  equity  arising  out  of  each  particular  case,  aoeording  to  uniform  princi- 
ples. 

14.  The  interruption  freqaanily  gtven  to  saeh  an  examination  ^f  the  eases  argned  In  eoort,  by 
petitions  for  allowing  appeals  and  wriu  of  w^i  «o<fc— ,  which  not  only  occasion  such  frequent 
ioterruption»  but  add  very  considerably  to  the  Udiour  of  the  judgo*  •ut  or  eoort,  of  which  no  tnieet 
appear  upon  th«  records  of  the  court 

Some  of  these  causes^  Sir,  (fbr  they  did  not  all  exist  till  within  a  fow  years  past,)  and,  perhaps, 
some  others,  had  oontnboted  to  swell  the  docket  of  the  court  of  appeals,  from  the  snull  number 
of  ninetaen  in  November  term,  1787,  to  fixir  hundred  and  twenty-two  causes.  In  Jiprilf  1804,  a 
period  of  sixteen  years  and  a  half.  At  the  latter  period  1  had  the  honour  to  become  a  member  of 
ike  court.  I  speak  with  confidence  when  I  assert  that  not  less  than  nine  hundred  and  sixty  causes 
have  been  disposed  of  since  that  time.  1  will  not  be  positive  as  to  the  precise  number  of  those 
vhieh  have  been  decided  upon  solemo  argument,  in  not  a  few  instances  engrossing  three,  four,  fife, 
and  even  six  <jkiyB  each,  but,  according  to  my  notes,  the  number  exceeds  those  reported  by  Mr. 
WaMngton  and  Mr.  Call  together  during  a  period  nearly  doable.  Exclusive  of  these  causes,  the 
daily  moUiplyiog  petitions  we  appeals  wwil  decrees  of  the  sunerior  oourts  of  chancery,  and  for 
writa-of  wpayedeOB  to  hidgmentsat  common  Uw,  which  have  been  presented  to  the  judges  out  of 
eourt,  and  reiected  during  the  terms,  the  number  of  which  oaonot  be  ascertained,  ought  not  to  be 
Ibrgotten.  The  number  of  eases  on  the  dooket  the  first  day  of  Ust  October  term,  amonnted  not 
^ite  to  five  hoadred  and  twenty,  making  an  increase  of  about  one  hundred  suits  within  the  bMt 
seven  years,  though  the  number  of  courts  from  which  appeals  may  now  be  brought,  is  more  than 
foorfokl,  and  the  cases  In  which  the  judges  may  now  be  called  upon  to  decide  out  of  eoort  during 
the  term,  are  also  very  much  increased  in  number  by  allowing  petitions  for  appeals,  not  only  frook 
final  decrees  in  chancery,  as  formerly,  hut,  also,  from  interlocutory  decrees,  and  even  from  the  re* 
fhtal  of  ajodge  of  either  of  the  courts  of  chancery  to  grant  a  bill  of  injunction,  and  from  an  order 
of  dissolotion.  The  interruption  which  these  last  causes  oceasioa  to  the  judges  in  term  time  is 
almost  Incalculable,  and  the^  contribute  their  full  proportion,  not  only  to  the  labour  of  the  judges, 
but  to  the  procrastination  of  the  d«^eision  of  causes  under  their  consideration, 

I  hope.  Sir,  I  shall  be  pardoned  for  the  length  of  these  remarks:  tlie  insinuation,  however  indi- 
rect, tiiat  the  delajrs  in  tlie  court  of  appeals  might  possibly  arise  from  %  neglect  of  duty  in  the 
ynesabers  of  it^  as  it  was  among  the  last  in  which  I  could  have  expected  to  have  been  in  any   man- 
•  Ber  implicated,  imperiously  demanded  such  a  refutation  from  one  who  earnestly  invites,  and  will 
ever  be  ready  to  meet,  the  strictest  inquiry. 

The  term  (as  formeriy  prescribed  by  Uw)  having  ended  vesterday,  and  the  eourt  having  thon^t 
proper^  in  compliance  with  the  Ute  act,  to  adjourn  to  this  day,  I  am  under  the  necessity  of  making 
By  eleetion,  either  to- conform  to  the  opinion  of  the  other  members  of  the  court,  or  to  resign  my 
Beat  therein. 

Whatever  personal  ioeonvenieuee  I  may  be  exposed  to  by  resigning  an  ofiioe  which  I  accepted 
imdera  full  confidence  that  it  would  afibixl  me  an  honourable  and  competent  support  for  life,  the 
eoaditions  upon  which  I  must  henceforth  hold  it,  should  I  continue  to  do  so,  are  so  much  more 
grievous  than  any  thing  that  I  am  willing  to  apprehend  from  a  contrary  course,  that  I  have  resolved 
t0  make  the  sacnfice,  which  a  just  sense  of  duty  to  my^  country,  to  my  fi^mUv,  and  to  my  own  eha- 
rseter,  seems  to  demand,  t  therefore  beg  leave  to  natify  to  you.  Sir,  as  the  first  magistrate  of  the 
Mate»  my  resignation  of  the  olfice  of  V  judge  of  the  court  of  appeals,  ^d  I  do  resign  the  same  to- 
aorilingW. 

Permit  me  to  assure  you.  Sir,  of  mv  sincere  respect  and  esteem,  and  to  sobsoribe  myself. 

Your  most  obed*t  servant, 

ST.  G.  TUCKER. 

His  Exoelleney  Jambs  Monroe,  Esq.  CSovemor  > 
of  the  Commonwealth  of  Virginia.  ( 

(0  The  Uw  has  sinee  been  altered  m  this  respect    See  tess.  aets  of  ISIQ,  ••  ^^-I**  ^ 
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JUmtU  1811>  John  Coaltbs,  Em.  wu  eommittSoDed  by  the  eorenior,  with  the  adviee  of 
ooancU,  to  sapply  the  raeancj  oeeauoned  by  the  resignation  of  Jodge  Tvckbr,  and  on  Saturday^ 
June  itty  took  the  oaths  prescribed  bj  lav,  and  his  seat  as  one  oT  the  judges  of  the  oonrt  of  gppeais. 

On  Thurtday,  the  l2th  of  December,  I8U,  the  appointments  made  by  the  cxecnUTe,  in  the  re- 
cess of  the  general  assembly,  having  been  confirmed,  by  joint  ballot  of  the  senate  and  house  of 
delegiates,  and  new  commissions  issued  to  Judges  Cabell  and  Coaltbb,  bearing  date  the  7th 
of  that  month,  they  again  qualified  according  to  law. 

• 

The  judges  who  sat  In  the  court  of  appeals,  during  the  period  la  which  the  cases  reported  in  this 
Tolume  were  decided,  were,  therefore. 

The  Hob.  William  Flbmino,  wito  mu  fn  ikis  court  when  it  was  first  organixed,  on  Satur* 
day,  the  90th  day  of  June,  VJOSf  porsuBBt  to  the  act  for  amending  the  act  entitled  an  act  consti- 
tutmg  the  court  of  appe»l»«  '*' 

The  Hod.  Spbvobb  Ro  anb,  who  qualified  on  Moniayt  the  I3th  of  JiprU,  1795. 

The  Hon.  St.  Gbobcb  Tugkbb,  who  qualified  on  ITednetdby,  the  llth  of  ^prU,  1804^  an4 
resigiied  the  Sd  of  .^nil,  1811. 

The  Hon.  Fbamcis  T.  Bbookb,  who  qualified  on  Monday,  the  4th  of  Marchp  I81l. 

'^he  Hon.  William  H.  Cabbll,  who  qualified  on  Wedneeday,  the  Sd  of  April,  1811 1  and 
the  Hob.  John  Coai.tbb,  who  qoalified  on  Saturday,  the  Ut  of  Jime,  1811. 
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CASES 

ARGUED  AND  DETERMINED 
IN  TB^ 

SUPREME  COURT  OF  APPEALS 

or 
VIRGINIA: 

At  the  term  commenciog  iu  March,  1811. 

^ 
IN  THE  TUIHTir-FIFTH  YKAE   OF    THE  COMMONWEALTH. 

Kincaid  against  Cuningham.  JKt 

THIS  case  was  argued  by  Hay  Jor  the  appellant,  and  of  c^t/^m 
Nicholas^  for  the  appellee ;  but  so  nearly  resembles  in  "*^„^'®'ojj*' 
principle  the  cases   of  Terrell  v.  DickJji)  Turpiriy  Ad-  mcnt,  on  the 

.    .  f*  e^  r^.  ^-^  /  «  ^.r        ground  of  er- 

mtntstrator  of  James^  v.  ThomaSi{b}  and  Syme  ¥•  Moiu  ror  m  faw  on- 
tague^{c)  on  the  extent  of  the  jurisdiction  of  a  court  of  j^^Sl^f/^ 
cquky ;  aftd  the  cases  of  Shermer  v.  Beale,(d)  Pleasants^  f^  inTeTj!^! 
Skore  &?  Co.  v.  Ross,{e)  Taylor's  Administrator  v.  Nichol-  {j^'^y  ^ 
9onJ^f)  Morris^  Overton  and  others  v.  Ross,(g')  ^^^pj^^"^. 
Scott^s  Executors  v.  Trents^  Crump  &f  Bates^(Ji)  on  the  ing  it  by  the 
obligatory  effect  of  awards,  that  a  brief  sketch  of  its  ma^  i4«tding,orbr 
terial  circumstances  (together  with  the  opinions  of  the  H^^nt  ^  or 
judges)  may  be  sufficient.  "^I^The  olr- 

cumittnoey 
(a)  1  Call^  54S.    (6)  8  /A  £tf  M,  IS».   (c)  AHMM.  ISO.    (d)  1  fTaah.  14.  that  a  robrnte- 
(e)/«Ai5S.     (/)li5f.^Jtf.$7.    (5-)  «  a  C#  ^.  *08.   (A)  4  if.  f^Jf.  550.  [|j;j^  ^ 

taint  a  recital 
that  one  of  the  parties  had  warranted  the  title  to  a  tract  of  hind,  (when,  in  truth, the  vrtU 
ting  ngned  Uy  him  bad  not  that  efect^)  is  not  a  sufficient  reason  to  disturb  the  award,  no 
fraad  or  undu<^  bfluence  appearing; ;  and  H  being  possible  that  the  contract  Wgg  matoally 
understood  a»  a  wnrraR/i^,  tlMHigh  its  t^fal  eamtrucHon  wm  othsnei^' 

VOU  II.  1 
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2  Svpreme  CoiiH  of  Appeals* 

Mavch,  a  jadgment  at  law  was  obtained  by  Andrew  Donnallg^ 
.^  (who  sued  for  the  benefit  of  Walter  Cuningham^)  agahnt 
Kinenid  Thomas  Kiticatd^  in  the  county  court  of  Augusta^  for 
Cuaingham.  four  hundred  pounds  damages,  and  costs,  in  an  action  on 
the  case,  founded  on  an  alleged  warranty,  by  Kincmd^ 
of  the  title  of  a  tract  of  land,  (calkd  the  Spring  Licii) 
which  he  had  purchased  of  Jacob  Persinger^  who  claim^ 
ed  it  by  virtue  of  a  settlement  made  by  a  certain  CArwu 
tian  Saunders.  The  title  paper  from  Persinger  to  Kin^ 
caidy  dated  the  \0\hoi  January^  1771,  contained  a  dauae 
of  general  warranty,  and  was  endorsed  by  Kincazd^ 
**  assigning  his  full  tight  and  title  of  the  trvithin  to  An^ 
drew  Donnally^  for  and  in  consideration  of  the  sum  of 
twenty-seven  pounds,  current  money  of  Virginitu^^  An^ 
drew  Donnalhfy  the  5th  of  February  following^  **  assign- 
ed Aw  right  thereof  unto  Walter  Cuningham.^^  Such  be- 
ing the  nature  of  the  document  on  which  the  claim  of 
the  plaintiff  rested,  the  defendant  demurred  to  the  evi* 
dence.(l)  The  county  court  overruled  the  demurrer, 
and  gave  judgment ^or  the  plaintiff i  iti;zcar^  appealed 
to  the  general  court ;  but^  instead  of  prosecuting  his  ap- 
peal, agreed  with  Cuningham  to  submit  the  controversy 
to  arbitration.  The  written  Instrument  of  submissson, 
bearing  date  the  21st  of  August^  1787,  and  signed  by 
both  parties,  recited  that  ^^  Cuningham  was  the  purcha- 
ser of  a  tract  of  land  in  the  county  of  Greenbrier^  which 
wai  warranted  by  Kincaid ;  that  the  title  was  evicted  m, 
a  court  of  judicature,  Cuningham  being  a  party  to  the 
suit^  and  making  the  proper  defences  that  he  had  called 
upon  Ktncaid  in  the  county  court  of  Augusta  for  com- 
pensation, and  obtained  a  verdict,  which  the  latter 
thought  excessive;  and  that  Cuningham^  being  unwill- 
ing to  insist  upon  wh^t  ipight  appear  to  Kincaid  unrea- 

(1)  Sec  C«.  Utt.  365.  a.  Sugden'i  Lav  of  Vettdrt,  313,  Sli.  D9Ug^ 
654.  iire  ?.  Jiolhech,  which  authurities  were  ciied  by  Mr.  //rj^  in  the  af- 
gtnne^t* 
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w6iaM3t^  had  oiAmitted  the  matter  to  arbitrtters  to  say     Marck» 

vliac  he  should  receive.'*    Curdngham  bound  himself  to       

lekase  bo  much  of  said  judgment  as  the  arbitrators  ''•»»«»»<* 
ahottld  award ;  and  Kincctid  bound  himself  to  pay  the  Cttnugbara, 
balaace.  The  award  was,  that  Kincaid  should  pay  to 
Ctudng-ham  two  hundred  and  fifty  pounds ^  by  three  in* 
slalmeats ;  (one  of  which  was  to  be  in  certain  property ;) 
that  no  execution  should  be  levied  until  the  kst  payment 
diouU  become  due ;  and  that  Cuningham  should  relin* 
tinish  the  residue  of  his  judgment 

fieiitg  dissatisfied  with  this  award,  Kincaid  refused  to 
pay  the  instalments,  and,  on  the  21st  of  Afay^  1789, 
(shortly  after  the  last  had  become  due,)  obtained  an  in^ 
j«iction  from  the  county  court  of  Augusta  to  stay  pro- 
ceedings on  the  judgment,  as  to  i32A  10«.  part  diereof ; 
alleging,  in  his  bill,  that  the  arbitrators  had  awarded  the 
payment  of  250/.  upon  the  supposition  that  the  said  tract 
of  land  contained  400  acres ;  which  opinion  he  was,  at 
Aac  time,  unable  to  controvert ;  having  no  testimony,  or 
voucher,  by  which  the  real  quantity  could  be  ascertained; 
but  tliat»  in  fact,  there  were  only  188  acr^s.  In  this  b\H 
of  injunction,  Kincaid  expressly  admitted  that  ^^  Cuning- 
kam^^  tide  to  the  land,  under  the  aforesaid  bill  of  sale 
and  endorsements,  was,  by  the  commissioners  for  settling 
the  claims  to  lands  on  the  western  waters,  previous  to 
fte  estabt^itng  the  commonwealth's  land-office,  deter*- 
nned  to  be  a  bad  one,  in  consequence  of  which  he  lost 
the  said  land  'Ya)  ^         M  See  act* 

^   ^  otMau,  1779, 

Cuningham  answered  the  bill,  denying  any  knowledge  e.  is.  ch. 
or  belief  that  the  award  was  founded  on  the  supposition  94.  *^**  *  ' 
of  there  being  400  acres  of  land  in  the  tract ;  but  exp> 
pressing  a  belief  that  it  was  on  the  supposition  that  there 
,9Ught  to  haiae  been  that  quantity^  and  his  title  thereto 
node  good;  ^^  for,  if  the  claim  in  its  origin  bad  been 
good,  the  aforesaid  court  of  commissioners  would  have 
granted  him  the  quantity  of  400  acres  of  land,  as  th^t 
was  the  quantity  allowed  by  law  to  settlers  in  the  western 
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4  Svprttne  CoUrt  of  AppeaU. 

Mauch,    couiitry.(a)    The  defendant  did  not  remember  that  tibe 

1      complainant  ever  alleged  any  deficiency  in  the  quantity 

Kincaid     ^f  jj^^d,  or  ever  attempted  to  prove  or  suggest  any  such 

Cuningham.  matter  before  the  said  arbitrators ;  but  tliat,  even  sup* 

(a)  See  act»  posing  there  are  only  188  acres  in  the  survey^  it  include 

f  iT  ^^c%  ^  *®  S^^^  ^^  valuable  land,  and  that  the  land  adjoin- 

Jiev.  p.  03.  s.  ing^  to  make  400  acres,  is  very  indifferent;  and  tovML 

have  very  little  weight  with  the  arbitrators  to  make  them 

increase  the  sum.^ 

The  affidavits  of  David  Stephenson^  J^neph  BeH,  and 
Jamet  Braiton  (three  of  the  arbitrators)  were  taken, 
from  which  it  appeared  that  thet^  were  governed,  p«inci« 
pally^  in  their  opinion  of  the  value  of  the  land,  by  the 
testimony  of  a  certain  Benjamin  Strother.  David  Sie* 
phenson  ^^  could  not  recollect  whether  that  witness  gatve 
evidence  zH  well  to  the  quantity  and  quality  of  the  land, 
as  to  the  real  value  thereof  taken  as  a  tract*"  Joseph 
Bell  states,  that  ^^  he  thinks  Stf  other  was  examined  aa 
well  to  the  quantity  in  the  survey  made,  as  to  what  mig^t 
have  been  made,  had*  the  claimer  chose."  James  £pat^ 
ton  swears,  that  the  award  was  made  ^^  on  the  apprehin* 
sion  that  the  tract  contained  400  acres," 

Benjamin  Strother^s  affidavit  (also  taken  in  support  of 
the  bill)  states,  that  he  valued  the  land  at  250/.  ^  con- 
sidering the  survey  as  containing  only  400  acres." 

A  plat  and  certificate  of  survey,  filed  in  the  eauee, 
showed  the  actual  quantity  to  be  18t  acres,  according  to 
a  survey  made  for  the  Greenbrier  Company^  in  the  year 
1751. 

The  cause  coming  on  to  be  heard,  the  court  dissohred 
the  injunction. 

^  The  complainant  thereupon  showed  to  the  coart  the 
original  title  bond,  and  contended  that  he  had  not  stated 
his  full  equity,  there  being  no  warranty  of  die  land  in 
the  assignment,  as  erroneously  stated  in  the  sulnnission  ; 
«|4  that  the  court  ought  to  consider  that  subject,  (al- 
tbiMgh  not  stated  in  the  bill,)  or,  at  least,  pemit  him  to 
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ftfttod  it  bjr  stating  that  the  acknowledgment  of  a  war>    March. 

rannjr  in  the  auboiksion  was  under  the  preasure  of  a  judg*>       1 

HK&t  for  40Q&,  and  was  lopping  off  his  most  material  ^^^^ 
defence  before  the  arbitrators,  without  consideration,  Caaingfatm. 
and,  therefore,  could  not  be  binding.  The  court  were  of 
opinioa  that  they  could  not  consider  that  equity,  and 
refused  atf  amendment  of  the  bilL"  From  which  de* 
cree  the  plaiatiff  prayed  an  appeal,  which  was  allowed, 
(though  objected  to  by  the  defendant,  on  the  ground  that 
ibe  decree  was  interlocutory  only,)  but  does  not  appear 
to  hare  been  prosecuted* 

He  afterwards  presented  a  new  bill  to  the  judge  of  the 
superior  court  of  ehracery  botden  at  Staunton^  and  ob- 
tained a  second  inflmetion ;  relying  on  the  equity  stated 
in  the  foroaer  bill,  and  on  additional  charges,  that  CWnlnf 
ham  had  artfiilfy  stated  in  the  submission  to  arbitration 
lliat  KSncaid  had  warranted  the  title;  (whkh  was  not 
trmef)  ibatCufun^^ham  had  been  legally  evicted  in  a  court 
of  law,  amd  had  made  the  prdper  defence  ;  which  was  fuee* 
iionaUe^  since  he  had  never  given  the  complainant  notice 
of  the  claim  or  trials  and  had  neglected  to  have  certain 
witnesses  summoned,  by  whom  his  right  might  have 
l^en  established*  The  new  bill  expressed  a  firm  beUef 
thait  Cumnfham  had  been  gniky  of  fraud  and  collusion 
in  feebly  defending  the  tide  |  and  further  contended  that 
Donnally^  so  far  from  colluding  with  the  said  Cuning* 
hmrty  to  throw  all  the  burden  on  die  complainant,  when 
be,  Donnally^  was  equally  bound  himself,  ought  to  have 
pursued  the  warrantor  Perainger.  The  complainant  also 
datmed  certain  credits  for  payments,  but  not  to  a  large 
amount. 

The  answers  of  Ctmnghom  and  DonnaUy  (boA  of 
whom    were    made    defensbints)  pointedly   dented  all 
charges  of  fraud  or  coUusion;  and  Cuni^gham  particu- 
Inriy  swore  diat  no  undue  influence  was  exerted  by  b'** 
to  sadnce  Kmctud  to  agree  to  the  submission,  whic^  ^^^ 
freely  and  volvmtarily  done ;  that  the  words  ^^^^^ 
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Mas  c  IT,     relative  to  the  warranty,  were  pkhdjr  understood  hff^lktt 

1       parties ;  ^^  that  it  was  considered  by  this  defendant  thnt 

Kinoaid  ^^  controversy  was  to  be  decided,  then^  m  the  smne 
Cuniogfaatik  manner  "as  if  P^rmnj"^,  the  original  cAligor,  was  the 
party ;  this  the  defendant  was  further  Indueed-to  do  ffavk 
a  knowledge  of  Peraingtf^a  situation,  who  was  not' able 
(as  he  supposed)  to  make  compensation ;"  diit  as  to  die 
defence  of  the  title,  the  said  defendant  i»ed  every  esceiv 
tion  in  his  power  to  get  the  land;  that  it  was  his  wish  to 
get  it,  and  that  he  could  dien  have  sold  it  (if  he  iuid're<* 
covered  it)  for  400/.  in  property.  He  contended,  more* 
over,  that  the  circumstance  diat  only  168  acres  were  sur* 
veyed  in  1751,  could  not  avail  the  complainant,  since 
Persinger^M  oUigation  (which  was  ofsd^^iiM/)  mentioned 
no  quantity s  and  since  the  land  law  authorized  400  acre* 
for  a  settlement. 

A  number  of  depositions  were  taken  on  both  sid^ 
but  need  not  here  be  stated,  the  general  result  being  ex- 
pressed in  the  following  opinions  of  the  judges. 

The  Chancellor  perpetuated  the  injufciclion  as  to  30/* 
198.  9d..  paid  by  the  plaintiff;  bdt  dissolved  it,  and  dis« 
missed  the  bill,  as  to  the  residue  of  the  sum  in  contro* 
versy ;  from  which  decree  the  plaintiff  appealed  to  this 
court. 

Thursday  J  March  IT.  The  judges  pronounced  thiir 
opinions. 

Judge  Brooke.    This  seems  to  be  a  hard,  though  ns/t 

uncommon  case.     Setdement  rights  to  lands  in  the  wes- 

^  tern  country,  at  the  time  the  contract  in  question  was 

made,  were  of  litde  value,  owing  to  the  situation  of  the 

country,  and,  perhaps,  also  to  the  uncertainty  whether  the 

,  le^slature  would  confirm  them ;  especially  those  tluit !»« 

terfertd  with  the  previous  claim  of  the  Greenbrier  C6m* 

pany.    On  the  ground  of  hardship  ahnej  I  see  noddtkg 
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i»  Ae  case  that  would  authorize  a  court  of  chancery  to    Mas  on, 

loi  1> 

iscerpos^ ;   though  enough  to  induce  that  court  to  look      

witb  a  critical  eye  for  any  other  ground  on  which  to  '^'■^^ 
grant  relief.  I  have,  therefore^  with  great  attention^  at  Caninghtm. 
tiBtmt^  examined  the  record,  and  feel  some  regret  that  I 
Iwve  not  been  able  to.  discover  any  thing  in  the  case  to 
sustain  any  of  the  other  objections  of  the  counsel  for  the 
<^)peIlaat•  I  can  perceive  nothing  in  the  evidence  that 
can  authorize  me  to  disturb  the  judgment  of  the  land 
commissioners,  llie  allegation  that  the  appellee  made  a 
e99inau9  defence  before  them  is  not»  in  my  opinion,  sup- 
ported by  the  testimony ;  nor  do  I  feel  myself  at  liberty 
t0  revise  the  judgment  at  law  upon  the  tide  bond  (as  it 
is  called)  in  behalf  of  Dotinally^  the  assignee  of  the  ap- 
peUaat,  for  the  benefit  of  the  appellee.  I  think  it  more 
than  probable  that  the  appellant  intended  to  bind  him- 
•etf  to  Donnallyy  by  the  assignment  of  that  bond,  to  war- 
rant the  title ;  and  though,  in  strictness  of  l^w,  he  may 
not  have  executed  a  pt upcr  xastrumcnt  for  that  purpose, 
yet  no  error  that  might  have  been  corrected  in  that  court 
can  properly  be  relieved  against  in  a  court  of  equity ;  es- 
pecially one  which  consisted  in  conforming  the  judgment 
€^{  the  court  Co  the  intention  of  the  parties,  instead  of  de- 
feating that  intention  by  a  rigid  adherence  to  the  strict 
rules  of  law.  On  this  point  I  refer  to  the  case  of  Syme 
V.  Montague^  in  this  court.(j)  ro)4 HUM. 

Upon  the  last  objection  I  have  had  less  difficulty.  ' 
There  is  no  evidence  that  the  appellee  practised  upon 
the  fears  of  the  appellant,  by  holding  the  judgment  at 
law  over  him,  to  constrain  him  to  enter  into  the  submis- 
sion to  arbitrators ;  and  the  words  in  that  instrument, 
^that  Cuningham  had  ma^e  a  proper  defence  before 
the  commissioners,"  might  have  been  inserted  by  the 
counsel  who  drew  it,  from  excess  of  caution,  or  (what  is 
more  probable,  as  has  been  insisted  on)  to  exclude  fr<'in 
the  arbitrators  all  other  matter  of  controversy  except  the 
value  of  the  land.     Whether  that  value  was  a^ceruiq^^d 
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Maboh»    upon  correct  data^  cannot  now  be  questioned,  unless  mia- 

N 1      behaviour  in  the  arbitrators,  or  some  one  of  them,  vere 

Kinbaid     proved,  or  a^  palpable  mistake  in  the  anpiounti  and  not  in 

CoaiDgham.  the  manner  of  making  ig^  the  award,  were  shown*    The 

(fl)i  ff.&M  case  of  Taylor* s  Adm^r  v.  NickokQn^{a)  and  the  case  of. 

m^B,  6f  JW.  Morris  £jf  Overton  v.  RoseJJf)  are  authorities  to  that  effect 

^  The  depositions  of  the  arbitrators  in  the  pcpsent  case 

differ  somewhat  as  to  the  ground  on  which  the  award 

was  made ;  but  nothing  can  be  collected  from  them  ihat 

will  authorize  cither  a  court  of  law  or  equi^  to  set,  aside 

the  awardf  according  to  the  principles  established  by  the 

foregoing  cases,  and  many  others  decided  in  this  court* 

I  am,  therefore,  of  opinion,  that  the  decree  dismissing 

the  appellant's  bill  be  aiErmed. 

^  Judge  Tucker.  I  feel  every  disposition  (were  it  pos- 
sible) to  relieve  the  appellant  from  the  effects  of  the  ori- 
ginal judgment  against  him,  which  is  contrary  to  every 
principle  of  common  law.  Rut  as,  instead  of  prosecuting 
his  appeal,  he  submitted  his  case  to  arbitrators,  against 
whom  no  charge  of  partiality  or  misbehaviour  is  even 
surmised^  and  who,  from  length  of  time,  appear  to  have, 
in  some  measure,  forgotten,  and  certainly  do  not  agree 
in  their  opinions  as  to  the  grounds  upon  which  they  went 
in  making  their  award,  I  think  there  is  not  suflScient  evi- 
dence of  mistake  (in  respect  to  the  quantity  of  land  in  the 
tract  which  they  were  called  upon  to  value)  to  set  aside 
their  award,  or  to  reduce  the  amount  thereof  in  propor- 
tion to  the  supposed  mistake.  I  am,  therefore,  (though 
very  reluctantly,)  of  opinion,  that  the  decree  ought  to 
be  affirmed.  I  concur  with  the  judge  who  has  preceded 
me  on  the  other  points.  This  case,  in  principle,  bears 
so  near  an  analogy  to  that  of  Scott's  Ex^rs  v.  Trents^ 

ic)ill  C^M.  Crump  &?  Bates^{c)  that  I  beg  leave  to  refer  to  it  for  my 

(rf)'  »€c  aiw,  ''^asons  more  fully  on  this  subject.(J) 

■  .ImA.  845.     1 

Fm.  370.    1     Judge  RoAifE.  For  the  reasons  assigned  by  the  judges 

Watht  14. 158* 
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who  have  gone  before  me,  I  concur  in  opinion  that  the     March, 
decree  be  affirmed.  ...^ 

Kiiiciid 

Judge  Fleming.  This  is,  no  doubt,  a  hard  case  Cuningiiam. 
on  the  part  of  the  appellant;  but  it  seems  to  have 
arisen,  rather  from  his  own  incaution  and  folly,  than 
from  any  misconduct  or  unfair  dealing  on  the  part  of 
his  opponents ;  and  it  appears,  indeed,  that  Cifningham 
acted  with  candour  and  generosity,  particularly  before 
the  arbitrators.  The  loudest  clamour  of  the  appel- 
lant against  him  is,  that  he  lost  the  land  before  the 
court  of  commissioners  by  his  own  neglect,  and  the 
suggestion  of  a  covin  between  him  and  M^Cicnahatiy 
who  claimed  under  Fulton^  who  recovered  it  in  the 
commissioners'  court.  Besides  that  there  is  no  evidence 
of  such  conduct,  it  is  expressly  denied  by  Cuninghaniy 
in  his  answer ;  and  it  is  not  to  be  presumed  that  he  would 
make  a  feeble  defence  of  the  title,  with  a  view  of  getting 
compensation  from  Ktncatdy  who  is  represented  as  a  very 
poor  man.  As  to  the  deficiency  in  the  quantity  of  land, 
supposed  to  have  been  400  acres,  which  occasioned  the 
high  damages  assessed  by  the  jury,  it  may  be  sufficient  to 
observe,  that  though  there  might  not  be  more  than  188 
acres  actually  surveyed,  whoever  established  a  settle- 
ment right  was  not  only  entitled  to  400  acres  for  the  set- 
tlement, but  also  to  a  pre-emption  of  1,000  acres,  if  there 
were  so  much  unappropriated  land  adjoiniDg.(a)  But,  (a)  Ch.  Bev, 
however  all  this  may  be,  the  appellant  is  bound  and  con-  ^* 
eluded  by  the  award  of  the  arbitrators,  judges  of  his 
own  choosing,  who  appear  to  have  acted  with  great  can- 
dour and  circumspection ;  and  who,  it  is  presumed,  from 
some  e'quitable  circumstances  that  appeared  in  favour  of 
the  appellant,  reduced  the  judgment  at  law  more  than 
one  third  of  its  amount,  and  made  the  terms  pf  payment 
of  the  balance  easy,  by  dividing  it  into  three  instalments^ 
VOL.  II.  2 
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March,  one  of  which  was  to  be  paid  in  property,  at  a  reasonable 

1811.     '  ' 

value. 

Kirtiey  Qn  these  grounds,  I  concur  in  opinion  that  the  decree 

Deck.  be  affirmed. 


tl5,%'J;Hi  Kirtley  agafmt  Deck  and  others* 

25,1811. 

Tn  the  ftotion  AN  action  was  brought  in  the  district  court  of  law 
cowtpiracy,  m  liolden  at  StauutOTi^  by  St.  Clair  Kirtiey  against  Michael 
l!ci\ot^ for  ma- J^^ci^  John  Muuger^  jun.  and  Catharine^  his  wife,  Martin 
'^'^  ^T  Munger,  Charles  Deck  and  Christian  Deck;  the  declara- 
deS!a*^"uon^*  tion  charging,  that  they, "  wickedly  contriving  to  haraai^ 
thftt  the  pro.  and  distress  the  plaintiff,  to  tarnish  his  fair  reputation, 

fpcution    was  ,  .     ,  .  i.  i    /<  i     »  i         ..   .         . 

fiiseatid  ma-  and  to  destroy  his  happiness,  did  falsely  ana  maltctousfy 
lufficie'nt;  but  consfiirey  agrcc^  and  combine  together ^  for  the  purpose  of 
•ferreS'\o*'^  preferring  and  supporting  against  him  a  false  and  tnali^ 
withoialn'oda'  ^'^"*  prosecution  /  that  in  pursuance  of  this    unlawful 
fo  caute.       puri)ose,  the  aforesaid  Catharine  Munger^  by  the  advice 
and  procurement  of  the  other  defendants,  on  the  6th  day 
of  November^  1799,  preferred,  on  oath,  against  the  plain* 
tiff,  before  Lay  ton  Tancey^  a  justice  of  the  peace  for  the 
•     county  of  Rockingham^  a  false  and  malicious  charge  of  a 
forcible  attempt  to  have  carnal  knowledge  of  her  body  i 
that,  in  consequence  of  this  charge,  the  plaintiff   was 
bound  in  a  recognisance  to  appear,  and  did  appear,  be- 
fore the  next  court  of  Rockingham  county,  to  abide  theit 
sentence ;   that  the  said  court,  after  hearing  the  testimo* 
ny  of  the  defendants,  or  several  of  them,  without  deci* 
ding  on  the  truth  of  the  charge  exhibited  before  the  ma«* 
gistrate,  bound  the  plaintiff  in  a  recognisance  to  kVep  the 
peace  for  a  year  and  a  day  i  that,  at  the  same  court,  the 
defendants,  having  not  yet  gratified  their  malice^  or  ob^ 
taioed  the  full  object  of  their  combination^  procured  an 
indictment  to  be  submitted  to  the  grand  jury  for  the 
county  of  Rockingham^  to  which  John  Mungerjjiin.  one 
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of  the  defcBdants,  was  subscribed,  as  ihe  prosecutor,  and     Marcm, 
the  other  defendants  were  sworn   as  witnesses ;   which       _ 
indictment   contained,  in  substance,  the  same  false  and      •^'^^•y 
malicious  charge  exhibited  before  the  magistrate,  viz.       ^*^' 
that  on  the  night  of  the  5th  day  of  November^  1 799,  the 
plaintiff  committed  an  assault  and  battery  on  the  said 
Catharine  Hunger^  and  forcibly  attempted  to  ravish,  or 
carnally  know  her;  and  which  indictment  the  grand  jury 
aforesaid,  on  the   19th  day  of  November^   1799,  found 
*  not  a  true  bill^  the  plaintiff,  thus  faUely^  maliciously 
and  cruelly  conspired  against^  prosecuted  and  acquitted^  of 
the  heinous  charge,  by  the  finding  of  the  grand  jury,  said 
he  had  received  damages  from  this  unlawful  conduct  of 
the   defendants,   to  the  amount  of  10,000  dollars^  and 
therefore  brought  his  suit." 

The  suit  abated  as  to  John  Munger^  jun.  by  his  death. 
The  other  defendants  pleaded,  jointly,  not  guilty*  At 
the  trial,  a  bill  of  exceptions  to  the  admission,  as  evidence 
in  the  cause,  of  a  record  of  Rockingham  county  court, 
(containing  the  indictment  and  finding  of  the  grand  jury,) 
was  tendered  and  sealed  according  to  law. 

The  jury  found  the  defendants  guilty,  and  assessed 
joint  damages  against  them,  to  the  amount  of  five  hun- 
dred dollars. 

A  motion  was  then  made  in  arrest  of  judgment;  Ist. 
On  the  ground  of  a  supposed  variance  between  the  re- 
cord and  the  declaration;  2d.  **  ^fhe  declaration  was 
substantially  defective  in  not  stating  the  want  of  probable 
cause i*"^  3d.  "The  jury  had  assesse^d^^^f///,  and  not  se^ 
t^rra/ damages,  as,  it  was' conceived,  they  ought  to  have 
done ;"  and,  4th.  **  By  the  plaintiff  *s  declaration,  and  the 
record  therein  mentioned,  it  appeared  that  the  defendants 
had  a  probable  cause  for  commencing  their  prosecution.'^ 
The  court  determined  the  law  to  be  for  the  defendants  ; 
and  **  it  was  considered  that  the  plaintiff  take  nothing  by 
his  bill,  but,  for  his  false  clamour,  be  in  jnercy,"  &r. 
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March,    To  this  judgment  the  plainti£f  obtained  a  writ  of  superset 
,  dtfas  from  this  court. 

Kiriley 

V.  f 

Ueck.  fVirt  and  Call^  for  the  appellant. 

Wickham^  for  the  appellee. 

The  only  point  determined  by  the  court,  and  that  on 
which  the  argument  principally  turned,  was,  whether  it 
was  necessary  to  aver  in  the  declaration  the  want  of  prO" 
bable  cause* 

The  counsel  yir  the  appellant  insisted,  1st.  That,  if  it 

(«)  8  Call,  3.  was  settled  in  Ellis  v.  Thilman^(a)  and  Toung  v.  Grego^ 

{h)  Ibid  446.  ry,(6)  that  such  averment  is  necessar}'  in  the  action  for 

malicious  prosecution^  the  law  was  otherwise  with  respect 

to  the  writ  of  conspiracy ^  or  action  on  the  case  in  the  tui" 

ture  of  a  writ  of  conspiracy.     This  action  is  founded  on 

(r)  I  Rev.    the  act  of  assembly  against  conspirator8,(c)  copied  from 

Cude,  ao.       ^^^^^^  23  j^j^^  j^  ju  which  the   words  '''' falsely  and  ma* 

Viciously'^  are  used,  and  not  the  words  "  without  probable 
causeJ*^  The  gist  of  the  action  is  the  conspiracy^  united 
(J)  Rattaii,  vfith  falsehood  and  malice*(d)  The  better  opinion  seems  to 
JU///^i//S'.  '^^t  ^^^^  ^^^  ^^^^  of  conspiracy,  which  is  ^  formed  action^ 
?  Vau^^'saV^'  requires  an  indictment  and  acquittal ;  but  the  action  on  the 
1  Lev.  6'2.     case,  in  the  nature  of  the  writ  of  conspiracy,  will  lie  with- 

Su/K  to   Vm,  .... 

VOL  2.  p.  »^io,  out  a  bill  found,  or  preferred.f^)  This  distinction  is  admit- 
174.     I  str.  ted  m  4  Burr.  1972.  one  of  the  cases  on  which  the  leading 
b.      '  **'    '  case  of  Ellis  v.  Thilman  was  djecided.     In  1  Saund.  228. 
jJnes,  93, 94.  the  declaration  against  three  persons  for  a  conspiracy,  is 
pi.'^e.^TfVnl  ^^cactly  similar  to  the  one  now  in  question. 
«i.  pi.  16, 17.       On  principle  ;  the  rule  in  the  action  for  malicious  pro- 
secution is  founded  on  this,  that,  if  there  be  a  probable 
cause,  individuals  ought  not  to  be  deterred  from  prosecu- 
ting.    But  how  will  this  reason  apply  to  the  case  at  bar  ? 
that  if  there  be  a  probable  cause  to  conspire^  individuals 
ought  not  to  be  deterred  from  conspiring^  and  ihi^t  falsely 
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4md  nuUiciously  /     A  conspiracy  implies,  ex  vi  termini^    Mahc?, 

that  the  object  against  whom  it  is  formed,  is  innocent ;       

and  when  to  this  conspiracy,  ^^^ail^r  and  maic/oti^"  are  ^^^J 
added,  and  a  prosecution  flowing  from  that  source,  every  Beck, 
thing  essential  to  the  charge  is  averred* 

2.  Even  in  the  action  for  malicious  prosecution,  the 
averment  of  ^^  want  of  probable  cause"  is  not  necessary, 
totidem  verbis.     Ijo  Toung  v.  Gregory{a)  it,  is  admitted  («)  *  ^^ 
that  eqwpollent  expressions  are  sufficient ;  and  from  10 

Mod.  214*  and  GUb.  Rep.  K.  B.  185.  (same  case  more 
fully  reported^  it  appears  that  the  words  "  falsely  and  ma- 
liciously" arc  equivalent  to  "  without  probable  cause." 
Wherever  a  man  prefers  an  indictment  containing  slan* 
der  on  the  face  of  it,  or  putting  the  indictee  to  trouble 
and  expense,  this  action  lies ;  unless  the  indictor  can 
justify;  and  this  must  come  from  his  side.(6)  Malice  (6)9FI«.S7. 
is  the  gut  of  this  action.  Where  one  sues  another  with- 
out probable  cause,  he  is  not  subject  to  an  action,  unless 
malice  appear,  the  payment  of  cQsts  being  sufficient  pu- 
nishment ;  but  where  the  original  suit  va^  falsely  ^nd 
maliciously  brought,  an  action  for  it  lie8.(c)  .  {e)Canth.K\%. 

In  Ellis  V.  Thilman{d)  the  doctrine  on  the  subject  was  ^^!^^ 
not  fully  before  the  court.     The  cases  cited  did  not  sup-  7J)  g  cioB,  s 
port  the  position  that  want  of  probable  cause  must  be  al-  "^• 
legecl  in  the  declaration.     In  6  Mod.  25.  73.  it  was  held 
that,  if  there  were  a  probable  cause,  the  action  would  not 
lie.     The  conclusion  to  be  drawn  from  4  Burr.  1974.  is 
only  that  want  of  such  cause  must  appear  at  the  triaL  la 
1  Term  Rep.  544.  the  question  was  not  presented  by  the 
case  before  the  court ;  the  want  of  probable  cause  being 
actually  alleged  in  the  declaration.     2  Term  Rep.  226. 
wsis  not  a  case  of  the  kind  at  all ;  but  turned  upon  the 
necessity  of  ap  averment  that  the  prosecution  had  termi- 
nated.    The  decision  of  Ellis  v.  Thilman  is,  therefore, 
pot  supported  by  the  authorities  on  which  it  rested;  nei- 
ther did  that  case  resemble  this. 

3.  Undet  the  act  of  jeofails,  the  jury  having  found  the 
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March,  prosecution  malicious,  tiie  court  ought  to  ))resutrifc  that 

^  every  thing  necessary  to  justify  such  a  verdict  wai  pro*' 

Klrtiey  y^d  before  them. 
Deck. 

Wkkham^  contra,  observed,  that  he  considered  this  cas6 
as  settled  by  the  two  cases  of  Ellis  v.  Thrlmarij  and 
Toung  v.  Gi  egory.  The  question  is  not  whether  iht 
verdict  was  according  to  evidence  ;  but  whether  the  de- 
claration was  sufficient.  The  distinction  attempted  to  be 
drawn  b^  tween  conspiracy  and  malicious  pros  jcution,  is 
supported  neither  by  reason  nor  authority.  In  point  of 
moral  turpitude  and  public  policy^  what  difference  can 
exist  between  a  prosecution  by  one,  or  by  many  ?  As  to 
precedents,  they  prove  directly  the  contrary.  The  cases 
cited  on  the  other  side  relate  to  the  writ  of  conspiracy,  or 
to  indictments  for  conspiracy ;  but  not  to  case,  in  the  na- 
ture of  a  writ  of  conspiracy,  which  this  action  is. 

The  writ  of  conspiracy,  at  common  law,  lay  only  where 
{n)Sir  r.      the  prosecution  was  for  treason  or  felony; (a)  and  whe- 
ther at  common  law,  or  since  the  statute,  there  could  be 
no  recovery,  unless  the  plaintiff  was  acquitted  by  the 
<A)  1  Sound,  verdict  of  a  petit  jury.(^)    The  declaration  here  would 
iC9mm.  187.   *  clearly,  therefore,  not  be  a  good  one,  if  this  were  an  ac* 
MtJtku,  1*31.'  tion  of  conspiracy.     In  10  Mod.  219.  Chief  Justice  Par^ 
*^*  ^^*        ker  says,  **  That  actions  of  conspiracy  are  the  worst  sorjt 
of  actions  in  the  world  to  be  argued  from,  for  there  is 
more  contrariety  and  repugnancy  of  opinions    in  them, 
than  in  any  other  species  of  actions  whatever.^' 

The  argument,  by  analogy,  from  cases  relative  to  in- 
dictments for  conspiracy,  will  not  hold ;  for  the  action  is 
more  discouraged  than  the  indictment ;  because  the  in- 
dictment is  exhibited  by  a  high  and  responsible  officer^ 
and  must  be  found  a  *^  true  bill'*  by  the  grand  jury,  be- 
fore any  proceedings  can  be  had  upon  it ;  whereas  the  ac- 
tion may  be,  and  often  is,  brought  for  corrupt  purposes ; 
for  which  reason  it  is  usual  to  deny  the  plaintiff  a  copy  of 
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the  proceedings  oo  which  he  me aQs  to  bring  $uit*(a)    It    H411CB, 
does  not  follow,  therefore,  that  because  the  avcrmeot  of      .^— 
want  of  probable  cause  is  not  necessary  in  the  indictment,        ^^ 
it  aiay  be  dispensed  with  in  the  action.  (a)^^L 

1  be  gist  of  the  action  in  this  case  is  not  the  conspiracy,  ^«»»«  >«6. 
but  the  damage  sustained  by  the  plaintiff  in  consequence  ssa. 
of  the  malicious  prosecution.(^)     If  the  ftst  of  the  action  (hy\    IaL 
were  the  conspiracy,  judgment  could  not  go  against  one  ^'V^^^ 
only,  the  rest  being  acquitted ;  but  the  r^ile  is  well  esta- 
blished, that  this  may  be  done.(c)  .^.  3  jg^ 

In  substance,  then,  there  is  no  distinction  between  this,  pj«j»-   1^ 
and  the  action  for  a  malicious  prosecution ;  the  only  dif-  Sound,  sao.  s 
ference  being  that  this  is  against  Meveraij  and  that  against  M^d  iG9     1 
one  only,     in  that  action  it  has  been  settled,  ever  since  (gmX  edit.) 
the  time  of  Lord  Holi^  that  the  words  *^  without  probable  ^^ 
.   cause,"  or  words  equivalent,  are  essentiaL     In  I   Ld. 
Sai^m*  Z7S.  ^^  abeque  rationabili  causa*'^  were  used  in  the 
declaration,  and  passed  without  objection,  the  point  not 
having  been  made :  but  in  Toung  v.  Gregory ^  this  court 
decided  that  ^^  without  justifiable  cause''  wasnotsufiicient. 
The  modem  precedents  arc  all  dratrn  with  the  words 
"  without  probable  cause.^^(</)  (j)  3  c%i%, 

Curia  ado.  vuH.  *' 

Wednesday^  March  6thy  1 8 1 1 «  The  j  tidges  pronounced 
their  opinions* 

Judge  Tucker,  after  stating  the  case,  (in  which  he 
mentioned  the  four  errors  assigned  in  arrest  of  judgment,) 
proceeded  as  follows : 

In  this  court,  Mr*  Wtckbam  took  a  fifth  objection,  diat 
this  action  would  not  lie  agaixist  husband  and  wife  fa- 
gether  s  but  Fitzh*  N.  B.  11$.  is  expressly  to  the  con- 
trary, and  the  distinction  there  taken  is,  that  it  will  not 
Ue  against  husband  and  wife  ahne^  because  they  are  but 
«ne  persda ;  but  against  husband  and  wife  and  a  third 
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MAftCH,     persotr,  it  well  lieth.     Mr.  Wirt^  for  the  appellants,  v^srjr 
'       properly  contended  that  the  first  and  fourth  of  these  rea- 
Kirtiey      ^^^3  assigned  for  arresting  the  judgment  were  improper, 
^^'       since  the  court  below  could  not  take  notice  of  the  matter 
contained  in  the  bill  of  exceptions,  upon  which  the  same 
court  had  already  finaHy  decided ;  a  bill  of  exceptions 
being  in  the  nature  of  an  appeal,  from  the  judgment  of 
the  court,  where  the  cause  was  tried,  to  a  higher  tribu- 
nal.    In  diis  he  was  certainly  correct ;  but,  as  the  whole 
record  is  now  before  this  court,  we  are     f  ik  be  necessa-^ 
ry)  to  examine  these  points  as  well  as  the  others.     As 
the  argument,  here,  has  turned  almost  altogether  upon 
the  second^  the  want  of  averment  of  probable  causc^  I 
shall  consider  that  first.     That  these  words  are  neither 
necessary  in  an  indictment  for  a  conspiracy,  n6r  in  the 
ancient  action,  or  writ  of  conspiracy,  appears  from  Xas* 
taWa  Entries^y  123 — 126.  as  to  indictments^  and  in  F.  Ni 
fa)Seetlto  B.  114— >116.  as  to  the  ancient  writ  of  conspiracy, {a) 
Zrff.   Jiajftn.    And  1  Strange^  193.  shows  they  are  equally  unnecessa- 
Rtofm.  sa   «  ry  io  an  information*     9  Co.  56.  (  The  Poulterers*  Case^y 
jSrifr/»!\o9.  was  an  action  on  the  case,  like  the  present,  for  a  combi- 
nation, confederacy  and  agreement  between  the  defend- 
ants ya/«^/i^  and  maliciously  to  charge  the  plaintiff  with  a 
robbery,  and  to  procure  him  to  be  indicted,  &c.     There 
isrno  notice  of  this  averment  in  that  case ;  yet  the  plain- 
tiff, xx^Tk  good  consideration^  (as  Sir  Edw.  Cbi^,  expresses 
it,)  had  judgment.     No  such  averment  appears  either 
•    in  the  case  of  Cox  v.  Wirral^  Cro.  Jac.  193.  where  the 
declaration  was  held  good  ;  or  of  Smith  v.  Crashaw  and 
(*)Sir  Wm.  Others^  3   Cro.   lS.{b)  or  Bagnal  v.  Knight^  ibid.   553. 
^5!  s*  c.  Ami  And  even  in  a  jui  tarn  action  on  the  statute  of  Hen.  VI. 
motioif  wat     <^*  10.  there  is  no  such  averment.     Rast.  Entries^  126. 
I^J?*of^uci^'  In  Smyth  v.  Drinkxoater^  1   Keble^  627.  a  motion  was 
mcnt,  y«t  no  Qiade  in  arrest  of  iudcrment  for  want  of  the  averment  of 

nouee  was  u-  ,  .  .    .  ^  ,.         , 

ken  of  the  jurisdiction  J  but  the  court  said  that,  after  a  verdict,  they 
tuch  an  aver,  would  not  intend  the  want  of  jurisdiction,  and  the  plain- 
^^^^  tiff  had  judgment.     In  Skinner  v.  Gunton   and  others  ^ 


Digitized  by 


Google 


In  the  35ih  Year  of  the  Commotmealth.  17 

(21  Car.  II.)  I  Sound.  228.(a)  iherc  is  an  averment,  that  March, 
the  defendant  held  the  pkintiff  to  bail,  withoat  any  juit       ...^ 
cause.     This  is  the  first  averaient  that  I  have  fotuid  in      ^'^^ 

any  deckratioo,  in  this  action,  at  aU  similar  to  the  pre-  ,  ?•* 

(fl)  Sir    T- 

sent.  Saunders  moved  in  arrest  of  judgment  without  JU^ym.  i76.  s« 
noticing  this  averment,  or  the  distinction,  so  much  press- 
ed since,  between  a  juat  and  «  prehmUt  causes  Tiae 
^mtiff  had  judgment*  In  the  case  of  Box  v«  Ta^Jor^ 
(32  and  33  Car.  II.)  2  Shpx»er^  154.  ^'  the  action  was 
for  a  false  and  malicious  prosecution  of  a  suit  in  an  in- 
ferior court ;  the  declaration  says  only  absque  jtuta  caU" 
so,  and  hekl  naught  /  because  it  might  be  with  a  prokakk 
eaatse  for  the  suit,  and  this  action  will  not  lie ;  akspK 
aSfua  causa  will  do;  or,  sine  oarna  justa^  vel probabiii ; 
but  mbsfuejusta  causa  is  not  good,  for  ^e  reason  afore- 
said, and  judgment  for  defendant."  In  SaokUe  v»  i^ 
berts^  (10  Wm.  III.)  1  Ld.  JRaym.  374.(^)  the  pro-  {b)  i  Salk. 
secution  was  alleged  to  be  nequUer  et  malttiosc^  and  sine  416^3.  c. 


;  rationabiU^^  and  judgment  for  the  plaintiff.  In  Afa- 
riell  V.  Tractf^  at  nisi  prius^  (3  Ann*}  6  Msd.  160.  an 
exception  was  taken,  at  the  trial,  to  the  dedaratrao,  be- 
cause it  was  not  laid  that  the  warrant,  upon  which  the 
plaintiff  was  arrested,  was  taken  out  without  probaUe 
cause*  Hok^  Ch.  J.  upon  this  exception,  recommended 
to  the  parties  to  withdraw  a  juror ;.  for  he  held  the  de- 
claration i//,  for  not  alleging  it  to  have  been  without 
probaiie  dause*  In  the  case  of  ^ones  v.  Gwynn^  which 
occurred  about  nine  years  afterwards,  (12  Ann»)  10  Mpd. 
214.  more  satisfactorily  reported  by  Ld.  Ch.  Baron 
Gilbert  J  in  his  Reports^  185.  the  question,  as  to  the  neces- 
sity of  such  an  averment,  came  on  upon  a  demurrer  to 
the  declaration ;  in  which  one  of  the  reasons  for  ;the  de- 
murrer is^  that  it  is  not  alleged  that  the  indictment  was 
procured  by  the  defendant  to  be  exhibited  sine  aliqua 
ratioeiabiM  causa.  Ld.  Ch.  J.  Parker^  (afterwards  £arl 
of  UaccksfieUL  and  Lord  Chancdlor,)  in  delivering  the 
opinion  of  the  court  of  K.  B«  is  reported  to  hare  ex- 
VOL.  II.  3 
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^Kcu,     pressed  himself  as  follows :  ^^  As  to  the  declaration,  ad 
.—      primanij  I  do  agree,  it  is  a  circumstance  necessary  to 
'^y      maintaining  of  this  action,  that  the  indictment  was  prc- 
•^k-     '  ierred  wltl»>ut  cause.^'    "  For  if  there  were  what  is 
usually  called  a  probable  cause ;  nay,  if  there  be  a  fair  and 
reasonable  account  given,  how  a  complaint  came  to  be 
made  before  a  magistrate  which  produced  an  indictment, 
though  it  fell  short  of  probability  of  guilt  in  the  party 
accused,  this  action  will  not  lie.     M.  5  Jac.  B.  R.  Cox 
V.  Wtrral.  Cro.  Jac.  193.  pi.  19.     Teh.  105.  Roll.  Abr. 
113.  (Q)  pi.  2.     "Action   for   maliciously  preferring 
against  the  plaintiff  an  indictment  for  die  rape  of  one  A. 
an  infant,  whereupon  he  was  arraigned  and  acquitted : 
the  defendant  pleads  that  A.  was  his  daughter,  of  die  age 
of  eight  years,  and  came  to  him  with  tears,  and  complain- 
ed that  the  plaintiff  had  ravished  her ;  that,  thereupon^ 
he  immediately  complained  to  a  justice  of  the  peace, 
and  carried  her  with  him;  that  the  justice  sent  for  the 
plaintiff,  and,  upon  examination  of  the  cause,  bound  the 
plaintiff  to  appear  at  the  next  assises,  and  the  defendant 
to  prosecute  him ;  whereupon  the  defendant  went  to  the 
assises,  and,  to  save  his  recognisance,  preferred  an  in- 
dictment of  rape  against  the  plaintiff,  which  was  found, 
and  that  he  carried  his  daughter  to  the  assises,  prout  ei 
bene  licuU.^^ 

"  In  this  case,  though  there  was  no  averment  that  any 
rape  was  committed,  it  must  be  understood,  as  HoUe^  in 
express  terms,  puts  it,  that  none  was  committed. 
'  "  Though  it  would  not  be  a  just  cause  to  arrest  a  man 
for  felony,  without  averment  that  a  felony  was  committed ; 
though,  as  Mr.  Justice  Croke*s  opinion  was,  the  father 
seemed  too  credulous  to  cause  a  bill  of  indictment  to  be 
preferred  upon  the  complaint  of  so  small  a  girl ;  yet  the 
justification  was  held  good.  For  the  defendant  shows 
how,  by  degrees,  lawful  and  justifiable,  he  came  to  exhi- 
bit the  indictment.  1st.  There  was  the  comphunt  of  his 
daughter,  whom  nature  forces  him  to  pity,  and  tender- 
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ness  of  age  frees  from  suspicion  of  malice  ;  2d.  He  here-    *'j^»{»«' 

upon  Imiits  it  not  abroad,  but  applies  in  a  course  of  jus-      !/ 

tice;  and  a  father  could  do  no  less;  3d.  He  then  pre-  '"^^ 
fers  an  indictment  for  safety  of  his  recognisance  $  4th.  ^^^^ 
The  crime  complained  of  is  what  is  usually  committed  ' 

in  secret ;  and,  on  complaint  of  his  daughter,  though  it  be 
but  conjecture,  he  might  well  exhibit  a  complaint  to  a  jua- 
tice;  so  that  I  hold  this  action  is  not  maintainable,  but 
where  there  is  no  probability  of  guilt,  nor  reasonable  cause^ 
nor  honest  occasion  for  complaint;  but,  yet,  though  this 
must  bo  the  case  to  maintain  the  action,  it  is  not  necessa- 
ry to  be  expressly  alleged  in  the  declaration,  nor  need  the 
plaintiff  use  the  words  eine  pr^baUU  cauea^  or  sine  ra- 
tionabili  eausa.^^    Giib.Cas.  186—188. 

After  such  an  express  decision  upon  the  point  by  the 
court  of  K.  B,,  delivered  by  a  judge  of  Lord  MaccksfieUPs 
high  standing  and  reputation,  as  the  opinion  of  that  court, 
and  upon  a  special  demurrer,  it  seems  rather  extraordi- 
nary that  the  point  should  have  been  stirred  again ;  nor, 
in  fact,  have  I  found  any  subsequent  case  in  England^ 
in  which  it  has  been  drawn  in  question,  either  by  a  de- 
miurrer,  or  by  a  motion  in  arrest  of  judgment,  except  the 
case  of  Morgan  v.  Hughes^  2  T.  R.  325.  Nothing  that 
is  said  in  either  of  the  cases  of  Rex  v.  Spraggs^  2  Burr. 
993.  (1  BL  Rep.  209.  S.  C.)  nor  in  Rex  v.  Riepal,  a 
Burr,  1320.  nor  in  Brown  v.  Chapman^  ibid*  1418.  (1 
BL  Rep.  427.  S.  C.)  nor  in  Farmer  v.  Darlings  4  Burr. 
19Ti.  nor  in  Ludley  v.  Mott^  1  Wile.  5t\0.  nor  in  Sutton 
V.  Johnetone^  1  T.  R.  493.  has  any  relation  to  the  neces- 
sity of  such  an  averment  in  the  declaration ;,  but  they  all 
show  that  the  plaintiff  must  prove  the  want  of  probable 
cause  upon  the  trial.  But  the  mere  rejection*  of  the  bill 
of  indictment  by  the  grand  jury  to  whom  it  was  preferred, 
has  been  held  to  amount  to  such  proof*  In  the  case  of 
JUbrgan  v.  Hughee^  2  T.  R.  225.  BuUer,  J.  alone  spoke 
to  this  poinu  His  words  are,  ^^  The  grounds  of  a  mali- 
cious prosecatioa  are^  Ist.  That  it  was  done  maliciously  f 
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Makch,    and,  2d.  "Without  probable  cause.  The  want  of  probable 
'       cause  is  the  gtst  of  the  action  ;  but  that  is  not   stated 
KirUej      here ;  for  it  should  have  been  shown  upon  the  record 
Deck.       that  the  prosecution  is  at  an  end.**  It  would  seein»  then^^ 
as  if  his  opinion  were,  that  if  it  had  appeared  upon  the 
record  that  the  prosecution  was  at  an  end^  that  circum- 
stance might  have  supplied  the  want  of  a  positive  aver- 
ment that  the  prosecution  was  without  probable  cause. 
If  this  be  in  reality  his  meaning,  his  opinion  may  be  well 
<  reconciled  to  that  of  Lord  Macclesfield^  where  he  says, 
*^  I  do  agree  it  is  a  circumstance  necessary  to  maintain- 
ing of  this  action,  that  the  indictment  was  preferred  with- 
out cause."     But  what  he  (Lord  Macclesfield)  says  after- 
wards clearly  shows,  he  did  not  mean  to  say  it  was  neces- 
sary to  be  expressly  alleged  in  the  declaration,  but  the 
direct  contrary.     However,  from  the  whole  current  of 
the  later  authorities  in  England^  as  also  from  the  several 
books  of  precedents,  it  seems  to  be  now  fully  agreed  and 
understood  there,  that  the  want  of  probabk  cause  is  the 
gist  of  the  action.     Lord  Mansfield  dnd  Lord  Loughbo* 
roffghy  in  the  celebrated  case  of  Johnstone  and  Sutton^  say, 
**  that  the  essential  ground  of  an  action  for  a  malicious 
prosecution  is,  t^at  a  legal  prosecution  has  been  carried 
on  without  any  probable  cause.     We  say  this  is  emphati- 
cally the  essential  ground  ;    because  every  other  allega- 
tion may  be  implied  but  this ;  but  this  must  be  substan- 
tially and  expressly  proved,  and   cannot  be  implied.'* 
They  proceed  to  say,  **  From  the  want  of  probable  cause, 
malice  may  be,   and  most  commonly  is,  implied.      Ihcf 
knowledge  of  the   defendant  is  also  implied.     From  the 
most  express  malice,  the  want  of  probable  cause  cannot 
be  implied.^^     1  T.  R.  544,  545.     In  the  case  of  Ellis  v. 
Thilman^  3  Call^  3.  Judge  Lyons  delivered  the  resolu- 
tion of  the  court,  that  the  plaintiff  ought  to  have  alleged 
thr  want  of  probable  cause ;   and  that  the  omission  was 
not  cured  by  'he  verdict.     In  that  of  Toung  v.  Gregory y 
(ibid.  446.)  an  averment  that  the  prosecution  (which  was 
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an  attachment  in  a  foreign  country)  was  instituted  with-      Mabom, 

out  any  legal  or  justifiable  cause,  was  held  not  to  amount        

to  an  averment  of  the  want  of  probable  cause.  Judge  ^^^J 
Lyone^  in  that  case»  said,  that  he  did  not  think  it  indispen-  "^^^^ 
sably  necessary  that  those  very  words,  and  none  other^ 
should  be  used ;  for  any  which  are  tantamount,  and  cal- 
culated to  bring  the  probable  cause  fairly  into  issue, 
would  be  sufficient.  And  he  rather  inclined  to  think  the 
words  justifiable  cause  are  of  that  kind.  But  he  thought 
the  declaration  defective  on  another  ground,  and  pressed 
the  point  no  further.  These  decisions  have  gone  abroad 
among  the  gentlemen  of  the  profession,  and  they  will  be 
now  better  advised  as  to  the  necessity  of  this  averment, 
than  they  could  have  been  from  the  mass  of  conflicting 
opinions  upon  the  subject,  which  occur  in  the  Engitsh 
books.  I  think  a  uniform  practice,  and  a  uniform  course 
of -decisions  upon  practical  points,  of  too  much  impor- 
tance not  to  subscribe  cheerfully  to  the  former  decisions 
of  this  court;  and  am,  therefore,  of  opinion,  that  the 
judgment  be  affirmed.  I  therefore  consider  it  unneces- 
sary to  notice  the  other  points  in  the  case,  as  this  alone 
must  decide  it. 

Judge  RoANB.  In  the  cases  of  Ellis\.  Thilman^  and 
Taung  V.  Gregory^  this  court  decided  that,  in  an  action 
on  the  case  for  a  malicious  prosecution,  the  want  of  pro- 
bable cause  is  of  the  very  gtet  of  the  action ;  that  its 
non-existence  must  be  averred  in  the  declaration ;  and 
that  the  want  of  this  averment  is  not  cured  by  a  ver- 
dict. The  most  that  was  admitted  by  any  of  the  judges 
in  those  cases  was,  that  similar  or  equipollent  expres- 
sions might  be  sufficient.  Nothing  to  impugn  this  prin- 
ciple is  to  be  found  in  any  modem  case  that  I  have  seen. 
The  case  of  Farmer  v.  Darling(a)  was  relied  on,  in  the  r,)  4  Bwt^ 
argument,  for  that  purpose ;  to  show  that  it  was  necessa-  ^ 
ry  to  fircve  the  want  of  such  cause  on  the  trial;  whence 
it  seems  to  be  inferred  that  it  was  not  necessary  to  ttver 
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MAmGH»    it  in  the  declaration :   but  that  case  falls  far  short  of  that 
._.      purpose*     It  came  up  on  a  mpuon  for  a  new  trial,  and 
Kirtiej      the  Sufficiency  of  the  evidence  to  support  the  action  was 
^tA,      particularly  discussed  by  the  court ;  but  nothing  was  said 
by  the  court  respecting  the  declaration,  unless,  indeed^ 
that  the  contrary  of  what  is  contended  for  by  the  appel- 
lant's counsel  is  to  be  inferred  from  Lord  Mansfield  ^b  in- 
troduction to  the  case,  which  runs  in  this  manner  :  ^^  This 
action  is  for  a  malicious  prosecution  wiihout  a  probable 
causeJ'^     If,  thereiore,  I  were  to  infer  any  thing  from 
that  case,  as  relative  to   the  declaration,  it  would  rather 
be  to  conclude  (for  the  declaration  is  not  reported)  that 
it  expressly  averred  the  want  of  probable  cause*     This 
'  idea  is  again  corroborated  by  its  being  agreed  by  the 
whole  court  in  that  case,  ^^  that  malice  and  the  want  of 
probable  cause  must  both  concur  as  the  grounds  of  this 
sort  of  action/^     Both  these  grounds  being  necessary  to 
entide  a  plaintiff  to  recover,  I  should^  upon  the  general 
principle,  (and  independently  of  any  authorities  whatso- 
ever,) infer  that  they  must  both  be  statedyZS  well  SLSpro* 
vedy  to  entitle  the  plaintiff  to  a  judgment. 

An  attempt  is  made,  however,  to  withdraw  the  present 
declaration  from  the  effect  of  these  decisions,  by  placing 
the  action  upon  the  ground  of  the  writ  of  conspiracy  at 
the  common  law,  and  by  contending  that  the  conspiracy 
in  this  case,  and  not  the  bringing  of  the  action^  is  the  es- 
sential part  of  the  plaintiff's  complaint.     The  case  of 
M  I  Saund  Simner  v.  GuntQn(a}  is  directly  in  the  teeth  of  this  posi- 
tion. It  was  there  held,  in  an  action  against  three,  which 
is  pretty  similar  to  the  one  before  us,  that  the  action  was 
^^  an  action  on  the  case^*  and  that,  therefore,  {aliter  in  a 
writ  of  conspiracy,)  judgment  would  lie  against  on^  de- 
fendant, though  the  other  was  acquitted ;  and  that  the 
*^  substance  of  the  action  was  the  undue  arresting  of  the 
plaintiff,  and  not  the  conspiracy."  llib  idea  of  the  court 
is  entirely  supported  by  a  note  of  the  learned  editor  of 
the  late  edition  of  Saunders^ s  Reports:  by  BuUer*s  N.  Fi 
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p.  14* ;  by  1  Bac.  94*  and  other  authorities ;  which  ako    March, 

.  18ll. 

lay  it  down,  that  it  is  the  damage  sustained  by  the  plain*      

tifF  by  the  bringing  the  action,  and  not  the  conspiracy^  KirtUr 
which  is  the  ground  of  the  action;  and  that  the  insertion  ^^* 
of  the  words  "  j&^r  conspirationem  inter  eos  hahitam^  docs 
not  convert  the  action  into  a  formal  action  of  conspiracy, 
but  it  nevertheless  remains  an  action  on  the  case ;  that 
those  words  are  mere  surplusage,  intended  as  matter  of 
aggravation,  and  are,  therefore,  not  necessary  to  be  pro- 
ved to  support  the  action*  This  is  further  shown  by  its 
being  also  held,  as  aforesaid,  that,  in  this  action,  all  the 
other  defendants  may  be  acquitted  except  one,  and  he 
found  guilty,  notwithstanding  the  words  ^^  per  conspira" 
iionem.^^ 

The  appellant's  counsel  are,  therefore,  mistaken  in  their 
aforesaid  idea  relative  to  the  character  of  this  action :  it 
is  substantially  the  same,  as  to  the  point  in  question, 
with  the  common  action  for  a  malicious  prosecution,  and 
stands  on  a  common  foundation  with  it,  in  respect  of  the 
necessity  of  the  averment  now  in  question.  I  do  not 
deny  but  that  there  may  have  been  considerable  contra- 
riety and  diversity  in  the  old  books  and  entries  on  the 
subject ;  but  I  take  it  that  this  averment  is,  at  this  day, 
a  sine  qua  non  in  actions  for  malicious  prosecution,  and 
must  equally  be  so  in  the  action  before  us. 

On  this  ground  I  concur  with  the  district  court  in  ar- 
resting the  judgment,  and  am  of  opinion  that  its  judg* 
ment  should  be  affirmed* 

Judge  Fleming*  The  declaration  in  this  case  being 
insufficient  to  maintain  the  action,  it  seemed  to  me  un- 
necessary to  consider  the  other  errors  filed  in  arrest  of 
judgment ;  especially  as  the  whole  case  has  been  fully 
discussed  by  one  of  the  judges  who  has  preceded  me. 
Besides  the  English  authorities  cited  on  the  occasion,  we 
have  two  decisions  of  this  court  in  point ;  and  founded 
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^^RCH,  principally  on  those  authorities :  one  for  a  malicious  pr(> 
— -*  secution  in  a  criminal^  and  the  other  in  a  civil  case.  In 
^%**^  the  first,  Ellis  v.  Thilman,  the  declaration  stated  that 
^"^iiton*"  the  defendant,  **  without  any  just  cause,"  prosecuted  the 
plaintiff  on  a  charge  of  his  having  feloniously  taken  a  ne» 
gro,  the  property  of  the  defendant.  In  the  other  case, 
of  Tcung  V.  Gregory^  the  declaration  stated  that  the  de- 
fendant, without  any  legal  or  justifiable  cause^  did  attach, 
or  cause  to  be  attached,  at  Dunkirk^  fifty  hogsheads  of 
tobacco,  or  the  proceeds  thereof,  the  property  of  the  plain- 
tiff. And  this  court,  in  both  cases,  adjudged  that,  for 
want  of  an  averment  in  the  declaration  that  the  prosecu- 
tion was  without  probable  cause,  the  action  could  not 
(as  the  want  of  probable  cause  is  the  gist  of  the  action) 
be  sustained.  I  therefore  concur  in  the  opinion,  that 
the  judgment  of  the  district  court  be  affirmed. 

Judgment  unanimously  affirmed. 


Fridaif,     Catfett  and  others  (Justices  of  King  William  County) 
against  Carter's  Executors. 

1.  An  action      THE  appellants  (for  the  benefit  of  yohn  D.  Watkins^ 

mrtStn  in^n  administrator  de  bouts  non  of  John  Watktns,  deceased) 

Son  tend*  n-  brought  an  action  of  debt  in  the  district   court  of  Wt,^ 

PJ*   *»«   T"  li<ifnsburg^  against  Charles  Carter  and  Wiiliam  D*  Clau 

srouQd   that,  borne^  surviving  obligors  in  an  administration  bond  given  * 

diet,      judfp*  by  Judith  Browne^  with  the  said  Carter  and  Claiborne 
ment,   exeeu* 
tion,  and   re- 

tarn  of  **  no  effeett "  against  the  exeeutor  or  administrator,  tu  «ucA,  (the  Terdict  being 
**that  htkadnotfiil^adminitteredf  iut  had  OfeU  lo  sati&f}  tlitr  debt,")  the  defendant 
died,  and  his  estate  having  been  ootnmitted  to  the  sherifT,  the  eoonty  court  allowed  the 
jadKinent  as  a  lawfal  elaim  against  hi*  ettate,  and  directed  the  sheriff  to  pay  it  if  assets  should 
be  in  his  hands;  and  it  appeared  bj  the  sheriff's  return  that  no  such  assets  existed 

S.  !t  9eem$,  that  the  executor  or  administrator  must  be  convicted  of  •  dnHUtavit,  by  a 
VBRDICT  in  a  second  suit,  finding  that  "*  he  has  iMuted  the  oase^"  or  **  has  eloigned,  di9* 
poted  a/,  and  cotroerted  the  9ame  to  hit  vwn  use,"  before  an  action  can  be  sustained  against  the 
sureties.^!) 

(1)  Qutertt  whether  there  roay  not  be  some  exoeptions  to  thb  rule  ? 


Digitized  by 


Google 


hi  ike  9Nh  Year  of  the  CinnnunmeaUk.  25 

her  secwities,  upon  htr  adminittetia^  oti  the  estate  of    MAmca, 
WilHam  B.  Btowne^  deceased.  '*"• 

The  declaratioa  set  forth  the  bond  at  large,  and  aver-     Catieu 
red  that  JtuSth  Bravme  had  broken  the  conditions  tbei^  Ctrter't  Ext- 
of  in  this,  that  she  ^^  did  not,  nor  hath,  Well  and  truly  ad* 
minidtered,  &c.  bat  hath  misapplied  and  wasted,  &c«  it 
not  paying  to  WilRam  Clayton^  in  his  life,  executor  of 
yohn  fFatiins^  or  to  the  said  yohn  Di  Wt^kim^  adminis- 
trator, &c.  the  amount  of  a  judgment  recovered  in  the 
county  conrt  of  King  WilRam^  at  the  May  session  of 
that  court  in  the  year  1795,  by  the  said  William  Chty^ 
ton^  executor  as  aforesaid,  against  her  as  administratrix^'^ 
for  a  debt  of  her  intestate ;  (setting  forth  the  judgment;) 
that  she  had  assets  to  satisfy  it,  but  waated,  eloigned^ 
disposed  of,  ahd  converted  the  same  to  her  own  use ; 
that  she  afterwards  died ;    and,  no  person  choosing  to 
administer  on  her  estate,  it  was  committed  to  the  sheriff 
of  King  WilHam;{a)  that  the  said  John  D.  Watkim^  as  M  &*  i?«« 
administrator,  8cc.  exhibited  his  claim  to  the  court  of  that  p.  ifr^^' 
county  against  her  estate,  by  whom  it  was  allowed  and^^*'^'**** 
directed  to  be  paid  by  the  sheriff,  **  if  a  sufficiency  of 
her  estate  should  be  in  his  hands  for  paying  the  sanle  and 
aOf  other  claims ;  or,  if  there  shoiidd  be  an  insuflkiency, 
the  court  reserved  to  themselves  the  poWer  of  propor-  ' 
tiooing  the  assets  among  the  claimants  ;''  that  die  sheF- 
riff  made  return  to  the  court,  that  ^^  he  could  not  find 
any  estate  of  ytuUth  Browne^  deceased,  and  had  no  rea- 
son to  believe  or  suspect  that  she  had  any^estate ;"  where- 
by action  accrued,  &c. 

llie  writ  being  executed  on  the  defendant  CarieV^  he 
appeared,  and  demurred  to  the  declaration,  and  the  plain- 
tiffs joined  in  demurrer* 

On  argument,  the  court  was  of  opinioh  *^  that  the  de- 
murrer, admitting  the  fact  of  wasite  charged  in  die  decla- 
ration, ought  to  be  overruled ;  but  it  appearing  to  di6 
court  that  the  question  whether  a  verdict  convicdng  die 
administratrix  of  a  devastavit  in  a  suit  suggeiiting  siith 
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S((  supreme  Court  of  Appeals^ 

MAmcB,    devastavit  was  requisite  previous  to  this  suit,  (which  was 

1       the  question  intended  to  be  submitted,)  could  not,  by  the 

^^•''  present  pleadings,  come  fairly  before  the  court,  but,  be- 
^^•■^^jjjj^*'  ing  a  matter  of  evidence,  would  be  brought  on,  more 
properly,  after  a  plea,  by  an  instruction  to  the  jury  on 
the  evidence ;  it  was  ordered,  that  the  defendant's  coun« 
sel  have  leave  to  withdraw  his  demurrer ;  and  thereup- 
on the  defendant  pleaded  the  general  issue,  to  which  the 
plaintiffs  replied  generally.'' 

On  the  trial  of  the  cause,  the  plaintiffs  gave  in  evi- 
dence the  bond  and  records  referred  to  in  the  declara* 
tion,  with  the  copy  of  an  execution  which  issued  on  the 
original  judgment  against  Mrs.  BrownCy  as  administra- 
trix, and  a  return  thereupon  of  nulia  bona*  The  pleas 
of  the  administratrix  to  the  original  suit  were,  payment 
by  her  intestate,  and  plene  admintatravit^  on  which  issues 
were  joined ;  and  both  were  decided  against  her  by  ver- 
dict; the  jury,  upon  their  oaths,  saying,  *^  that  the  said 
yiuHth  Browne^  at  the  time  of  the  exhibition  of  the 
bill  of  the  said  plaintiffs,  had  not  fully  administered  all 
the  goods  and  chattels  which  belonged  to  the  said  Wil^ 
Ram  B*  Browne  at  the  time  of  his  death  in  her  hands  to 
be  administered,  and  that  the  said  Judith^  at  the  day  of 
the  exhibition  of  the  said  bilU  and  ever  after,  had  goods 
and  chattels^  which  were  of  the  said  WiHiam  B.  Browne 
at  the  time  of  his  death,  in  her  hands  to  be  administer- 
ed, wherewith  she  could  have  paid  the  debt  in  the  said 
bill  specified;  and  that  the  said  defendant's  testator" 
(meaning. intestate)  ^^  did  not  pay  in  his  lifetime  the  debt 
in  the  declaration  mentioned."  The  judgment  was  da- 
ted the  15th  of  May^  1795;  \}^t  Jieri  facias  the  30th  of 
yune  following*  The  order  of  court,  committing  the 
estate  of  Judith  Browne  to  the  hands  of  the  sheriff,  was 
made  in  October ^  1802;  and  that  allowing  the  claim  of 
John  D.  Watiinsy  administrator,  &c.  in  February ^  1803. 
It  also  appeared,  from  a  copy  of  a  record  laid  before  the 
county  court  when  the  claim  was  allowed,  that,  on  the 
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10th  of  yune,  1797,  a  suit  was  brought  in  the  district     ^i^**"» 
court    of    Williamsburg,    on    the   same   administration      — — 
bond  now  in  question,  (for  the  benefit  of  William  Clog-  t. 

ton,  executor  as  aforesaid,)  against  Charles  Carter,  as  oaton. 
security  for  the  administratrix,  and  was  determined  in 
Cavour  of  the  defendant,  {May  5,  1802,)  upon  a  question 
submitted  to  the  court  by  the  jury,  whether  the  d^nd* 
ant,  *^  as  a  security  in  the'bond  for  the  due  administra- 
tion, &c.  was  liable  to  the  plaintiffs  in  this  action,  before 
a  judgment  obtained  against  the  administratrix  in  an  ac- 
tion against  her,  charging  a  devastavit.*^ 

Upon  this  evidence,  (being  all  that  was  exhibited  in 
this  cause,)  the  defendant^  counsel  moved  the  court 
to  instruct  the  jury,  "that  it  was  necessary  for  the 
plaintifiis  to  produce  the  verdict  of  a  jury,  convicting 
the  administratrix  of  a  devastavit ^  in  a  suit  for  that  pur-^ 
pose  against  her,  before  this  suit  can  be  maintained;  and 
that,  unless  the  plaintiffs  produced  such  conviction,  they 
should  find  for  the  defendant :''  and  the  court  instructed 
the  jury  to  that  effect ;  to  which  opinion  of  the  court  the 
plaintiffs  excepted.  The  jury  found  for  the  defendant : 
judgment  was  rendered  on  the  verdict ;  and  the  plaintiffii. 
appealed* 

Wictham,  for  the  appellants,  relied  on  the  following^ 
points : 

1st.  That,  after  judgment  against  the  administratrix, 
aa  such,  execution  issued,  and  return  of  nulla  bona,  she 
having  died  intestate,  and  no  person  administering  on  her 
estate,  the  creditor  had  a  right  to  proceed,  immediately, 
on  the  administration  bond,  against  her  sureties.  In  the 
case  of  Gordon's  Adm^rs  v.  The  yvstices  of  Frederick,{a)  (a)  t  JWwit/. 
rt  could  not  have  been  intended  to  require  a  second  suit, 
suggesting  a  devastavit,  in  all  cases.  The  inconvenience 
of  such  a  rule  would  be  extreme,  and,  in  some  cases,  the 
bringing  the  second  suit  impossible ;  as  where  an  execu- 
tor has.  left  tbe^  state,,  oa  purpose  to.  prevent  it*    The 
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Masgh,      audiortties  collected  by  Seijemit  WiUiams^  in  his  note 

1      (8)  to  1  Saunders^  319.  show  tlie  doetrme  on  this  subject 

Catiett      y^Yy  fally,  and  do  not  justify  die  conclusion  that  the  ac« 
Cwtei^i  Exe-  tion  Suggesting  the  de9€t9tavit  is  the  only  Way  in  which  it 
can  be  fixed  upon  die  executor*     But, 

Sdly*  If  further  proceedings  were  necessary,  the  of'r 
der  against  the  sheriff  (being  the  only  step  diat  could  be 
taken  in  this  ci^e,  before  the  suit  on  dip  administradon 
bond)  was  sufficient* 

ddly.  The  court^s  direction  to  the  jury  was  clearly  er* 
roneous ;  aince  an  executor  or  administrator,  by  suffer- 
ing judgment  to  pass  by  default,  or  on  demurrer,  might 
always  prevent  the  plaintiff  from  putting  the  matter  in 
issue  before  a  jury ;  without  which  there  could  be  no 
verdict  convicting  the  defendant  of  a  devastavit. 

4th*  The  ple^  of  the  general  issue,  (in  so  many  word*^ 
without  expressing  what  plea  was  intended,  was  infor- 
ms^l  and  insensible  i  andf  therefore^  there  should  be  a 
repleader.(l) 

Colli  contra.  I  admit  the  plea  b  informal*  but  that  is 
BO  ground  of  repleader* 

1*  The  point  is  setded,  that  there  must  be  two  suitSt 
before  the  suit  against  the  sureties*  It  is  contended  that, 
this  has  been  sufficiendy  done*  But  the  second  suit  re* 
quired  is  to  establish  the  point,  devaetitviti  or  not*  Here 
the  proceedings  (as  to  the  sheriff,  &c*)  have  only  shown 
that  JuMtk  Browne  had  no  property  of  her  oMm;  but 
not  that  she  wasted  the  property  of  her  intestate. 

3*  The  right  of  Watiins,  the  administrator  de  borne 
non^  to  sue  on  the  judgment  obtained  by  Clayton^  the  ex- 
ecutor, is  also  questiimable*  In  6  Bac.  113*  (fiwilL 
edit,)  it  is  laid  down,  that  where  an  executor  obtains  a 
judgment,  and  dies,  the  administrator  de  borne  non  cannot . 
sue  out  a  ecire/aciae^  but  must  bring  a  new  triaL(S) 

(t)  See  the  ease  of  fTirtley  v.  Deck,  S  B.  ^  M.  388. 
(8)  Judse  Brooke  asked  Mr.   Call  if  tbit  point  had  noC  bMn  dteU^ 
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4.  Aaoditfr  pomt  «tiike$  tli«  pUiiatiff *8  ms0  vtfy  de*    ma»cm 
fecttv«.     A  jiidgaHal  igtiiift «»  ezeciilor  does  not  bind      ._1 
his  securttjr,  wlio  may  still  cottroveit  the  d09a$$99ii.(a)      ^^•^ 
Therefore,  in  diis  suit^  the  phiiiitiffi  were  bound,  in  the  Gntai^t  Bw. 
lirst  place,  to  prove  that,  once,  Acre  had  been  assets;  (a)Gron^l0^ 
dien  the  security  would  have  been  bound  to  prove  what  ^  n^^fedeS 
had  become  of  them  ;  diat  they  had  been  expended  in  due  ^^J^^J^l^^^ 
course  of  administration ;  but  thb  the  plaintiffs  have  not 
done. 

4.  Tlie  judgment  for  dte  defendant.  Carter^  in  a  former 
action  for  the  aame  catise,  is  a  bar  to  diis  action. 

Wtciham^  in  reply.  Hie  last  point  is  not  law.  This 
suit  was  for  a  new  cause  of  action  accruing  after  that 
judgment.  According  to  Mr.  CalPs  own  doctrine,  the 
right  of  action  against  the  security  accrues  only'  by 
the  judgment  in  the  second  suit  against  the  executor. 
Here,  after  the  judgment  for  the  defendant  had  been  p- 
-vtn  on  the  ground  that  die  action  against  him  was  pre* 
mature^  we  obtained  a  judgment  against  the  estate  of  the 
administratrix,  which  judgment  became  the  j^  of  the 
present  action.  The  court  of  appeals  cannot  have  in* 
ttficled  that  where  a  decree  in  chancery  has  been  obtain- 
ed for  a  balance  agnnst  an  executor,  on  a  settlement  of 
lus  administration  account,  to  be  paid  de  iotm  proJHiis^  a 
second  suit  should  be  necessary,  before  the  creditor  can 
sue  the  securities.  In  this  case,  the  order  was  that  the 
sheriff  should  pay  out  of  the  estate  of  Juditk  Browne. 
We  did,  therefore,  what  was  equivatent  to  the  second  suit. 

The  federal  court,  in  the  case  of  GrorUmry  v.  HmmU' 
tofit  did  indeed  decide  that  a  judgment  against  an  execu* 
tor  was  not  binding  on  his  securities ;  but  certainly  it  is 
prima  facie  evidence,  and  of  itsdf  suflicient,  if  not  con- 
troverted. 

•ttierviwInUiecMeor  AMiMoiMtfT.  7ViM»  in  the  fedenl  MWt;  to  whkh 
heaiM««c«d<*7et;  bat  k  nejcr  ten  been  4^tera»hied  m  Mir  cMtfl." 
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Makoh,         Wednesday,  March  srth.  TTic  Judges,  Baooke,  Titck- 

1      BR,  aad  Flehing,  (Koane  not  sitting  in  the  cause,) 

^^1**^      pronounced  their  opinions* 

CarierH  Exe- 

eatxm.  Judge  Brooke.     Though  I  do  not  entirely  subscribe 

to  the  opinion  of  the  district  court,  delivered  in  its  in- 
struction to  the  jury  in  this  case;  yet,  confining  that  opi* 
nion  to  the  subject  matter  to  which  it  related,  I  think  it 
was  correct  enough*  The  order  obtained  in  King  Wil^ 
Uam  court,  upon  the. motion  of  the  plainuff  against  the 
sheriff  of  that  court,  to  whom  administration  of  the  ea* 
tate  of  Judith  Browne  had  been  committed,  and  the  re- 
turn of  the  sheriff  thereon,  ^^  that  no  estate  of  the  said 
Judith  Browne  could  be  found,"  was  certainly  no  ^i- 
dence  of  her  having  wasted  the  estate  of  WiUiam  B. 
Browncj  her  intestate,  to  charge  her  securities  in  this  ac- 
tion. I  am,  therefore,  of  opinion,  the  judgment  of  the 
district  court  must  be  affirmed. 

Judge  Tucker.     I  am  of  opinion  that  the  judgment 
is  perfectly  correct. 

Judge  Fleming.     It  appears  to  me  there  is  no  error 
in  the  judgment  of  the  district  court ;  it  being  sustaina- 
ble on  two  grounds  ;    1st.  The  declaration,  according  to 
former  decisions  of  this  court,  being  uncertain  and  insuf* 
ficient  to  maintain  the  action ;  and,  2dly.  There  is  no  evi- 
dence of  a  devastavit  on  the  part  of  the  administratrix 
of  WiUiam  B.  Browne;  without  proof  of  which  the  se» 
curities  were  not  responsible,  nor  liable  to  an  action  on 
the  administration  bond :  and  no  less  proof  than  the  ver- 
dict of  a  jury  is  sufficient  to  convict  an  executor  or  ad- 
ministrator of  a  devastawtj  according  to  the  decision  in 
the  case  of  Gordon^s  AdnCrs  v.  The  Justices  of  Frede^ 
(a)  1  Munf.  rick^{a)  which  was  founded  on  principles  laid  down  in 
fi)  1  CoZ/,    the  case  of  Call  v.  Ruffin;{b)  and,  therefore,  the  instruc- 
^*  tion  of  the  court  to  that  effect,  as  stated  in  the  bill  o£ 

exceptions,  was  correct  and  proper. 
I  am  of  opinion  that  the  judgment  be  affirmedU 
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Marcr» 


The  Auditor  of  Public  Accounts  (in  behalf  of  the  The  Auuiior 

,  V. 

Commonwealth)  against  Nicholas,  Clerk  of  Din-    Nicholas. 
widdie. 


UPON  an  appeal  from  a  decree  of  the  superior  court  of  h  On  a  mo- 

-  .  Ill    '***"  agi»nst  a 

chancery  for  the  Richmond  district,  pronounced  the  13th  clerk  fur  the 
«f  diarchy  1805,  by  which  an  injunction,  to  stay  proceed-  ^d  bj  Uluilig 
11^  on  two  judgments  of  the  general  court  against  the  ^eToa  Uw 
appellee,  was  made  perpetual.  Sli^'^iefelS 

The  case  is  sufficiently  stated  in  the  following  opi-  himteif      by 

•^  **  thowiog^    that 

mons  of  the  judges.  he   uted    doe 

diligence     to 
••*  get  a  eominifl- 

The  Attorney-General,  for  the  appeUant.  ITen'oe"^  *» 

eoinpare     his 
account   with 

Pfy««»i?aik/<»//A,  for  the  appellee.  hko&.i3 

certify  there- 

Tuesdaus  March  19th.      The  judges  pronounced  theur  Uw  rcqniret, 

,    ,  ^  J      «      r  and  wai  pre- 

epinions.  vented  b?  the 

deftoUottuch 
oommiationer 

Judge  Brooke.    The  object  of  the  appellee  in  the  from   obtain- 
court  of  chancery  was  to  be  relieved  against  two  judg-    «.  And  if  he 

,.,♦.,  ,  fail    to    make 

ments   rendered  against  him  m  the  general  court,   as  such  defence, 
derk  of  Dinwiddie  county,  for  failing  to  account  for,  and  ^^tent  ex- 
pay,  the  taxes  on  law  process,  according  to  the  act  of  the  nofii^ln*^! 
assembly,  entided  "  An  act  to  impose  certain  taxes  on  "f  the'Jamt 
law  proijese,  and  for  other  purposes.'*     The  circumstan-  ground. 
CCS  relied  on,  in  his  bill,  are  precisely  such  as  he  might 
have  submitted  to  the  general  court.     To  the  notice  of 
the. first  motion  in  that  court  against  him,  he  appeared  ; 
to  the  second  notice  he  failed  to  appear,  but  does  not  as- 
sign any  cause  for  it.     The  doctrine  is  well  established 
in  this  court,  that  decisions  at  law  cannot  be  revised  in  a 
court  of  chancery  upon  the  mere  ground  of  error  in  the 
law  court,  nor  upon  circumsunccs  of  which  that  court 
had  cognisance,  unless  the  complainant  can  make  a  corn- 
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Mabcb,    petent  excuse  for  having  failed  to  defend  himself  at 
.^      law.(l)    The  decree,  therefore,  must  be  reversed^  the 
The  Auditor  injunction  dissolved^  ai)d  the  bill  dismissed* 

Kicholas. 

Judge  Tucker.  The  appellee  brought  a  bfll  in  the 
Richmond  chancery  court,  to  be  relieved  against  two 
judgments  against  him  in  the  general  court,  for  a  fine  of 
600  dollars  each,  for  failing  to  account  for  and  pay  into 
the  treasury  the  taxes  collected  by  him  as  clerk  of  DiH" 
widdie  county,  upon  law  process,  pursuant  to  the  act  of 

U()Jiev.      1798,  c.  2.(a) 

p,  sts.  The  second  section  of  the  act  requires  the  clerk  to 

account  upon  oath  to  the  auditor  of  public  accounts  for 
all  taxes  received  by  him,  and  pay  the  amount  thereof 
into  the  treasury  on  or  before  the  first  of  October  annu- 
ally«  And,  *^  that  a  commissioner  of  the  tax  shall  com- 
pare the  account  of  each  clerk  with  the  books  in  his 
office,  and  certify  that  it  thence  appears  that  all  uxes  by 
him  received  are  accounted  fon'^ 

The  bill  charges  that  he  applied  several  times  to  Mi*. 
Goodwin^  a  commissioner  of  the  tax  in  his  county,  to  come 
to  his  office  for  that  purpose  ;  and  this  is  supported  by  die 
deposition  of  Mr.  Goodwin  himself,  who  says  the  applica- 
tions were  made  to  him  at  the  court-house,  on  court  days, 
and  he  forgot  to  look  into  the  law  to  see  wfaethei^  it  wav 
his  duty  to  do  so«  The  auditor,  in  his  answer,  says  ther6 
were  two  commissioners  in  the  county;  but,  as  he  do<ar 
not  name  them,  nor  produce  any  proof  of  dtis  substan- 
tive allegation,  I  pass  it  over. 

The  law  makes  no  provision,  by  summons  or  othet^ 
wise,  by  which  a  commissioner  can  be  compelted  to  per- 
form this  duty,  or  be  punished  for  neglect  of  it.  There 
are  two  judgments  in  the  record,  the  first  for  less  tiiaii 
forty  dollars,  the  second  for  less  than  one  hundred  dol* 
lars.  The  fines  are  1,200  dollars ;  and  die  act  inflicts  a 
further  penalty^  of  being  liable  to  lose  his  office. 

(1)  See  MSncaidr*  Cuninghamy  ante,  l. 
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Fmm  die  records  of  thp  geaeyal  oomti  it  appeaw  dut .  MAmcfl» 
ihe  wpfmli^  appeared,  and  waa  heard  id  hit  deteae  on      LUl 
the  motion  for  Ae  firac  judgiMnti  but  that  he  fiuled  to  '^'^  ^^^^^"^ 
do  80  on  the  second.     No  reason  is  assigned  for  this  fail-    Niehoiat. 
wnm  thefaitttrfaataftcc;  noirave  we  infonnad  what  was 
d»  nftHtfe  of  the  dcfeiice  iMide  q«  the  ficat  aotioa. 

It  k  wkh  ittfiaite  regtvt  I  find  nyadf  competted  to 
ei^that,  grierouf  as  diia  penalty  ia»aQd£»vouiaUe  as  tiia 
dqH>8hio»  <d  Mr.  Goodwin  is  to  the  appdiee^  i  think 
tee  ceEBttOtt  wiifaoiit  departing  froee  principles  long  eata- 
bliahed,  and  recendy  confirmed,  grant  the  appellee  that 
relief  which  the  deoree  of  the  chencettor  was  calcutated 
to  aSbrd  him ;  but  that  that  decree  /must  be  reversed  en- 
tirely. 

Judge  RoAME  was  of  the  same  opinion.  It  was  a  hard 
caee )  but  the  decree  must  be  reversed. 

Judge  Flemino.  llus  b,  no  doubt^  a  very  hard 
GMse  on  the  part  of  the  appellee  ;  but^  as  it  is  a  ({uestion 
purely  of  a  legal  natute^  and  has  been  discussed  and  de» 
sided  in  a  court  of  law«  it  seems  that,  by  a  number  of 
precedents  of  this  court,  he  is  precluded  from  redress  in 
2^  court  of  equity*  Had  he  appealed  from  the  judgment 
of  the  general  courts  and  rested  his  defence  on  die  law  of 
thci.  case,  I  should  probably  have  been  of  opinion  that  it 
waa  in.  his  favour,  and  that  the  judgment  oug^t  to  have 
McNeil,  re veMd^  but  am  of  opinion  that  a  court  of  equity 
had  no  jurisdiction  of  the  case ;  and,  therefore^  concur 
ka.liM  opinion  that  the  decree  be  reversed^  and  the  bill 
dwBaaBed^.wA  costs.(i) 

greeted  tbe  penaitie%  m  qaeatbo,  "vhich  Jolm  Mch^Uu,  the  appellee  itv  this. 
ease,  was  eompeUed  to  pay  into  the  treasury,  to  be  refanded  to  him ;  It  ap« 
^eorfSsUtet  iM  htd  dao  prid  th«  intiis  duft  fbf  .tsxei  oil  ler  proceu^ 

TOX.  U*  & 
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^j^hiH!  Flournoy^s  Executors  against  Halcomb. 

The  pover     THE  cireumstnces  of  this  case,  and  die  poinit  4e€i* 

of  the  coarto  .    . 

of  equity  to  (kd,   suffieieadjr  appear  from  die  following    opinions^ 
it  concurrent  ptottottnced  on  Friday^  March  15^  1811* 

with    that   of 
the   eourU  of 

uT^tf  ^'      Wickham^  for  die  appellants. 

court    of  Uw 

MiiftM>rof 'Sie      Peyton  Randolph^  for  die  appellee. 

subject,    its 
deoisioQ    is 

binfiingon  the      Tudffc  Brooke.     Upon  an  examination  of  the  bill  in 

court  of  eqni.    ,  7       °       .  •     .  ,      , 

tj ;   unless     this  case.  It  appears  to  be  a  naked  attempt  to  reverse,  m 
stsae^bTiS.  the  court  of  chancery,  the  decision  of  this  court.     It  is 
tho!^the1n*  *?ot  necessary  to  hunt  up  precedenU  to  establish  the  po- 
^J^SJft^  ^  sition  that  a  court  of  chancery  cannot  revise  the  decision 
of  a  court  of  law  upon  the  same  subject  of  controversy^ 
where  no  circumstance  is  adduced  to  give  that  court  juris- 
diction.    If  it  were,  I  could  refer  to  the  case  of  Morris 
^  ^'  ^    ^  Overton  v.  Ross,  in  this  court,(£2)  and  the  list  of  cases 

•tf*  408*  ^ 

there  cited.  Where  there  is  concurrent  jurisdiction,  and 
the  court  of  law  first  gets  possession  of  the  subject,  its 
decision  is  equally  binding  on  a  court  of  equity.  This 
bill  states  expressly,  that  the  same  defence,  now  relied 
on^  against  the  award,  was  made  in  the  district  court ; 
^  that  it  was  there  overruled ;  and,  upon  an  appeal  to  this 

court,  the  judgment  of  the  district  court  was  affirmed. 
As  to  the  37L  7s.  9d.  not  included  in  the  first  award,  the 
appellees  have  now  credit  for  it  on  the  execution*  I  am 
of  opinion^  therefore,  that  the  decree  be  reversed,  and 
the  bill  dismissed. 


Judge  TucKiR.  The  appellee,  Hakomb^  in  his  bill  of 
injunction,  states,  that  Fhurnoy  having  instituted  a  suit 
against  him  upon  his  bond  for  indemnificadon  of  Flour* 
not/^  as  high  sheriff  of  jprince  Edward  coup^i  whose  de^ 


Digitized  by 


Google 


Jm  the  aM  Year  qf  Oe  CommMmmlik. 


Marcv, 

Ull. 


Floamajr*! 
Eieeoiors 


paty  die  complainant  was,  a  anbinission  to  arbitrators  was 
made  by  ruk  of  court ;  that  they  made  their  report  ac- 
eordhigly,  establisfaiag  a  certatn  bakmce  against  him ; 
^tbat  the  said  report  being  presented  to  the  district 
eoort  of  Prince  Edward  (where  the  suit  was  depending) 
fcr  coofirmation,  he,  by  bis  attorney,  opposed  the  same^ 
upon  the  facts  which  be  now  (in  bis  bill)  charges  to  be 
true,  namely,  first,  the  absence  of  a  material  witness, 
Ice. ;  nevertheless,  the  district  court  confirmed  the 
award  of  the  arbitrators,  although  he  offered  to  lay  be- 
fore the  court  documents  and  proufs  to  show  great  in- 
justice, &c. ;  that  he  had  hoped  to  obtain  relief  from  this 
court;  but  no  special  entry  having  been  made  of  the 
preceding  facts,  and  the  cause  coming  on  to  be  heard  on 
the  naked  record,  the  court  consisting  only  of  four  judges, 
they  being  equally  divided,  the  judgment  was  thereby- 
affirmed.  The  case  thus  referred  to  is  reported  at  large 
in  2  Cali^  433.  from  which  it  appears  that  the  judges 
were  not  equally  divided,  but  there  was  a  majority  of 
Ac  court  who  concurred  in  affirming  the  judgment.  The 
other  grounds  of  complaint  in  the  bill  appear  to  be  com- 
pletely overturned  by  the  answer,  and  other  evidence  in 
the  recordm 

The  question  whether  a  party,  who  has  been  once  fully 
heard  In  this  court,  in  a  case  at  law,  shall  be  permitted  to 
revise  the  judgment  of  this  court  by  a  resort  to  a  court 
of  equity,  was  so  fully  discussed  and  considered,  both 
by  the  bar  and  the  court,  in  the  case  of  Morris  &f  Over* 
ten  V.  Rossyd)  that  I  cannot  suppose  this  court  will  hesi«  f^^Bit^ 
tate  to  pronounce  the  same  opinion  on  this  occasion  as 
an  that.  Independent  of  which,  I  should,  on  the  merits 
alone,  be  of  opinion  that  the  chancellor's  decree  be  re- 
versed, and  the  appellee's  bill  dismissed  with  costs. 

Judge  RoANB.     It  is  the  unanimous  opinion  of  the 
court<|(l)  that  the  decree  be  reversed,  and  bill  dismissed* 

(l)  Jndge  Plbmihg  did  not  sH  In  thif  ea?e. 


^.408. 


'  Digitized  by  VjOOQIC 


Court  of  AppeaU* 


Jl^f^f*  Hansbrough  against  Baylor. 

Llfabondbe  A  BILL  of  injunction  was  exhibited  by  yohn  Baylor 
out  any  eonii.  Against  Peter  Hwtabrough^  to  stay  proceedings  on  two 
to  be  used  as  judgments  at  law,  on  the  ground  of  usury;  alleging 
m^toniae  ^^  **  ^1^^  complainant,  through  his  agent  authorized  for 
SmoJapw^*^^  purpose,  received  of  the  defendant  the  sum  of 
at?Um  d£  1,070/.  for  which  it  was  usuriously  agreed,  diat  he  should 
«oant)ofsa6h  be  paid  at  a  future  day  the  sum  of  1,420/1  with  six  per 

bond,  without         '^   .  ^  ^ 

notioe  of  the  cent,  mtercst  on  the  same  until  fully  discharged  ;  but,  by 
wUeh  it  was  Way  of  device  to  bar  the  effect  of  the  statute  against  usu- 
^uu^  to  re^  rfy  ^^  complainant  executed  two  bonds,  each  for  the 
^Snt*  *^^  ***"*  ^^  ^^^*  "**^^  payable  to  a  third  person,  and  by 
%  A  fah-^por.  lum  fo  bc  assigned  over  to  the  said  Hansbrougfh  which 
bond,  at  any  was  accordingly  done,  through  the  assistance  of  Thomas 
notusurioos.  £•  Rootesj  Esq*  who  was  made  the  payee  and  assignor; 
an^J^nner'  ^^  ^ach  of  the  Said  bonds  was  drawn  payable  with  in- 
&m!'  i4.^'  ^^^^  ^^^  ^^  ^^>  ^^  whether  on  demand,  or  at  a 
^^^^^  iMmiinal  period  to  come,  the  complainant  did  not  posi- 
317.  and  ffy-  ttv^ty  recoUcct ;  but  he  certainly  understood  diat  a  rea- 
head,  8  21^  sonable  time  was  to  be  given,  in  which  arrangements 
^^  migM  be  made  for  payment ;  as  the  sum  then  received 

was  to  be  appropriated  in  satisfiiction  of  urgent  demands 
against  him:  but  the  said  Hunabrough^  notwithstand- 
ing,  by  the  loan  aforesaid,  he  had  acquired  to  himself 
a  net  gain  of  350/.  with  an  addudonal  profit  thereon 
,  after  the  rate  of  six  per  centum  per  annum^  (exclu- 

sive of  lawful  interest  on  the  1,07X)/.)  further  to  ha- 
rass and  aggrieve  the  complainant,  and  without  giving 
that  indulgence,  either  verbally  expressed,  or  mutnally 
understood  between  them,  (and  which  nkost  cogently  in- 
9  dticed  the  complainant  to  make  the  sacrifice,)  soon  after 
in&titutcd  suits  on  the  bonds,  and  obtained  judgments, 
ht*  I  that  the  complainant  could  not  be  relieved  against 

ilie  said  uBurioiia  contract,  but  from  die  discovery  on 
r 


r 
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Thft  dcfe»claiit  filed  hk  answer,  setting  forth  ^«  duu 
Tk^nuu  S.  Ii0ot€§  came  to  hU  house,  about  the  hitter  end  ^*3i% 
of  laoi,  and  proposed  to  sell  two  bonds,  (without  at 
iiBt  naming  die  obligors,)  at  a  discount  of  S5  per  cent. 
that  he  afterwards  showed  the  bonds;  when  they  appear- 
ed to  be  executed  by  Baylor ;  the  one  for  fOOi.  dated 
SOth  of  Sepiemierj  1801,  payable  on  demand,  the  other 
for  7S7/.  pi^aUe  the  lOdi  of  Dteemier  foUowbg;  and 
not  such  bonds  as  were  in  the  bill  mentioned;  that  these 
bonds  were  regularly,  to  appearance,  exeouted  l^r  the 
complainant  to  the  said  SccUSf  who,  of  course,  had  a 
proper^  in  them,  as  the  defendant  supposed ;  that,  coo- 
Ndmng  bonds  as  a  proper  subject  of  traffic,  and  know- 
in|r  that  the  best  men  in  the  country  had  not  scru|ded  to 
purchase  them  at  less  than  their  nominal  amount,  (hold 
img  it,  as  they  seem  to  do,  more  hit  to  appreciate,  and 
d#duct  for,  Urn  risks  of  insolvency,  the  trouble,  dw  ea&> 
peases,  and  hanards  of  lawsuits  and  collections,  than  to 
purchasf  at  an  under  valne  any  other  property  capsUe 
o£  immediatn  enyc^ment,)  he  nddier  felt  or  expressed 
9my  reluctance  at  treating  With  the  said  Rtmtes  tat  the 
ptiwhnsr  of  the  bmids ;  yet  that  treaty  was  not  of  his 
own  seeking :  the  defendant  purchased  die  said  bonds 
froflti  the  said  Rootee  for  the  sum  of  1,070/.  5«*  which 
he  setded  with  the  said  SooUa:  he  coidd  not. say  what 
the  understanding  of  the  complainant  was  about  time,  as 
he  knew  him  not,  as  a  contracting  party,  or  as  interest- 
ed in  the  contract  made  by  the  said  Scotu  with  the 
defendant;  but  tJK  deCsadant  knew  that  he  gave  no  pro- 
iaBse:that  he  did  not  perform ;  he  denied  that  Roeta 
treaiied  or  contracted  in  the  character  of  agent  for  the 
ccneapkiniint,  or  that  Rootts,  or  any  other  person,  gave  the 
defendant  the  least  reason  to  believe  that  he  was  not  a 
bonajfide  obligee  of  the  bonds,  until  some  time  after  the. 
comract  had  been  completed  ;  when  the  defendant  was 
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-'       be  sent  ioto  market,  for  die  purpose  of  raieing  what  \ 


Hcn^NtMiKh  neythe^wouM  bring,  attddiat^  in  the  sale,  Bla.J?a»N»waa 
l^ot.  a  flftere  private  agent  of  the  compUinaat;  aadthe  ddbnilaflf 
•olefl(raly  declared  that,  if. he  luid  kaovaof  thatekwun* 
alance  bef(M«  the  completion  of  hia  contract,  he  would  not 
have  been  conceroeid  in  the  purdiase :  he  vtterijr  deaiad 
the  iMiuy  charged  upon  him ;  averring,  that  the  centrant 
waa  not  a  device  to  evade  the  sta&ite  against  usnry^  or 
intruded  to  cover^  or  conceal  any  other  ttansactiOQ  i  that 
there  never  was  any  loan  from  hkn  co-  the  s«d  iBn^ifar,  or 
any  contract  between  them,  directly  or  iodixeotly^  fm^ 
ther,  or  otherwise,  than  as  declared  in  thia  answer;  :and 
that  he  bad  not  the  most  distant  snspicioa  that  his  piir« 
chase  was  morally,  legalty,  or  equitably  exceptionable.^^ 

This  answer  was  supported,  in  all  its  material  partv 
by  several  deposittoos,  and  contradicted  by  none. 

The  late  chancellor  for  the  ^SicAsMni/ district  being  o£ 
opinion  ^^  that  the  bonds  were  usurious,  agaioat  the  form 
of  the  act  of  the  general  assembly,  to  amend  the  .aot 
against  usury,  and  a  shilt,  past  between,  die  parties^  ro- 
lathre  to  the  loisn,*'  adjudged  and  dtomed  that  the  in^ 
junction,  awarded,  &c«  be  perpetual,  except  as  ^  l^OLi 
from  which  decree  the  defendant  appealed  to  thia  court, 

Wickluan^  for  the  appellant. 

The  AttomeyGeneral^  for  the  appellee. 

Thur^dmf^  MarA  14th.  By  the  wHoie  Coqrt,  (con- 
sisting* of    Judges    Flxmimo,  Uoamb,    Tuc«br    and^ 
BaooKa>)  the  decree  was  reversed,  and  bill  dismisaed» . 
with  costs. 

The  following  opinions  were  pionoiMiced  by  Judges 
Tucker  and  Flsmimo. 

Jttd|4e  TucxxR   (after  smting  the  case)  ohaerred*. 
this  answer  (which  is  rather  supported  by  the  testimo- 
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•r)»  »M  •ny.l.^  i»pasMd  or  ca«tr.dicted  m  the    «U««. 

iMordU     It,  tkcrefore,  tmul  pre^rsV,  bciog  perfec%  re-       -i...* 

sponsive  to  €v«iy  rilegatton  io  dw  UB*     Had  those  d-  ^'•"''^^**^ 

legmioM  been  pravecU  I  ttoutd  have  Cdt  no  cknriit  that     ^r^* 

Ae  trsnwactkm  was  a  ahift  to  avoid  the  sutitte  of  itaury, 

aDd,  oonaeqaeaify,  whhtn  the  worda,  aa  well  as  die  true 

ktnt  ami  meaanng  thereof!      For  I  concur  vkh  Lord 

lfAiiaFiSi.D,  diat,  *Hn  all  qoestioos,  ia  whatever  re* 

qpect  repugnant  to  the  statute,  we  must  get  at  the  aa« 

tsre  tmd  sidMtaaoe  of  the  traiisaction  i  the  view  of  thf^ 

pcutiae  oniat  be  ascertained,  to  satisfy  the  court  that  there 

ia  a  loan,  and  a  borrowing ;  and  that  the  substance  was 

to  borrow  on  the  one  hand»  and  to  lend  on  the  other ; 

and  where  die  real  truth  is  a  i9an  of  money,  the  wit  of 

man  cannot  find  a  shift  to  take  it  out  of  the  8tatute*"(a)    fa)  Fhger  r. 

If  the  bill  and  answer  in  this  case  be  both  true,  (as  is  cn^p.  nt 
possible  from  the  manner  in  which  the  transaction  was 
conducted,)  whatever  might  have  been  Bayior^s  inten- 
tion, Han$brough  was  ignorant  of  it;  and  though  the 
Ibmier  might  have  intended  to  borrow,  even  upon  usury, 
the  latter  seems  only  to  have  intended  to  make  a  fair 
purchase,  instead  of  a  loan.  I'hat  the  deposition  of  Mr« 
RooteSj  the  agent  employed  by  Mr.  Bayhr  on  thu  occa- 
atoa,  was  not  uken  in  this  cause,  although  upon  the  spot, 
is  to  me  convincing  proof  that  he  could  not  have  contra- 
dicted the  answer  of  Hansbrough.  I  am  therefore  for 
reversing  the  chancellor's  decree,  and  dismissing  the  bill 
with  costs. 

Judge  Flsmikcu  Although  I  am  strongly  prepos- 
aeaaed  against  usurious  contracts,  in  whatever  form  they 
may  appear,  it  seems  to  me  that  this  case  is  not  within 
either  of  our  acts  of  assembly  against  usury.  The  trans- 
action appears,  as  well  from  sundry  depositions,  as  from 
the  answer  of  the  appellant,  which  is  in  no  instance  con^ 
tradicted,  to  have  been  fair  and  upright,  without  any 
Jtaowledge,  or  suspicion  in  him^  that  the  bonds  were 
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March,    executed  merely  for  the  purpose  of  traSc    The  coQlMot 

1      was  not  of  his  own  seekingi  but  pressed  upon  him  by 

^^       the  friend  snd  agent  of  Mr.  Bm/hri  concealing)  from 
Newmafi.    him,  for  whose  use  the  money  was  to  be  applied }  and.it 
is  erery  day's  practice  to  purchase  bonds  at  a  discount 
without  bltune  or  censure  on  the  purchasers* 

I  am-  therefore  of  opinion  that  the  decree  is  erro* 
neous,  and  ought  to  be  reversed,  and  the  bill  dismissed 
with  costs. 


Wednesday,  K^iHg  ogaimt  Ncwoian* 

March  SSk  ^     ^ 

Whether  a  THE  question  in  this  case  was  whether  the  contract, 
mortgafe,  or  between  Henry  Newman  and  William  King^  relative  to 
^ailT**  de-  ^  ^r^ct  of  land  in  Wythe  county,  was  to  be  considered  by 
^hSitc^ewt  *  ^ontx.  of  equity  as  a  conditional  sale,  or  a  mortgage, 
5/finfe»  of  the  ^^^  j^  ^^^  decided  to  have  been  a  mortgage,  conforma- 
not  the  mere  bly  to  the  principles  laid  down  by  Pendleton,  Presi- 
denee  of  if,"  dcnt,  in  the  casc  of  Robertson  v.  Campbell  cf  Wheeler ^  2 
%i  ^'be  Call,  429. 

i^S^^w^th^r'  The  bill  was  filed  in  the  county  court  by  Newman 
t^Jed^o'^'  against  King,  praying  relief  against  a  judgment  in  eject- 
treat  of  a  j^nr-  xnent  obtained  by  the  latter* 

chatef  and,  ' 

oontempiat-  The  grounds  of  equity  stated  were,  that  about  the 
ingthe  value  "  .      ^  t>  ■      •       «  .#. 

ofthecommo-yevLT  1783,  a  certain  George  Ferry  obtained  a  certificate 

pf&ffwwhem  from  the  commissioners,  appointed  for  settling  claims  to 

j^wai'afoim  lands  on  the  western  waters,  for  135  acres  of  land,  ly- 

J^j^'^'^'J^ingin  the  county  of  Mtntgomery,  (now  Wythe,)  which 

piedsrcyfirre-  certificate,  and  the  land  located  thereon,  was,  in  the  year 

The  former  1786,  purchased  by  the  plaintiff,  (who,  it  seems,  was 

WM  the  case 

iarchapman  then  living  on  the  land,  and  had  contested  Perry^s  right 
cda^  S80.  the  before  the  commissioners,)  for  the  consideration  of  sixty 
t*"^vU^*^  pounds  payable  in  horses ;  that  he,  thereupon,  applied  to 
^n^^n^  »^//fam  King,  the  defendant,  to  let  him  have  horses  to 
ifvSffcr^  ^  P^y  P^^  ^^  '^^^  *""^'  ^^  which  King  agreed,  on  condi-- 

Co//,  421— 
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tMMi\hat  die  certificate  should  be  lodged  in  his  hands,  as    Mabcu, 
a  seciuity  for  ps^i^rment  of  the  price  of  the  horses  so  furnish-      ...... 

ed  hfinm;  that,  in  consequence  of  this  agreement,  the  ^*^^ 
^aiiitiff  received  of  tht  defendant  two  horses,  amounting  Nevrotn. 
in  value  to  forty»five  pounds,  which  sum,  it  was  agreed, 
the  plaintiff  should  pay  the  defendant  at  the  end  of  twelve 
months  from  the  date  of  said  agreement,  with  intet'est 
diereafter,  in  case  of  failure  of  pay^ment;  that  King  in* 
stated  upon  an  assignment  of  the  certificate  ;  and  the  plain* 
tiff,  being  ignorant  and"  illiterate,  and  not  conceiving  that  « 

an  assignment  would  in  this  case  injure  him,  or  give  any 
interest  to  King  in  the  land,  did,  by  an  endorsement  upon 
the  said  certificate,  assign  it  to  him;  though  no  assignment 
of  it  had  ever  been  made  to  himself;  that  the  defendant 
afterwards,  by  some  means  unknown  to  the  plaintiff,  ob* 
tained  a  grant  on  said  certificate  in  his  own  name,  insti- 
tuted an  action  of  ejectment,  and  obtained  a  judgment 
for  the  land* 

The  prayer  of  the  bill  was,  therefore,  that,  by  a  decree 
of  the  court,  the  defendant  be  compelled  to  convey  the 
said  land  to  the  plaintiff,  on  his  paying  him  the  sum  of 
forty-five  pounds,  and  interest. 

The  terms  of  the  agreement  were  stated  differently  in 
the  answer;  the  defendant  alleging  that  the  plaintiff 
came  to  him,  and  proposed  a  conditional  sale  of  the  land  i 
^  that  is  to  say,  that,  if  the  respondent  would  let  him 
have  4Sip  in  horses,  the  respondent  should  have  the  land 
for  that  sum,  (as  the  plaintiff  was  himself  unable  to  pay 
for  it,)  unless  the  plaintiff  should  pay  the  respondent,  in 
twelve  months,  the  said  45/.  in  money ;  in  which  case 
the  sale  to  the  respondent  was  to  be  void,'*  He  farther 
stated,  that  "  the  money  not  having  been  paid  him  in  # 

twelve  months,  he  considered  the  land  his  own ;  but, 
contemplating  his  bargain  as  not  very  advantageous,  and 
considering  the  situation  of  the  complainant,  who  is  poor, 
and,  at  the  time  of  the  bargain,  lived,  and  still  lives,  on 
the  land,  he  repes^tedly  offered  to  take  the  45/.  and  inte- 
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rest,  for  the  same ;  but  the  complaiiiaat  never  conned 
with  any  of  those  proposals." 

A  number  of  depositions  were  taken;  by  whtch^.in 
general,  the  statement  in  the  bill  was  supportedn.^  It  aled 
appeared  that,  in  the  year  1796,  the  defendafit  having; 
threatened  to  turn  the  plaintiflf  out  of  possession,  the 
plaintifF  agreed  to  give  him  the  sum  of  one  hundred  and 
eighty  pounds  in  the  fall  of  the  same  year,  and,  if  he 
failed  in  such  payment,  to  quit  claim  to  the  land ;  but 
this  agreement  was  not  mentioned  in  the  answer. 

The  county  court  decreed  according  to  the  prayer  of 
the  bill ',  and  that  decree  was  aflSrmed  by  the  superior 
court  of  chancery  for  the  Staunton  district ;  whereupon 
the  appellant  again  appealed  to  this  court. 

Hay^  for  the  appellant. 

Call^  for  the  appellee. , 

Monday^  March  25th.  The  president  pronounced  the 
unanimous  opinion  of  the  court,  that  the  contract  was 
properly  considered  a  mortgage,  and  that  the  decree  be 
affirmed* 


TTiitradatf, 
March  ^, 


Goodwin  and  others,  Executors,  Widow,  and  Devi- 
sees of  Matthew  Mayes,  deceased,  against  Miller 
and  others. 


A  decree  em- 
powering   an 


IN  this  suit,  brought  by  certain  creditors  of  Matthew 
execuTo^  for  MayeSj  deceased,  to  subject  the  lands,  devised  by  him, 
KbtJ'to  self  i°  ^^^  possession  of  the  devisees,  the  late  judge  of  the 
W«  tw2ator^  superior  court  of  chancery  for  the  Richmond  district,  on 
and  report  his  ptoceetkngi^  in  execution  thereof,  to  the  court,  u  not  fineU^  but  interlocutory. 

See  The  President^  &e.  of  fTilliam  and  Mary  College  ▼•  Hodgson  and  others,  and  Fair' 
fax  V.  Mute's  Ex^rs,  %U.^M.  557. 

See  alM  AUen  ▼.  Belches  and  otherspid*  59S. 
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iht  SOtk  of  Mtatf^  1805,  decreed  at  follows :  <^  The  court, 
being  of  opinion  that  the  lands,  whereof  the  testator  Mat^ 
ihtw  Maytn  was  seised  at  the  time  of  his  death,  are  by 
kis  tesument  made  subject  to  payment  of  his  debts, 
doth  empower  tbe  defendaMfei,  who  are  executors  thereof, 
if  not  before  empowered,  to  sell  such  of  the  said  lands 
as,  alter  application  of  the  testator's  goods  and  credits, 
shall  be  necessary  to  the  pa3mient  of  his  debts,  and  rC'^ 
port  their  proceedings,  in  execution  of  this  decree,  to 
die  court.'' 

Fraas  thia  decree  the  chancellor,  in  vacation,  granted 
nk  appeal :  but  it  appearing  to  this  court,  on  inspecting 
the  record,  ^  that  the  said  appeal,  havmg  been  allowed 
from  aa  interlocutory  decree,  in  time  of  vacation^  was 
improvideady  granted,"  it  was  ordered  that  the  same  be 
dismissed^  amd  that  the  cause  be  remanded  for  further 
proceedings* 


Marcs, 
iSii. 

HcrfTner 
MillW. 


Heftier  against  Miller  and  odiera.  _,   , 

March  25. 

TjH£  circumstances  of  this  case  (which  was  an  ap-  |.  ^he  teai- 
peal  from  the  superior  court  of  chancery  for  the  Siaun^  "SJJg,**^|,^ 
t»jt  district,  and  turned  chiefly  on  the  weight  of  evi-  J^^'j"^^  ^ 
dence)  are  suff ciently  set  forth  in  the  following  opinion  answer  deny. 

r  X     1        rry  iiig  the  allcRi- 

of  Judge  Tucker.  tions  of  r  biiL 

Afur  argument,  by  fVilHams^  for  the  appellant,  and  y  wutS^ 

Wtckhamy  for  the  appellees,  the  judges^  on   Thursdatfy  p^r^^^d, 
March  2ath,  pronounced  their  opinions*  Seauv  ^' 

StnUh      U 

Judge  BaooKE.  The  chancellor's  decree  is  perfectly  ^-  ^^•^• 
correct;  except  that  the  bill  should  have  been  dismissed,    See  alio 

PavneB  t. 

Colet,\Ji 

373. 


iMunf, 


Z  Iff  in  a  deeree  of  a  sopef ior  conrt  of  ohaocery,  referable  fliat  of  a  oonntT  covrt, 
there  be  no  error  but  an  omiMion  to  direct  the  bill  to  be  diauiaaedy  the  oonrt  of  appeals 
vHt  affirm  the  decree,  and  add  the  proper  direction. 

See  Mtttitz  ▼.  Hendley,  ^H,^M,  317,  3iS.  and  Ettzey  r.  Lane't  E3?x^  id.  594. 
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March,    instead  of -merely  reversing  the  decree  of  the  county 
— ^      court* 

lleffner 

V. 

Miller.  Jfudgc  TucKER#      yohn  Codertf^  the  elder,  in  ITBU^ 

tnade  an  entry  in  Lord  Fairfax's  office  for  a  tract  of 
land  in  Frederick  county,  which  was  surveyed  for  him 
the  same  year;  but,  before  he  obtained  a  grant,  be  died^ 
leaving  a  widow,  and  one  son*     The  widow  intermarried 
with  one  B0OH  ;  and,  with  her  son,  an  infant,  removed 
with  him  to  some  remote  part  of  the  state.     In  \T72^ 
she  returned  to  Frederick^  (being  still  married,  and  her 
son  still  an  infant^)  and,  while  there^  entered  iato  a  bond 
to  Co^ey  and  Crumpton^  in  the  penalty  of  204  with  con* 
dition  as  follows :  ^^  That  if  the  above  bound  Hannah 
Boon  (her  husband  George  Soon  not  here  present)  doth 
come  here  in  November^  1774,  and  give  his  bond  that  his 
wife,  her  son,  ^ohn  Codery^  shall  sign  a  clear  deed,,  or 
whomever  may  be  the  heir  of  a  certain  plantation,  con» 
taining,  &c.  or,  upon  failure,  if  the  above  bound  Hannah 
Boony  or  her  heirs,  or  executors,  shall  pay  to  the  obligees 
ten  pounds,  now  paid  to  the  said  Hannah^  with  lawful 
interest  from  the  date  of  the  bond,"  then  the  obligation 
to  be  void,  &c*     The  obligees  took,  or,  as  it  Would  seem^ 
already  had,  possession  of  the  land;  and  die  appellant, 
Heffner^  derives  his  claim  from  them,  as  assignee  of  the 
above  bond  for  valuable  consideration*     The  bill  states, 
that  Coderyy  the  son,,  came  to  this  country. in  1782,  and, 
while  there,  agreed  to  ratify  and  confirm  the  sale  of  the 
land  made  byjiis  mother,  and  received  a  further  part  of 
the  purchase-money,  agreed  to  be  paid,  and  took  a  bond, 
from  Covey  and  Crumpton  for  the  residue;    (notwith- 
standing which,  he  aft^wards   sold  to   Aekewy  under 
whom  Miller  daims ;)   and  charges  Askew  and  Miller 
with  notice,  &c.     Codery^  in  his  answer,  admits  the  bond 
of  his  mother  ;   but  denies  that  any  thing  was  paid  to 
her,  in  consequence  of  the  agreement ;  believes  a  rifle 
gun  was  sent  him ;  but  he  understood  it  was  as  some 
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•mall  consideration  for  the  previous  use  of  the  land ; 
that  he  went,  when  of  age,  into  Rerkdey  county,  and  ap- 
plied to  Covetf^  and  offered  to  ratify  his  mother^s  con- 
tract^  if  the  money  was  then  paid  him ;  or  he  would  take 
horaes ;  but  could  not  obtain  payment  in  either  mode, 
and,  after  waiting  some  time,  sold  to  Askew* 

jmUer  having  obuioed  a  grant,  brought  an  ejectment 
for  the  land,  and  recovered*  The  county  court  enjoined 
the  judgment.  Upon  an  appeal  to  the  court  of  chance- 
ry at  Staunion^  that  decree  was  reversed* 
.  One  witness  swears  that  Codery^  on  his  return  to 
Berieietfi  made  his  house  his  home ;  that  he  said  he  was 
willing  to  confirm  his  mother^s  sale,  if  the  purchase- mo- 
ney was  paid  him :  and  afterwards  informed  him  that 
Covey  and  Crumpton  had  paid  him  every  farthing*.  This, 
I  think,  is  the  only  witness  who  contradicts  ffie  answer 
of  Codery ;  and  the  testimony  of  several  others  appears 
rather  to  strengthen  than  impugn  it. 

There  certainly  was  no  legal  or  moral  obligation  uf)on 
yohn  Godery^  the  son,  to  give  up  his  lands,  (a  tract  of 
330  acres,)  in  consequence  of  any  thing  that  appears  in 
thia  case.  The  bond  of  his  mother,  then  zfeme  covert^ 
could  not  bind  him,  even  as  her  heir,  had  she  left  him  an 
estate  in  lands.  The  price  (if  the  ten  pounds  she  is  said 
to  have  received  were  the  price  of  the  land)  was  very  in- 
adequate, and  the  alternative  condition,  to  pay  the  mo- 
ney back,  with  interest,  on  failure  to  make  a  deed, 
would  have  left  him  an  election,  even  if  he  had  been 
bound  (as  heir  to  his  mother)  by  the  bond.  It  there- 
fore formed  no  ground,  or  consideration,  in  law  or  equi- 
^  ty,  for  his  alleged  confirmation  of  the  bargain ;  and  as  he 
positively  denies  in  his  answer  (which  is  not  disproved) 
having  received  any  payment  whatever  from  Covey  and 
Crumpton^  I  diink  he  was  at  full  liberty  to  act  as  he  did. 
Hefner  was  a  purchaser  with  notice  of  the  defect  of  ti- 
tle of  those  under  whom  he  claims ;  having  taken  an  as- 
signment of  the  bond.     I  have,  therefore,  no  doubt  that 
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the  chancellor's  decree  ought  to  be  affirmed,  so  far  m  it 
goes*  But  I  think  he  should  have  proceeded  to  dissolve 
the  injunction,  (which  the  county  court  had  decrejed  to 
be  perpetual,)  and  the  bill  to  be  dismissed.  With  this 
amendment,  I  am  of  opimon  that  the  decree  be  afomcd. 


Judges  RoAN£  and  Flehino  concurred* 

The  following  was  entered  as  the  opinion  of  the  court  z 
^'  That  there  is  no  error  in  the  decree  of  the  superior 
court  of  chancery  reversing  the  decree  of  the  said  coun- 
ty court  with  costs ;  therefore,  it  is  decreed  and  ordered 
that  the  same  be  so  far  affirmed,  and  that  the  appeOaat 
pay  to  the  appellees,  being  the  parties  substantially  pre- 
vailing, their  costs  by  them,  &c. ;  but  this  court  is  fur- 
ther of  opinion  that  the  said  superior  court  of  chancery 
erred  in  not  dismissing  the  appellant's  bill;  and,  this 
court  proceeding  to  make  such  decree  as  the  said  supe* 
rior  icourt  of  chancery  ought  to  have  pronounced,  it  is 
further  decreed  and  ordered  that  the  injunction,  award- 
ed the  appellant,  &c.  be  dissolved,  and  that  his  bill  be 
dismissed." 


Friday, 
March  ^, 


The  5th  sec- 
tion   of    the 
act    passed 
January    *20, 
1804,  entitled 
"An  act  con- 
eeming    the 
proeecHrtings 
in    courts    of 
chancery,  and 
for  other  pur 
poses,**  did 
not  authorize 
a  judgment 
for    interest 
upon  the  coau 
ot  suit. 


M'Rea  against  Brown. 

UPON  an  appeal  from  a  judgment  recovered  by  the 
appellee  against  the  appellant  in  the  district  court  held  at 
Haymar ket  lYit  22(i  day  of  May^  1805,  affirming,  with 
damages  and  costs,  a  judgment  of  the  county  court  of 
King  Williamy  dated  the  8th  day  of  June^  1804,  for  sixty 
pounds,  debt,  and  nine  dollars  and  sixteen  cents,  costs,  to 
be  discharged  by  the  payment  of  thirty  pounds,  with 
interest  thereon  from  the  1st  of  December^  1800,  till  paid, 
"  and  the  said  costs,  with  interest  thereon  from  the  4th 
day  of  yune^  1804,  till  paid.'* 
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WilHams^  for  the  appellant,  (among  other  points,)  in-      ^|g",*°* 

sisted  diat  this  judgment,  being  for  interest  upon  costs,       

was  erroneous.  v. 

Browa. 

BottSj  contra,  relied  on  the  act  passed  January  20, 
1804,  sect.  5.(a)  as  authorizing  such  a  judgment,  and  (a)   nev, 
cited  the  case  of  AtweWs  AdrrCn  v.  TowleSy  decided  p.  so' 0.29. 
April  26^  1810.(A)  W  I  Mwij 

Tuesday  J  April  2d.  The  judges  pronounced  their  opi- 
nions. 

Judge  Brooke.  The  5th  section  of  the  act,  entitled 
**  An*act  concerning  the  proceedings  in  courts  of  chan- 
cery, and  for  other  purposes,'*  relied  on  by  the  counsel 
for  the  appellee,  does  not,  upon  sound  construction, 
authorize  a  judgment  for  interest  on  costs.  The  words 
are,  *^  Upon  all  judgments,  interest  shall  be  awardtd  on 
die  principal  sum,'  or  damages  recovered,  and  costs,  un- 
til such  judgment  shall  be  satisfied.''  Costs,  generally, 
are  not  a  part  of  the  judgment ;  they  are  given  by  the 
law,  and  not  the  court,  in  most  cases,  and  follow  the  judg- 
ment as  incidental  thereto.  The  phraseology  of  the  sen- 
tence under  consideration  clearly  distinguishes  them  from 
the  judgment ;  if  included  in  it,  the  words  *^  and  costs'' 
would  have  been  entirely  superfluous ;  and  the  expres- 
sions which  follow  immediately  after  the  words  ^^  and 
costs,"  evidently  mark  the  intention  of  the  legislature,  if 
possible,  more  strongly ;  they  are,  ^^  until  such  judgment 
shall  be  satisfied  ;"  that  is,  the  judgment  for  the  princi- 
pal sum,  or  damages,  mentioned  in  the  first  membef  of 
the  section;  which  judgment  certainly  does  not  include 
costs ;  unless,  indeed,  costs  can  be  said  to  be  a  part  of  the 
principal  sum,  or  damages  recovered. 

Judge  Roane.  The  general  principle  is,  that  costs 
are  considered  as  an  appendage  to  the  judgment,  rather 
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c)     i?rt». 
^otAf,  vol.  8. 


179. 


than  a  part  of  the  judgment  itself ;  that  they  are  eonsi* 
dered,  in  some  sense,  as  damages,  and  are  always  enter* 
ed,  in  effect,  *^  as  an  increase  of  damages  by  the  court." 
This  doctrine  is  to  be  found  in  3  Bl.  Com.  399*  I  pre- 
sume it  was,  on  the  ground  of  this  general  principle,  that 
this  court  reversed  the  judgment,  in  the  case  of  Hudson 
V.  Johnson^^a)  which  gave  damages  on  the  costs ;  for, 
as  costs  are  in  the  nature  of  damages^  and  damages  and 
interest  are  considered,  in  some  sense,  as  the  same,(6) 
it  might  iseem  that  that  judgment  gave,  in  effect,  interest 
upon  interest,  or  compound  interest,  which  has  been  al- 
ways highly  discountenanced  by  the  courts  and  the  le- 
gislature. 

Such  being  the  general  principle,  it  would  require  clear 
legislative  expressions  to  change  it,  in  any  particular 
case  :  and  no  act,  or  section  of  an  act,  shall  be  constru- 
ed to  have  that  effect^  which,  by  any  fair  construction, 
or  even  by  a  natural  transposition  of  the  words,  can  be 
otherwise  accounted  for  and  satisfied.  In  the  case  be- 
fore us,  the  legislature,  in  allowing  damages  upon  costa 
to  be  given  by  the  appellate  court,  in  two  several  instan- 
ces in  the  act  in  que8t]on,(c)  sensible  of  the  general 
principle  before  mentioned,  have  used  the  most  express 
and  unequivocal  words;  their  not  using  which  in  the 
particular  case  embraced  by  the  5th  section  is  conclusive 
to  show  their  obedience  to  the  general  principle.  By 
usingan  easy  and  natural  transposition,  in  the  words  of 
that  section,  it  precisely  accords  with  th^general  princi- 
ple above  mentioned*  The  case  of  AtwelPa  AdnCru  v. 
Towle8^{d)  is  no  authority  against  this  opinion.  The 
point  was  not  made  in  that  case,  nor  relied  upon  by  more 
thah  one  of  tht  judg»?s. 

I  am,  therefore,  of  opinion  that,  on  this  ground  only 
the  judgment  must  be  reversed. 


.  Judge  Fleming  concurred ;    and  the  judgment  was 
unanimously  reversed* 
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Braxton^s  Adm'x  against  Hilyard-  K('Sa' 

THIS  was  an  action  of  debt  in  the  district  court  of  *l""n*«^'on 

asaintt  the  re- 

Kinsr^  ^ueen^  on  a  joint  bond  executed  the  21st  oiyanu^  prcacnutivci 

.       ^  n  1    r>  «  of  one  of  two 

atry^  ir83,  by  Carter  Braxton  and  George  Braxton^  to  joiiu  obligors 
Anthony  Thornton^  exacutor  of  Walker  Taliaferro;  dated  in  i-m, 
by  him  assigned  to  Xoiert  Pollard;  and  by  Robert  Pe>/-  |^  JLJ^n"?!^ 
lard  to  Joseph  Hilyard,  the  plaintiff.  The  suit  was  f *^^^7^^"^,^ 
against  Mary   Braxton,  administratrix   with   the    will  ['?"»•  •"*'''''^*^ 

^  ''  his  eompan- 

annexed  of  George  Braxton;  the  declaration  chare:* khi- 
ing  that  *^  whereas  the  said  George  Braxton,  m  his  life-  AdnCr9^.MiU 
time,  together  with  Carter  Braxton,  by  his  certain  wri-  253.  and  M- 
ting  obligatory,  sealed  with  his  seal,  &c.  acknowledged  ^  7 v»/<;«/i 
himself  to  be  held  and  6i:mly  bound,"  &c.  (proceeding  ^""^(^  i?^;^ 
to  set  forth  the  assignments,  and  alleging  that)  '*  the  ^^^°"*^^''** 
«aid  George,  in  his  lifetime,  or  the  defendant,  since  his  >•  >  competent 

.  -    ,    '       witness,  in 

death,  or  any  other  person  for  them,  or  either  of  them,  support  of  the 
the  said  sum  of  money  had  not  paid,*'  &c.  without  con-  eyt'in  IT  suit 
taining  any  averment  that  Carter  Braxton  (th*e  joint  obli*  wh^ror**hit 
gor)  was  dead,  or  that  no  payment  had  been  made  by  Uve^  w«Miib 

JlJUj^  notwithstflud- 

ing    her  has- 

Thc  defendant  pleaded  that  her  testator,  Georsre  Brax*  band  died  in* 

.    ^  .  ,  .         ,  -  testate;     her 

ton,   was  an  infant  within  the  age  of  twenty-one  years,  interest,    in 

■  .,         ..  ...  •!«•      -«.*      ■      %       such  case,  be- ^ 

when  the  said  writing  obligatory,  m  the  plaintiff's  decla-  ing   remote 
ration  mentioned,  was  signed  and  sealed ;   on  which  plea  ^d°  either"* 

^.  ''^^A  eowa/ between 

issue  was  joined.  ^l^  p,rtie,,  or 

At  the  trial  the  defendant  offered  in  evidence  the  de-  pf rty"h[  i«rAoM 
position  of  Mrs.  Elizabeth   Braxton,  proving  that  she/"^"''   ^^"^ 
was  mother  of  George  Braxton,  lately  deceased,  and  that  crates. 

*  •'  See  Bariti^ 

he  was  bom  on  the  ITth  day  of  September,  1762.  t.  Jireder,  \. 

The  jury  found  a  special  verdict  as  follbws :  "  We  of -.176. 
the  jury  find  for  the  plaintiff,  &c.  if  the  court  shall  be  of 
opinion  that  the  deposition  of  Elizabeth  Braxton,  the 
widow  of  Carter  Braxton,  one  of  the  obligors  in  the  bond 
in  the  declaration  mentioned,  and  who  died  intesute, 
be   inadmissible;  if  not,  we  find  for  the  defendant;  it 

VOL.  II*  7 
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being  agreed  by  the  plaintiflF  and  defendant  that  the  pre- 
sence of  the  said  Elizabeth  Braxton  is  dispensed  with.'* 
The  district  court  was  of  opinion  that  the  law  upon 
this  verdict  was  for  the  plaintiff.  Judgment  was,  there- 
fore, entered  in  his  favour :  whereupon  the  defendant 
appealed. 


Ev.  160.     3 
KMt,    458. 
Bhrt  antloth' 
ert  V.  JTer' 

(h)  1  fftOih, 
«73 


(r)  Peake'f 
Kv  144.     1 
Knp,  j\.  P. 
Mid      1  U,  ^ 
M.  165. 


CVi//,  for  the  appellant  made  two  points  $ 

1.  The  declaration  is  substantially  defective,  in  not 
setting  forth  what  had  become  of  Carter  Braxton^  the 
joint  obligor.  Neither  does  the  special  verdict  relieve 
the  plaintiflf  from  this  difficulty;  for  it  does  not  appear 
when  Carter  Braxton  died,  whether  before  George  BraX" 
ton^  or  afterwards.    . 

2.  Elizabeth  BraxtorCs  deposition  ought  to  have  been 
received  as  evidence.  If  George  Braxton  was  a  surety^ 
it  was  plain  to  the  commonest  apprehension  that  she  stood 
indifferent ;  for,  whichever  way  that  suit  went,  her  hus- 
band's estate  was  responsible ;  he  being  the  principal  ia 
the  bond.  If,  on  the  contrary,  George  Braxton  was  not 
merely  a  surety,  but  bound  for  part,  Mrs.  Braxton 
swore,  in  fact,  against  her  own  interest ;  for,  by  reliev- 
ing George  Braxton  entirely,  she  diminished  her  own  di- 
vidend of  the  estate  of  Carter  Braxton.  In  this  point  of 
view,  then,  she  was  the  best  possible  witness.(a) 

Peyton  Randolph^  contra.  1.  In  the  case  of  Bentley^ 
Executor  of  Ronald^  v.  Harman8on^{b)  the  same  objec- 
tion with  that  taken  by  Mn  Coil  to  this  declaration  was 
overruled. 

2.  Mrs.  Braxton  was  not  a  competent  witness.  Car^' 
ter  Braxton^  her  husband,  could  not  have  been  a  witness 
to  prove  the  infancy  of  George  Braxton  at  the  time  of 
signing  the  bond ;  because  the  record  of  the  judgment 
against  George  Braxton  would  be  conclusive  evidence  in 
a  suit,  by  him  as  surety,  to  recover  the  money  of  Carter 
Braxton  as  principal.(c)    It  may  be  said  that  Carter 
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Braxton's  interest  was  equal  either  way.     But,  if  he  ex-     ^fj^^f^* 
onerated  George  Braxton  by  his  testimony,  the  record       — — 
would  not  be  evidence  against  him,  in  a  suit  on  behalf  of      Juwz  * 
Hilyard.      The  interest,  therefore,  does  not  hang  equal.     Hiiyard. 

Again;  if  Carter  Braxton  was  sued  by  Hiiyard^  he 
inigfat  bring  forward  discounts ;  but,  in  defending  a  suit 
hy  George  Braxton  against  him,  (founded  on  a  recovery 
by  ^/f/<?r^inthis  suit,)  he  could  not  avail  himself  of  any 
discaunts  he  might  have  against  Hiiyard. 

Carter  Braxton^  therefore,  was  not  indifferent  between 
these  parties.     And,  if  he  could  not  have  been  a  witness,  ^ 

neither  could  his  executor  or  administrator.      An  ex- 
ecutor or  administrator  is  identified,  in  the  eye  of  the 
law,  with  the  testator,  or  intestate ;  being  considered  as 
a  legal  continuation  of  his  life.  His  liability  to  costs,  also^ 
when  defendant,  disqualifies  him  from  giving  evidence. 
The  case  of  Goodtitie^  Lessee  of  Fowler^  v.  WelfordJa)  («)  ^^T 
seems  to  discountenance  this  idea ;  but  that  is  counteract-  JV.  p.  704. 
cd  by  Rhode^s  Casey(h)  cited  Esp.  N.  P.  70S.  and,  ibid.  r04.  (&)  l^ach*9 
the  doctrine  is  laid  down,  as  well  established,  that  a  pro-  25. 
chein  ami  cannot  be  a  witness,  because  responsible  for  costs. 

But  Mrs.  Braxton^  as  widow  of  Carter  Braxton^  was 
clearly  inadmissible.  He  died  intestate;  and  she  is  en- 
titled to  her  share  of  his  residuary  estate.  Her  interest, 
therefore,  is  stronger  than  that  of  an  executor;  and,  be- 
ing certain  and  immediate,  was  sufficient  to  set  her 
aside.fc)  (Ot^.Gf 

^  '  JH  167. 

WilUams^  on  the  same  side.  A  witness  when  exa- 
mined must  be  competent  as  to  all  questions  that  may  be 
asked.  Carter  Braxton  must  have  known  the  age  of  his 
son ;  he,  therefore,  practised  a  fraud  on  the  obligee  by 
passing  him  as  an  adult,  when  he  signed  the  bond. 
Mrs.  Braxton  (his  wife)  ought  not  to  be  received  to 
prove  her  husband  guilty  of  fraud.  If  she  could  not  be 
a  witness  for  such  purpose  during  his  life,  neither  could 
she  after  his  death. 
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Cally  in  reply*  It  did  not  judieially  appear  in  the  case 
of  Bentley  v.  Harmanson^  1  Wash.  973.  that  the  bond 
was  joint ;  but  it  was  admitted  by  the  court  that  the  ob- 
jection would  have  been  a  sound  one^  if  the  fact  upon 
which  it  was  founded  had  appeared  in  the  record. 

As  to  the  competency  of  Mrs*  Braxton;  there  is  no 
-  such  rule  of  law  as  that  a  wife  can  in  no  case  give  evi- 
dence proving  her  husband  guilty  of  fraud*  But  it  does 
not  appear  that  Carter  Braxton  was  guilty  of  fraud. 
There  is  no  evidence  that  he  concealed  from  the  obligee 
the  fact  of  his  son's  being  under  age* 

Carter  Braxton  himself  might  have  been  a  witness  in 
this  case ;  because  he  was  responsible,  whether  George 
Braxton  was,  or  not 

Tuesday^  March  26th.  The  Judges  Brooke,  Roane, 
and  Fleming  (Tucker  not  sitting  in  the  cause)  pro- 
nounced their  opinions. 

Judge  Brooke.  The  judgment  ought  to  be  reversed 
on  both  grounds  taken  by  the  counsel  for  the  appellant. 

In  the  first  place,  the  suit  being  on  a  joint  bond  dated 
in  1783,  the  declaration  was  defective  in  not  setting  forth 
what  had  become  of  the  other  obligor.  Instead  of  aver- 
ring he  was  dead,  it  rather  showed,  on  its  face,  that  he 
was  still  alive. 

In  the  second  place,  Elizabeth  Braxton^s  testimony 
should  have  been  admitted.  The  verdict  does  not  show 
clearly  how  she  could  be  considered  as  interested.  If 
she  had  any  interest  at  all,  it  was  in  favour  of  the  party 
who  objected  to  her  evidence. 

Judges  Roane  and  Fleming  concurred  on  both  points, 
which  (the  former  observed)  had  been  well  settled  in 
this  court. 

Judgment  reversed,  and  "  this  court  proceeding,  &c. 
is  of  opinion  that  the  law  arising  upon  the  special  ver- 
dict is  for  the  appellant ;  therefore,  it  is  further  consi- 
dered that  the  appellee  take  nothing,^'  &c. 
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Jpril&May, 


1809. 


UPON  an  appeal  (mn  a  decree  of  the  late  judge  of  ,^,fe^ie^„J*^ev'. 
the  auperior  court  of  chancery  for  the  Richmond  district,  ^*n««  ^  *?- 

^  ''  thentiute,  in 

affirming  a  decree  of  the  county  court  of  Fairfax*  the  couru  of 

thu  eoaatiy, 
the  sctitence»  or  tct,  of  a  foreign  tiibunal,  or  government ;  after  a  dMtnicUoo  of  auch 
goremment  by  reTolatioQ  or  conquest. 

5.  Freight  (though,  by  the  terrot  of  a  charter-partj,  payable  motithfy  if  required)  ii 
DOt  to  be  recovered,  where  the  voyage  was  never  oompleted,  but  the  veuel  condemned,  by 
4  foreigD  tribunal.  In  consequence  of  a  fraud  atterapted  by  ene  of  the  oMrncrt  intrusted  by 
the  rest  with  the  care  of  the  vessel,  though  no  proof  appear  of  their  asseuiiug  to  such  frau- 
dnlcnt  act. 

3.  In  so^  case,  the  copartners  are  not  entitled  to  compensation  for  the  I— 9  /  except 
i^idtt  the  fraudulent  partner. 

4.  It  eeenu,  too,  that  moreover,  the  copartners  collectively  (as  wdl  as  the  fraudulent 
partner  individually)  are  responsible  to  a  third  pereou  for  a  loss  occasioned  by  the  fraud. 

5,^Qfkere,  hormfar  is  the  sentence  of  a  foreign  court  of  admiralty,  or  other  foreign  tri- 
banal,  to  be  regarded  as  evidence  by  the  couru  of  Yirgitda  ^(  1 ) 

6.  Qu4tre,  whether  an  endorsement  on  a  subpcena  In  chancery,  withoAt  any  previous  or^ 
der  of  oourty  and  not  by  the  clerk,  but   the  plaintiff  *t  attomnf^  can  operate  as  an  attach' 

to  stay  the  effects  of  one  defendant  in  the  hands  of  anoUicr  I 


(1)  For  the  British  doctrines,  en  this  subject,  see  Hughet  v.  Corneliut,  3 
Show.  ^«.  Bemardi  v.  MetteuXt  Voug,  575.  Majfue  v  JValter,  Park, 
363.  BarxiUai  v.  LewiM,  Park,  359.  Saloucci  v.  h  oodmat.  Park,  361. 
Saloucd  V.  Johtuon,  Park,  364.  J)e  Souza  v.  Ever,  Park,  361 .  Calvert  v. 
B«n4Ue,  7  T.  R.  5«S.  Geyer  v.  Jiguiiar,  7  1\  H.  681.  Itich  v.  Parker,  7 
7\  R  705.  Chrietie  v.  SecrHan,  %  'i\  R,  IW.  Gforre^*  v.  KingHQti,  8  T, 
R.  ^30,  PoUurd  V.  Bell^  8  T.  R,  434.  ReUtnm  v.  Rhode;  8  7*.  R.  444. 
Sirdr.  JppUton,  8  T.  R,  568.  Price  v.  Bell,  1  Eatt,  663.  Kinderaley  v. 
Chase,  Park,  ..5fA  edit.)  363.  o.  Oddy  v.  BoviUe,  S  Ett,  473.  Baring  v. 
CUtggett,  3  Hos.  U  l*uU,  901  Uthian  v.  Henderson,  3  Bos.  U  PuH  499. 
Baritig  V.  The  Royal  Exchange  Msurance  Company,  5  East,  99.  Bolton 
▼.  Gladstone,  S  East,  i55.  Fiff^r;r.^Qgle,lC(unpb,M,takdI)onaldsonw, 
77u>mp*oti,  1  Campb,  4«9.     :         '      *  '  .    V^      ','  *    :         / 

For  tlie  doctrine  in  the ^^n^coacrTt,  cee  tVet^ison'oifk/oMVrs  v.  Leonard, 
i  Crunch,  434.  For  that  tthiye^Vorht  see  VMtknheynel  v.<  'Ehe  United  In- 
surance Company,  8  Johfi^.  Cos.  in  er*:or,  Ut7\^  Por^\^e,ibppf^^ftwMyha- 
nia,  see  the  act  of  March  ^,  1S09.  Lavs  Penn  vol.  9.  p.  139.  Quare, 
Ought  not  congress  and  the  other  states  in  the  union  to  pass  similnr  laws  ? 

1  he  general  result  of  the  above  cases  is,  that,  in  Great  Britain^  the  sen^ 
fence  of  a  foreign  court  of  admiralty  seems  to  be  reganlecl  as  conclnsive  to  aU 
purposes.  The  deci>ion  in  the  supreme  couit  of  the  Urnted  States  it  t<»  the 
tame  effect.  In  JVew- Korib  and  Pennsylvania,  the  law  is  now  esiabli^hed, 
that  such  a  sentence  (though  it  binds  the  property)  is  not  conclusive  evidence 
in  any  other  respect,  **  except  of  acts  and  doings"  of  the  tribunal  by  which  it 
is  pronounced* 


Digitized  by  VjOOQ iC 


54 

March, 
1811. 

HadBeld 
JameaoQ. 


Supreme  Court  of  Appeals. 

The  suit  was  an  attachment  in  chanceiy,  on  behalf  of 
Robert  Brown  Jameeon  and  Samuel  Montgomery  Brown^ 
styling  themselves  merchants  and  traders  under  the  firm 
of  Robert  Brown  Jameaon  fe?  Co.  against  Joseph  Had' 
Jield^  a  defendant  residing  out  of  this  state,  and  certaiik 
debtors  of  his  garnishees.  The  claim  of  the  plaintiffs 
was  for  a  balance  appearing  on  accounts,  exhibited  and 
stated  by  them ;  which,  by  an  answer,  in  the  name  of 
Hadfield^  by  yamee  Barry ^  his*  agent  and  attorney,  were 
adniitted  to  be  correct,  except  in  two  items,  of  charges, 
against  the  said  defendant,  for  the  freight  and  insurance 
of  a  ship  called  the  Favourite^  chartered  by  him,  on  the 
10th  of  March^  1793,  of  Samuel  M.  Brown^  (one  of  the 
plaintiffs,)  acting  for  the  owners.  To  these  items  the  de- 
fendant objected  ;  alleging  that  the  ship  and  cargo  were 
confiscated  at  Port-au-Prince^  in  St.  Domingo^  for  a  fraud 
on  the  revenue  laws  of  that  island,  attempted  by  the  said 
Br  own  J  who  commanded  the  ship  when  chartered,  and 
had  charge  of  her  when  confiscated. 

A  farther  statement  by  the  reporter  seems  Unnecessa- 
ry ;  the  steps  taken  in  both  the  courts  below,  with  the 
merits  of  the  case  as  presented  by  the  record,  being  ful- 
ly set  forth  in  the  following  opinions. 

The  cause  was  argued,  at  great  length,  by  Call^  War' 
den  and  Wirt^  for  the  appellant,  and  Wickham  and  Ran^ 
dolphj  for  Jameson^  the  only  appellee ;  (S.  M.  Brown 
having  departed  this  life  before  the  decree  of  the  supe- 
rior coui;t  Kj^  f  hanony  ;)  i)ujt  fCodX  the  views  taken  of  the 
case  by  $'he|judJ^v'il)Q:in;m^foQ^sa^uments  of  counsel 
are  pretpnojit^^^Jiui^j  v>C*the*n9h|ts  made  at  the  bar 
being  not  4ej^rpift«f4*Kyi  ^  couit,*«and  such  as  were  de- 
termined being  sufficiently  discussed  in  the  opinions  de- 
livered. 


Tuesday^  March  12,  1811. 
their  opinions. 
6 


The  judges  pronounced 
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Judge  TucKSft.     In  this  case,  which  has  occupied  six    March, 
daya  of  a  former  term  in  the  argument,  a  great  variety      -^ 
of  points  have  been  discussed.  Hadfield 

Robert   Brown  jfameMon^   and   Samuel   Montgomery    •^wneioa. 
Brownj  in  Aprils  1 795,  sued  out  a  subpoena  in  chancery 
from  the  county  court  of  Fairfax^  against  the  appellant 
^ifadfieldy  Josiah  Watson^  and  Jonah  Thompson^  on  which 
the  following  I  endorsement  appears  to  havf  been  made 
by  the  complainants'  attorney :  ^^  Memorandum,  to  stay 
the  effects  and  debts  in  the  hands  of  the  defendants,  ^0- 
^itji  and  Jonah^  belonging  and  due  to  the  defendant  Jor  ' 
seph^  to  satisfy  a  debt  due  from  him  to  the  complain- 
ants.''    And  it  has  been  objected,  (and  I  think  on  good 
grounds,)  that  this  endorsement,  not  made  by  order  of 
court,  or  by  an  officer  thereof,  but  by  the  complainants'  ^ 
attorney,  could  not  operate  as  an  attachment,  under  the 
act  of  a8sembly,(a)  to  suy  the  effects  of  one  of  the  de-  ^)  ^\^ 
fendanu  in  the  hands  of  any  other.(l)      The  case  ofi795,e.7g. 
Williams   v.    fV^illiams(b)    furnishes  the  principle   upon  W^Bro.Ck, 
which  I  found  my  opinion.     In  that  case  the  bank  of  £n- 
gland  was  made  a  party  defendant ;  and  the  counsel  for 
the  plaintiff  said  that,  in  practice,  the  subpoena  being 
served,  operated  upon  the  bank   as  an  injunction,  and 
prevented  a  transfer ;   which  they  never  would  permit 
after  service  of  the  subpoena.     But  the  master  of  the 
rolls  replied,  that  although  this  was  so  in  practice,  it  was 
not  so  in  law ;  as  a  subpoena  served  would  not  be  an  answer 
to  an  action  for  not  permitting  a  transfer,  though  an  in- 
junction would.     The   reason  appears  to  me  to  be  the 
same  in  the  case  of  an  attachment  against  the  effects  of 
a  defendant  in  foreign  parts.     I  mention  this  for  the  sake 

(1)  Note  by  Uic  Reporter.  See  the  case  of  Smith  v.  Jenny  et  ah,  \  H.^ 
M»  441.  referring  to  that  of  M^Kiin  v.  FuUoti  and  other*,  (MS.)  in  which  it 
.  was  deeided  that  an  endorsement  on  the  subiicna,  by  the  clerk  of  the  court, 
(Uumgh  without  any  previoui  •rder,)  o|»erated  at  tufiioient  notice,  biodiog 
the  home  defeodauts  not  to  part  with  Uie  debts  or  effeots,  of  the  absent  dc« 
fendantSy  in  their  hands,  without  leave  of  the  cotirt    See  also  ibiih  Sb'l. 
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of  the  practice ;  for  in  the  present  case  the  defendants 
appeared  and  answered ;  which  removed  any  object^n  to 
the  process,  on  their  parts.  Mr.  Wankn  contended 
that  none  but  citizens  of  Firginia-were  entitled  to  the 
benefit  of  this  course  of  proceeding  against  absent  debt- 
ors, or  defendants.  The  fourth  article  of  the  constitu* 
tion  of  the  United  States^  providing  that  the  citizens  o£, 
each  state  shall  be  entitled  to  all  the  privileges  of  citi- 
zens of  the  several  states,  furnishes  a  complete  answer, 
so  far  as  relates  to  citizens  of  the  United  States. 

The  subpoena  having  been  returned  executed  on  yoai* 
ah  Watson  and  Jonah  Thompson^  at  a  court  held  for  the 
same  county  on  the  18th  of  Juney  1795,  ^^  came  the  com- 
plainants, by  their  attorney ;  and  thereupon  Jonah  Thomp^ 
son  in  open  court  became  security  that  the  defendant,  Jo» 
aeph  Hadfietdy  shall  perform  the  decree  of  the  court,  if 
against  him ;  and,  on  the  motion  of  the  said   defeaStfant, 
Joseph  Hadjield^  by  his  attorney,  the  attachment  is  dis- 
charged, as  to  the  effects  in  the  hands  of  the  other  de- 
fendants."    At  this  time  there  was  no  bill  filed,  the  bill 
appearing  to  be  filed  at  the  September  rules  thereafter* 
And,  on  the  same  day  of  filing  the  bill,  an  attachment 
for  failing  to  answer  the  complainants'  bill  was  ordered 
against  all  the  defendants,  which  issued  and  bears  date 
the  29th  of  the  same  month.     Here  let  it  be  observed 
that  the  county  court  act(a)  allows  a  defendant  until  the 
next  rules,  after  his  appearance,  and  bill  filed,  to  put  in 
his  answer.     The  attachment  was  therefore  prematurely 
awarded.     The  attachment  being  returned  not  executed 
on  Hadfeld;  on  the  22d  of  March^  1796,  at  a  court  held 
for  the  same  cAnty,  came  the  complainants,  by  their  attor- 
ney, when  the  following  suggestion  appears  upon  the  re- 
cord.    "  The  defendant,  Joseph  Hadfield^  not  having  en- 
tered his  appearance,  and  given  security  according  to  the 
act  of  assembly,  and  the  rules  of  this  court,  and  it  ap- 
pearing to  the  satisfaction  of  the  court  that  he  is  not  an 
inhabitant  of  this  country,  an  order  of  publication  is 
awarded  against  him,  and  an  order  to  stay  his  effects  in 
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the  hands  of  the  other  defendants"  is  made ;  as  if  no-     Mahch, 

...  »*>ii- 

thing  had  been  done  at  the  former  court,  held  in  June.       

The  record  of  which  is  thus  expressly  contradicted  by     K*^^^^«*<* 

this  suggestion  on  the  part  of  the  complainants.  Jameson. 

Here  let  it  be  observed,  that  after  Hadjield  had  ap- 
peared and  given  security,  as  required  by  the  act  of  as- 
sembly, the  cause  ought  to  have  proceeded  as  if  the  sub- 
poena against  him  had  in  the  first  instance  been  returned 
executed.  Consequently,  the  order  of  publication  against 
him  as  an  absent  defendant,  and  the  order  for  staying 
his  effects  in  the  hands  of  the  other  defendants,  (after  he 
had  given  security  to  perform  the  decree,)  was  irregular 
and  erroneous.  The  complainants,  after  the  time  allow- 
ed by  law  for  him  to  put  in  his  answer,  might  have  taken 
out  an  attachment  for  want  of  answer,  and  if  it  had  not 
been  executed,  an  attachment  with  proclamations  might 
have  issued;  upon  the  return  of  which,  if  no  answer 
were  put  in,  the  bill  might  have  been  taken  for  confessed, 
and  the  matter  thereof  decreed. 

At  the  March  rules,  1796,  which  was,  consequently, 
posterior  to  the  last-mentioned  order  made  in  court,  it 
was  ordered  that  an  attachment  with  proclamations  be 
issued  against  Hadfield.  But  the  clerk  certifies  that  the 
said  attachment  does  not  appear  among  the  papers  in 
the  cause.  Neither  does  the  order  of  publication  ap- 
pear to  have  been  actually  complied  with.  The  cause 
was  continued  from  time  to  time,  at  the  rules,  until  the 
18th  of  yw/y,  1797,  when,  the  defendants  having  failed 
to  file  their  answer,  it  was  ordered  that  the  complainants' 
bill  be  taken  for  confessed. 

The  cause  was  set  for  hearing  in  March^  1799,  and 
was  heard  in  June  following ;  when  an  interlocutory  de- 
cree was  entered,  by  the  terms  of  which,  the  complain- 
ants, within  a  limited  time,  were  to  give  bond  and  secu- 
rity for  repayment  of  the  money  decreed  them,  in  case 
the  said  Joseph  Hadfeld  should,  within  seven  years,  put 

FOJL.  IJ.  8 
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^Vs??**'     '^^  ^^^  answer,  and  make  it  appear  that  he  is  entitled  to 

restoration* 

*"y'^  Thompson  having  appeared  and  put  in  his  answer,  on 

JumtMon.  the  19th  of  November,  1799,  a  final  decree  (in  which  it 
IS  suggested  "  that  it  having  appeared  to  the  satisfaction 
of  the  court,  that  the  complainants^  bill  hath  been  duly 
taken  for  confessed*^)  was  entered.  How,  or  when  it 
bad  been  made  so  to  appear  to  the  court,  b  not  to  be 
discovered  from  the  face  of  the  record. 

From  this  abstract  of  thp  proceedings  in  the  county 
court,  the  first  question  which  presents  itself  is,  whether 
the  cause  was  ripe  for  a  hearing  and  decree  against  the 
defendant  Hadjield. 

Hadjield  having  appeared  in  court  by  his  attorney,, 
and  given  the  security  required  by  law,  the  proceedings 
against  him  as  an  absent  defendant  were  wholly  at  an 
end :  every  thing  done  against  him  thereafter  in  that  cha* 
racter  was  erroneous :  if  the  order  of  publication  had 
been  duly  published  and  returned,  (that  not  being  the  pro- 
per course  which  the  law  prescribes  in  such  a  case,)  it 
would  not  have  justified  a  decree.  But  if  it  had  been 
the  proper  course,  not  having  been  actually  published, 
the  court  ought  not  to  have  proceeded  to  pronounce  a 
decree,  as  was  decided  in  the  case  of  Hunter  v.  Spotta- 

On  the  other  hand,  the  attachment  (for  want  of  an  an* 
swer)  ordered  on  the  very  day  the  bill  was  filed,  was  an 
irregularity  which,  possibly,  runs  through  the  subsequent 
proceedings ;  but,  whether  it  doth  of  not,  the  attach- 
ment with  proclamations,  afterwards  awarded,  having  ne- 
ver issued  or  been  executed,  (as  far  as  appears  ^om  the 
record,)  the  bill  against  Hadfi eld  ought  not  to  have  been 
taken  for  confessed  upon  that  ground. 

Independent  of  these  objections,  the  decree  appears 
to  be  erroneous  in  another  respect.  Hadfield  having  ap- 
peared and  given  security  to  perform  the  decree,  the  at- 
tachment was  discharged  (as  already  noticed)  as  to  his 
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effects  in  the  bands  of  JFaison  and  Thompson;  notwith*    March, 

standing  which^  the  turn  of  498/.  155.  3d.  sterling,  alle»       

g^d  lo  be  due  from   Thompson  to  him,  is  decreed  to  be     Hadfieid 
paid  by  Thompson  as  his  debtor;  whereas,  no  decree     Jwoetcm* 
(after   security  given,  and  the  attachment  discharged) 
ought  to  have  been  made  as  to  any  money  he  might  have 
in  Thompsok^s  hands;  the  decree  ought  to  have  been 
against  Hadfield  alone  :  if  he  did  not  perform  it,  then  the    ^ 
complainant,  and  not  till  then,  was  entitled  to  call  upon 
the  security  for  the  performance  of  it,  or  damages  for 
aoQ-performance. 

The  decree  of  the  county  court  yfOAy  therefore,  clearly 
erroneous,  and  ought  to  have  been  reversed  by  the  chan- 
cellor. 

I  shall  now  proceed  to  eiamine  the  proceedings  in  the 
superior  court  of  chanctry;  first,  with  a  view  to  the  re- 
gtdarity  and  correctness  of  the  same. 

On  a  petition  of  appeal  being  presented  to  the  chan- 
cellor of  the  Richmond  district,  the  same  was  allowed, 
JDccember  19,  1802,  upon  terms  (as  I  understand  the  re- 
cord) that  the  petitioner  Hadfield  should  consent  to  an- 
swer the  biU  within  four  months,  and  also  consent,  at  the 
term  approaching,  to  a  reference  of  the  accounts  between 
the  parties.  In  jfune^  1803,  the  order  of  reference  was 
■sade  tn  court,  by  consent  of  parties.  In  page  74.  of  the 
record  we  find  the  answer  of  Joseph  Hadfield^  by  James 
Barry f  his  agent,  to  a  bill  exhibited  against  him  and 
others,  in  the  county  court  of  Fairfax^  which  appears  to 
have  been  sworn  to  by  Barry ^  September  15,  1802;  not 
only  after  the  final  decree  in  the  county  court,  but  after 
the  petition  of  appeal,  which  was  first  conditionally  allow- 
ed by  the  chancellor  on  the  12th  of  Aprils  1802.  And  the 
very  next  entry  in  the  record  is,  that  at  rules  held  in  the 
office  of  the  said  court,  (the  superior  court  of  chancery, 
I  presume,  as  the  cause  was  then  removed  thither,)  in  the 
month  of  Marchj  1803,  Robert  Brown  Jameson  is'  Co. 
by  counsel,  replied,  generally,  to  the  foregoing  answer 
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of  Joseph  Hadfieldy  by  yamea  Barry j  his  agent ;  and 
commissions  were  awarded  the  parties  to  take  deposi- 
tions; and,  at  rules  held  in  February^  1804,  the  cause 
was  set  for  hearing,  on  the  motion  of  Hadfield  by  coun* 
seL  ^^  And  at  a  superior  court  of  chancery  held  at  the 
capitol,  March  7,  1804,  this  cause,  on  appeal  from  a  de- 
cree of  the  county  coMvt  of  Fairfax^  was  heard  last  term, 
on  the  transcript  of  the  record  of  the  county  court,  and 
on  master  commissioner  Ke:t/i*9  report,  in  pursuance  of 
this  court^s  order,  with  the  objections  stated,  and  docu- 
ments and  exhibits  mentioned  therein,  &c«  '  On  consider- 
ation whereof,  the  coprt  pronounced  the  decree  of  the 
county  court  to  be  correct^  and  affirmed  the  same,  with 
costs  against  the  appellant/' 

I  conceive  it  to  be  an  undeniable  principle,  that  when- 
ever a  cause  is  brought  before  a  superior  court  by  an 
appeal,  that  court  is  to  proceed  to  consider  the  cause  as 
the  record  of  the  court  (whose  judgment  or  decree  'is 
sought  to  be  reversed)  presents  the  same  for  considera- . 
tion;  and  to  affirm  or  reverse  the  same  accordingly, 
previous  to  any  steps  whatsoever  to  be  taken  in  the  ap- 
pellate court,  as  if  the  suit  had  been  originally  commen- 
ced therein.  That  the  chancellor,  after  reversing  the  de- 
cree of  an  inferior  court,  has  a  right  to  retain  the  cause, 
and  thereafter  proceed  therein  as  if  it  were  an  original 
suit,  is  unquestionable  from  the  author!^  of  this  court  in 
(a)  2  jvasli.  Ambler  v.  Wyld.{a)  But  it  would  lead  to  the  most  mis- 
chievous consequences,  if  an  appellate  court  at  common 
law,  or  in  chancery,  antecedent  to  pronouncing  a  judg- 
ment or  decree  of  affirmance,  in  cases  of  appeal,  were  to 
admit  proceedings  to  be  had,  which  might  cure  the  er- 
rors of  the  inferior  court,  committed  at  the  time  of  pro- 
nouncing the  original  decree.  In  the  present  case,  ac- 
cording to  my  view  of  it,  the  proceedings  and  decree  of 
the  county  court  were  palpably  erroneous,  upon  what- 
ever ground  the  same  may  be  examined,  according  to 
the  record  in  that  court.    The  party  grieved  by  that  de- 
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taret  was  coin|iened  to  give  security  in  ISfiOO  dollars  be- 
fore he  cmld  obtain  his  petition  of  appeal  to  be  allowed. 
His  security  probably  consulted  counsel  whether  he  could 
be  brought  in  danger  of  losing  so  large  a  sum,  by  the  affirm- 
ance of  the  decree,  upon  the  proceedings  had  in  the  county 
court*  He  might  have  been  advised  (and  well  advised) 
that  there  could  be  no  danger  that  the  decree  would  be 
affirmed.  What,  then,  is  his  situation,  if  other  evidence 
and  other  proceedings  be  bad  in  the  appellate  court,  to 
cure  the  errors  below,  and  furnish  a  ground  for  an  affirm- 
ance ?  The  case  speaks  too  plainly  for  itself  to  require 
any  further  comment.  I  have  therefore  no  doubt,  upon 
this  point,  that  the  chancellor's  decree,  affirming  the  de- 
cree of  the  couaCy  court,  is  erroneous,  and  ought  to  be 
so  far  reversed.  * 

We  are  now  to  consider  the  cause  upon  the  merits,  so 
far  as  the  evidence  before  us  will  permit  us  to  decide 
upon  them. 

Samtiel  Montgomery  Brown^  one  of  the  original  com- 
plainants in  this  suit,  a  partner  in  a  mercantile  house,  with 
the  other  complainant,  (now  survivor,)  Robert  Brown 
yameson^  and,  with  that  partner,  a  part  owner  of  the 
ship  Favourite  J  an  American  ship,  and  master  of  the 
ship,  and  agent  for  the  owners  of  the  ship  generally,  en- 
tered into  a  charter-party  for  the  ship,  in  England^  with 
the,  defendant  Hadfieldy  in  behalf  of  two  French  gentle- 
men, to  proceed  from  England  to  Philadelphia^  to  take 
in  a  cargo  of  flour  on  account  of  Hadfield;  from  thence 
to  Port»au^Prince  to  take  in  a  cargo  of  sugar,  and  from 
thence  to  proceed  to  Falmouth^  where  she  is  to  be  sub- 
ject to  the  order  of  Hadfield^  and  proceed  to  a  market, 
provided  it  be  without  the  straits  and  the  Baltic^  and  to 
a  port  where  there  is  a  sufficiency  of  water  for  the  ship 
to  lay  in  safety ;  with  the  usual  covenants  as  to  seawor- 
thiness, &c. :  and,  in  consideration  of  the  aforesaid 
agreement,  **on  the  part  of  Samuel  Montgomery  Brown, 
in  behalf  of  the  owners,  Hadjield^  in  behalf  of  the  other 
parties,  covenanted  to  deliver  the  cargoes  alongside  the 
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MxncH,  ship,"  and  ^^to  pay  or  omis^  to  be  paid  to  the  order  of 
^^  Samuel  M.  Br^vm^  in  behalf  of  die  owners^  montUy,  if 
Hidfieki  required,  and  for  every  month  daring  the  time  the  ship 
Jameson,  shall  bc  employed  in  the  prosecution  of  the  voyage 
therein  before  mentioned,  and  until  she  is  finally  dis- 
charged at  the  port  of  discharge,  freight  fit  a  cerCaiD 
rate :  and  that,  although  the  ship  may  be  detained  by 
embargo,  or  restraint  of  princes  or  states,  the  freight 
shall  be  paid,  as  if  no  sinth  detention  had  happened* 
And  the  parties  bind  themselves  to  the  performance  of 
the  preceding  covenants,  their  executors,  administrators 
and  assigns ;"  ^  that  is  to  say,  tlie  said«Samt<^  M.  Brram^ 
in  behalf  of  the  owners  of  the  ship  «nd  her  apparel,  to 
the  affreighter ;  and  Joseph  Hadfieldy  «a  behalf  of  the  « 
French  gentlemen,  and^he  respective  cargoes,  to  the 
owners."  The  ship  proceeded  to  Fhilade^kia;  and  from 
thence,  with  a  cargo  of  flour,  to  Port'cm- Prince.  An  in- 
surance having  been  ordered  by  the  owners,  Hadfield^  on 
the  2d  of  August^  1793,  writes  S.  M.  Brown  thus:  "  I 
have  insured  the  Favourtte^^  and  cargo,  to  all  porta  and 
places  for  one  year,  at  15  guineas  )^r  ctnU  therefore 
make  yourself  easy^'* 

In  a  succeeding  letter  to  S.  M.  Broxvn^  October  2, 
179i3,  he  says,  "  I  trust  you  will  have  sent  the  proceeds 
of  the  Favourite's  adventure  to  NeW'Tork  or  Baltimore^ 
or  perhaps  to  Europe;  in  any  case  rather  than  to  the 
house  of  Clough  &f  Cip.'\  From  this  letter  it  would  ap- 
pear that  the  proceeds  of  the  flour  were  not  to  be  ap- 
plied to  the  purchase  of  the  sugars,  which  were  to  con- 
stitute the  return  cargo  of  the  Favourite  from  Port-ai^ 
Prince  to  Falmouth. 

Several  other  extracts  of  letters  from  Hadficld  to  S. 
iL  Brown^  in  the  record  of  the  county  court  mentioned 
gs  exhibits  annexed  to  the  bill,  show  an  unlimited  confi- 
dence to  have  been  placed  by  Hadfield  in  Brown.  In  a 
letter,  annexed  to  commissioner  Keith^s  report,  March 
11,  1793,  he  says,  **  I  wish  you  would  buy  Mr.  Watson^s 
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share,  and  hold  it  for  my  account,  by  which  you  will     ^'g?5"» 
have  Ae  disposal  ©f  the  ship  Fapourite  entirely."     And       —1 
Ac  remaining  letters  annexed  to  that  report,  (none  of    ^■'J^****^ 
which  are  later  thaft  the  5^  of  Ocfpier^  1 793,)  express     J*""*^- 
iht  same  semiments  of  nnliaEiited  confidence  in  Broxvn. 
An  extract  of  a  letter  dated  Ldndon^  No^mbtr  15,  1793, 
in  which  Hadfie/ii  taentions  that  he  had  heard  of  Brown* a 
arrival  at  Port-au-Ptinc^^  **  and  of  his  unfortunate  pros- 
)>ects,*'  with  a  trust  in  hts  friendship  and  exertions,  ap- 
pears to  conclude  the  correspondence  between  them. 

The  bin  which  was  filed  in  the  county  court,  and  to 
which  no  subsequent  amendment  was  made,  charges,  as 
the  ground  of  the  complainants^  demand  against  Had- 
fields  ^  that  he  stands  justly  indebted  to  them  in  the  sunfi 
of  860/.  12«.  \d*  sterling,  as  will  appear  by  the  accounts 
thereto  annexed,'^  (accounts  m^  rendered  to  them  by 
Hadfieldy  but  stated  by  ijjbemselves  against  him,  and, 
Aerefore,  requiring  proof  in  support  of  every  article,) 
**  and  also  by  the  charter-party,  and  letters  above  noticed, 
which  are  particularly  referred  to,  and  prayed  to  be 
made  apart  of  the  bill/'  By  what  evidence  the  items  of 
freight,  amounting  to  3,843/.  Is.  Id.  and  insurance,  to 
2^300/.  sterling,  were  proved,  or  established  before  the 
county  court,  nowhere  appears  from  the  record*  The 
deposition  of  yosiah  Watson,  taken  before  the  commis* 
aioner,  states  that,  to  the  best  of  his  recollection,  the  ship 
was  directed  to  be  insured  at  2,900/.  sterling:  and 
yiunes  Lawrascn  swears  that  he  knew  the  ship,  and  that 
he  considers  her  to  have  been  worth  3,000/.  Virginia 
currency.  Watson  likewise  deposes,  that  the  Favourite 
did  proceed  upon  her  voyage,  pursuant  to  the  charter- 
party,  and  arrived  at  PorUaU' Prince^  where  she  was 
seized  by  the  government  and  eondemnedf  about  the  17th 
of  yWy,  1794;  that  he  was  a  part  owner  of  the  ship, 
aad,  in  the  settlentent  of  accounts  between  himself  and 
Hadficidy  **  with  his  agent  in  this  country,  his  part  of  the 
freight  from  London  to  Port^mt- Prince  was  never  con- 
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March,     trovertcd,  but  was  agreed  to  be  allowed  ;'*  that  Benja' 

«_      mm  Moody  was  captain  of  the  Favourite  at  Port-aU" 

Hadfieid     Prificei  and,  he  believes,  that  he  went  out  as  such  from 

JtmeaoD.     Philadelphia.     A  certificate  from  an  insurance  broker  at 

Baltimore^  states,  that  policies  to  the  amount  of  2,8 12^ 

10s.  Maryland  currency,  made  on  the  ship  Favourite  for 

six  months,  and  another  for  937/.  iOs,  like  money,  for 

the  like  period,  from  June  21,  .17^3,  had  been  cancelled, 

on  satisfactory  proof  that  an  insurance  had  been  effected 

in  England. 

If  the  chancellor,  disregarding  the  answer  of  Hadfield^ 
which  I  shall  notice  hereafter,  proceeded  to  pronounce 
his  decree  from  the  evidence  arising  out  of  these  depo* 
sitions,  which  must  be  regarded  as  the  basis  of  the  com- 
missioner's  report,  predicated  upon  the  liability  of  Had- 
Jieldj  both  for  freight,  pro  rata^  and  insurance,  I  think 
the  evidence  insufficient ;  b^ause  the  Favourite  being 
an  American  ship,  and  in  the  port  of  a  friend  and  (at 
that  time)  an  ally  of  the  government,  under  wKose  au- 
thority it  is  stated  that  she  was  seized  and  condemned^ 
the  presumption  was,  that  she  was  lawfully  seized  and 
lawfully  condemned.  At  Least  no  presumption  to  the 
contrary  could  be  admitted  under  such  circumstances* 
The  chancellor,  therefore,  ought  to  have  suspended  pro- 
nouncing any  decree  until  further* proof,  as  to  this  point* 
It  mattered  not  whether  Brown^  or  Moody ^  or  any  other 
person,  was  master  of  the  ship  at  the  time  of  the  seizure 
and  condemnation.  If  the  master  be  not  a  part  owner 
of  the  ship,  he  is  the  confidential  servant  and  agent  of 
the  owners  at  large ;  if  a  part  owner,  he  is  so  of  his  co- 

(o)  MbQUon  partners/^)     There  is  no  case  in  law,  in  which  the  max- 
SfuppiHg,  83.  r  .  .  ,.      ,     t  .         t  , 

{mar^,)  im  respondeat  superior  more  generally  holds,  than  be- 
tween the  freighters  and  the  owners  of  ships,  in  respect  to 
the  conduct  of  the  master.  For  if  any  injury  or  loss  hap- 
pen to  the  ship  or  cargo,  by  reason  of  his  negligence,  or 
misconduct,  the  merchant  may  elect  to  sue  him,  or  the 
\mar^,)   ^   '  owners,  to  make  good  the  damages«(^)     If  the  naked 
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fiu:t  of  a  seizure  and  condemaatton  of  a  ship,  by  the 
government,  in  the  port  of  a  friend  and  ally,  could  fur* 
Aish  any  g^und  for  a  presumption,  it  was  a  presumption 
unfavourable  to  the  master  and  his  employers.  And  if 
Br^wn  be  presumed  to  have  been  the  cause  of  the 
seizure,  as  the  agent  of  Hadfield^  his  delinquency  must 
have  been  at  least  equal  in  his  character  of  part  owner 
of  the  ship.  And  it  would  be  a  new  doctrine  to  me  for 
a  court  of  equity  to  establish,  that  he  who  hath  occasion* 
ed  a  loss,  both  to  another  and  himself,  shall  be  recom* 
pensed  by  the  other,  for  the  loss  to  himself,  occiasioned 
by  hb  own  default  or  misconduct*^ 

But  if  the  case  be  considered  as  standing  in  any  way 
connected  with  HadfieUPs  answer ;  (which,  I  have  al- 
ready noticed,  was  filed  at  the  rules,  in  the  superior 
court  of  chancery,  without  any  exception  taken  thereto, 
and  seplied  to  generally ;  which  put  the  matter  con- 
tained in  the  answer  in  issue  between  the  parties ;  com- 
missions to  take  depositions  being  at  the  same  time 
awarded,  though  none  were  taken;)  the  matter  con- 
tained in  the  answer,  if  true,  amounted,  in  my  apprehen- 
sion, to  a.fuU  and  complete  defence;  for  it  charges  the 
Ios5  of  the  ship,  and  of  the  defendant's  property  on  board 
the  same,  to  the  misconduct  of  Samuel  M.  Brown^  one 
of  the  complainants  in  the  bill,  and  one  of  the  part 
owners  of  the  ship,  then  upon  the  spot.  The  docu- 
ments annexed  to  the  answer,  if  they  did  not  amount  to 
full  and  complete  proof  of  the  matters  therein  alleged, 
for  want-of  due  solemnities  in  the  authentication  thereof, 
at  least  furnished  strong  presumption  in  favour  of  the 
verity  of  the  answer.  The  deposition  ofjosiah  WaUon^ 
the  complainants'  own  witness,  went  to  corroborate  this 
presumption  ;  and  the  silence  of  Samuel  M.  Bt  own^  to 
whose  fraud  and  misconduct  the  loss  of  the  ship,  and 
cargo,  are  positively  and  expressly  imputed,  gives  to 
ibese  presumptions  a  strength  little  short  of  what  it 
IQU  II.  * 
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^fsitr*  '  ^^^"^^^  ^  **^  ^^^  proof.     If^  under  this  view  of  the 

-^—       proceedings  in  the  cause,  and  the  evidence  and  presump- 

y.         tions)  authorized  by   these  circumstances,  united,  the 

*"'"°^     cause  was  ripe  for  a  decree,  I  should  draw  a  conclusion 

very  different  from  that  of  the  chancellor,  in  his  decree. 

Robert  B.  yamesotty  and  Samuel  M.  Brown^  the  original 

complainants  in  this  suit,  were  general  partners  in  trade, 

a  consequence  of  which  is,  that  they  are  to  take  share  in 

the  profits,  and  bear  a  proportion  of  the  loss,  sustained 

by  them  in  the  course  of  their  partnership  dealings. 

"Where  an  individual  deals   with  partners  in  trade,  he 

goes  upon  the  credit  of 'the  whole,  considering  the  aict  of 

one,  in  a  joint  concern,  as  the  act  of  the  wole  copartner* 

ship  firm,  throughout  the  ordinary   course   of  general 

(o)  Wat99nm  trade.(a)     And  the  law  is  positive  with  respect  even  to 

JPort/i.  45. 69.  ^  ^  ,         ,.  ,     ,  .    ., 

0^.  secret  partners,  thi|^  when  discovered,  they  shall  be  lia- 

^  ^%H^  Ti  ^^^  ^^  ^^^  whole  extent.(*)     If  one  partner  be  guilty  of 
looo,  loot,     trading  on  the  joint  account  in  contraband  goods,  or  in 
any  manner  prohibited  by  law,  the  rest  of  jrtie  partners 
must  be  considered,  more  or   less,   implicated  in  the 
15?  ?r  *i?'  transactioii.{c)     And  a  secret  partner,  (though  a  clergy- 
454.  Bigg9'w,  man,  who  is  prohibited  from  trading,  by  act  of  parlia- 
fTuuon,  174,  ment,  tinder  a  penalty,)  has  been  held  liable  to  become  a 
(<f)ijttk  108  l^^i^J^r^P^  i^  respect  to  the  partnership  concern.(</)    And 
^^^'  c^^ '  where  there  are  joint  partners  in  any  trade  or  business, 
(the  books  are  kept  in  the  name  of  the  whole,   and  the 
stock  being  joint,)  it  is  understood  by  merchants,  that, 
in  every  occurrence  between  the  partnership   and  third 
persons,  the  company  is  considered  as  a  singte  person  j 
therefore  the  mode  of  traffic  must  in  all  respects  be  con- 
sidered the  same  between  partners  and  third  persons,  as 
W  'Trtfton,    ^itij  an  individual   merchant  and  the  world.(r)      The 
complainants,  /?•  B.  Jameson  and  S.  M.  Bfoxvn^  in  re- 
spect to  their  joint  share  in  this  ship,  are  to  be  consi- 
dered as  one  and  the  same  person,  and,  therefore,  what- 
ever act,  lawful,  or  unlawful,  hath  been  done  by  S.  M^ 
Brown  J  in  respect  to  the  ship,  is  to  be  considered  as  if  he 
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mtTt  the  iole  owner  of  the  ihare  held  by  Jameson  and     ^'fgff "' 
hinself  in  partnership.     And  if,  by  his  fraud  or  miscon-       — — 
duct,  or  that  of  the  master,  who  was  subject  to  and  must     "•**^^*^ 
be  presumed  to  have  acted  under  his  immediate  orders,     J»n»*«on- 
as  beings  present,  and  superintending  the  business  of  the 
ship,  at  Port'cu* Prince^  the  ship  with  her  cargo  became 
forfeited  and  lost,  under  the  hiws  of  the  country  where 
she  dien  was ;  the  partnership  of  Jameson  and  Bmvn 
became  e<)ually    liable  to   Hadfitld^  for  the  loss  of  the 
cargo  on  board,  as  Brown  himself,  if  sole  owner  of  their 
part,  could  have  been.     And,  upon  the  same  principle, 
both  freighters  and  underwriters   would  be  discharged 
from  all  obligation  to  pay  the  freight  that  might  otherwise 
have  accrued,  upon  the  completipn  of  the  voyage,  and  the 
insurance  which  would  have  been  demandable  if  the  ship 
had  been  lost  by  any  of  the  risks  contemplated  in  the 
policy.     On  the  other  hand.  Brown  is  not  only  answera- 
ble to  his  partner  Jameson^  but  to  the  other  part  owners 
of  the  ship,  both  for  the  freight  aiid  insurance,  thus  lost 
by  his  fraud  and  misconduct,  if  such  be  the  fact«(a)  And  (a)  Wat$9H^ 
this  upon  the  general  principle  in  law,'that,  if  one  tenant  *^*' 
in    common  of  a  personal  chattel  destroy  the  common 
property,  he  is  liable  to  be  sued  by  his  companion  for 
the  loss.(^)     Thus,  where  one  part  owner  of  a  ship  had  (*)  C9.  Utu 
forcibly  taken  it  out  of  the  possession  of  another,  secret-  . 
ed  it,  and  changed  its  name ;  and  the  ship  afterwards 
came  into  possession  of  a  third  person,  who  sent  it  to 
Antigua^  where  it  was  sunk  and  lost,  the  chief  justice, 
Lord  King,  left  it  to  the  jury  to  say,  under  all  the  cir- 
cumstances of  the  case,  whether  this  was  not  a  destruc- 
tion of  the  ship,  by  means  of  the  defendant ;  and  they 
finding  it  to  be  so,  the  plaintiff  recovered ;  and  the  court 
of  common  pleas,  afterwards,  approved  of  the   direc- 
tion.(c)     But,  if  the  loss  of  the  ship  were  in  fact  owing  (c)  Watwi, 
to  the  misconduct  of  Moody  alone,  (the  master  spoken  of    * 
by  Wateon^)  the  only  difference  would  be,  that,   unless 
•uch  misconduct  should  amount  to  barratry,  he  would  be 
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MA1100;    ttie  person  liable  to  repair  the  owners  their  damages  stm* 

1      tained  in  the  loss  of  freight  ahd  insurance  by  his   mis^ 

Hadfieid     conduct.(a)     On  these  grounds,  I  differ  from  the  hypo* 

J&ineioii.     thetical  reasoning  of  the, chancellor  in  his  decree,  where- 

105.  '^m!\  in  he  says,  **  That  if  £rown  were  responsible  for  the  loss 

p'arkw^Au.  ^  *«  ^hip,  and  the  product  of  its  cargo,  he  was  privaidf/ 

^  responsible,  so  diat  the  surviring  partner  was  not  bound 

to  male  reparation,  unless  be  appear  to  be  a  debtor  to 

Broxvn  \ipon  a  settlement  of  their  private  accounts.^' 

Neither  can  I  assent  to  his  proposition,  that,  from  the 
length  of  time  without  any  tidings  of  the  ship,  legally 
attested,  the  presumption  is  sufficient  evidence  of  the  loss. 
There  was  not  the  smallest  particle  of  foundation  for 
presumption  in  this  case.  The  complainant,  Broxvn^  was 
himself  with  the  ship  when  she  was  lost.  If  he  were  not 
the  cause  of  that  loss,  as  the  defendant  alleges,  why  did 
he  not  produce  such  proof  of  the  loss  (as  undoubtedly 
Was  in  his  power)  as  might  remove  all  doubts  and  con** 
jectures  on  the  subject  i  Without  proof  of  the  loss  he 
could  not  be  entitled  to.  recover  the  insurance ;  and 
without  proof  that  the  loss  was  occasioned  by  some 
event  insured  against,  and  within  the  scope  of  the  policy, 
his  right  to  recover  would  be  precisely  the  same  as  with- 
out proof  of  the  actual  loss*  Presumption  of  lossis  only 
admitted  on  the  ground  of  shipwreck,  or  other  danger 
of  seas ;  but  never  where  the  last  tidings  of  the  ship 
(b)  a  Marth.  Ifomt  to  a  more  immediate  cause  of  loss.; 6)  Equally 
unbound,  in  my  opinion,  is  that  part  of  the  decree,  which 
' .  pronounces  that  freight  was  due  when  the  ship  arrived 
lit  Port-au-Prince^  if  thereby  the  chancellor  meant  (as 
he  at)pears  to  have  done)  that,  being  payable  monthly,  if 
required,  it  could  not  be  refused,  if  the  voyage  were  af- 
terwards defeated ;  or  reclaimed,  if  paid  monthly,  ac- 
cording to  stipulation..  From  the  best  consideration  I 
have  been  able  to  give  to  the  charter-party,  it  appears  to 
me  to  be  for  one  entire  voyage :  the  proceeds  of  the 
Cargo  of  flour,  taken  ia  at  Phikuklflwiy  were  invested  ia 
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mAkc  ftt  Bfrt'^au- Prince:  what  benefit  could  accrue^  to     ^j^"^"* 
die  owner  of  the  cargo^^by  die  delivery  of  the  flour  at 
P9rt^am^Prince^  if  the  proceeds  thereof  should  be  lost  be- 
fore the  ship  arrived  at  her  final  port  of  discharge  ?  None    -'•*"***• 
.whatever.     The  profits,  both  of  the  shipowners  and  the 
ewners  of  the  cargo,  were  to  depend  upon  the  safe  ar- 
rival of  the  ship  at  her  port  of  discharge*    And,  although 
the  freighter  should  have  advanced  that  whole  freight, 
for  a  year,  or  more,  before  the  ship  sailed  from  England^ 
yet,  if  she  were  lost,  I  am  of  opinion  Aat,  upon  this 
eharter-pflrty,  it  might  be  recovered  back.     Had  I  any 
donbt  of  thia,  upon  principle,  (which  I  have  not,)  the  de- 
ciaionof  Lord  £ll£hbobooob,  in  iUbjAtte r  v.  BuUerJ^d)  W  i  Camph 
would  remove  ^i)  ^6)  A^^otu 

With  respect  to  the  ifuurance;  the  law  appears  to  be  ^  Ifo,  * 
acttled  that  in  all  cases  of  actual  fraud,  on  the  part  of  the  C»»>^<^')  ^  '*• 
assured,  or  his  agent,  the  underwriter  is  not  only  not 
liable,  but  may  retain  the  premium  he  has  received  ;(t*)  (c)  Park  «■ 
Bor  can  the  insured  recover  any  loss,  which  is  not  a  di- 
rect and  immediate  consequence  of    the  peril  insured 
against  i(d)  and,  therefore,  although   an  underwriter  is  (^0  iW^-  % 
Uabk  for  all  damage  arising  to  the  owner  of  the  ship,  or 
goods,  £rom  the  restraint  or  detention  of  princes,  &c. 
(which  are  ordinarily  acts  of  power  or  force,)  yet  that 
rule  shall  not  be  extended  to  cases,  where  the  insured 
shall  navigate  against  the  laws  of  the  country,  in  the 
ports  of  which  he  may  chance  to  be  detained,  or  to  cases 
where  there  shall  be  a  seizure  for  non-payment  of  cus- 
toms.(^)     Neither  is  the  loss  (according  to  the  defence  (e)  s  Verm. 
^t  up  by  the  answer)  attributable  to  the  barratry  of  the  bo.' 
master.     For  though  barratry  may  be  committed  by  the 
master  of  a  ship  smuggling  on  his  own  account,  with- 
out the  privity  of  the  owners ;(/)  yet  it  appears,  that  if  ^/^f^^^^J: 
the  act  of  the  master  be  done  with  a  view  to  the  benefit  ^^  «i>«*  -P'?*- - 
of  his  owners,  or  with  their  pnvity  or  consent,  and  not 
to  advance  his  own  prtvate  interest,  it  is  not  harrutry ; 
a»df  therefore,  not  within  the  terms  of  the  policy,  upon 
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March,    that  ground  ;(a)  and,  according  to  the  words  6f  Lord 

1       Mansfield,  in  the  case  of  Vallejo  v.  Whetler^ip)  nothing 

Hadfieid     jg  ^^  ^^^^  ^  ^y^^^^  jf  ^^  owncr  of  a  ship  inture,  and 

Jametoo.     bring  an  action  on  the  policy,  he  can  never  set  up,  as  a 

S4.    cZop.    crime,  a  thing  done  hy  his  own  direction  and  consent* 

1173.  fawr**  '^^^  skmc  doctrine  was  recognised,  and  repeated,  by  the 

(b)  Co-wp.     same  judge,  in  Nutt  v.  Bourdieu^(c)  who  said,  "  Barratry 

(c)  t  T.  i?. '^  something  contrary  to  die  duty  of  the  master  and 
*^'  mariners,  the  very  terms  of  which  imply  that  it  must  be 

in  the  relation  in  which  they  stand  to  the  owners  of  the 
ship.  An  owner  of  a  ship  cannot  cbmmit  iarf^itry.  He 
may  make  himself  liable  by  his  fraudulent  conduct  to  the 
owners  of  the  goods,  but  not  as  for  barratry*  And  be- 
sides, barratry  cannot  be  committed  against  ^  owner 
with  his  consent ;  for  though  the  owner  may  become 
liable  for  a  civil  loss,  by  the  misbehaviour  of  the  captain^ 
if  he  consents,  yet  that  is  not  barratry*  Barratry  must 
partake  of  something  criminal^  and  must  be  committed 
against  the  owner,  by  the  master,  or  mariners."  And  it 
seems  also  clear,  that  if  the  owner  be  also  the  master  of 
the  ship,  any  act  which,  in  another  master  would  be  con- 
strued barratry^  cannot  be  so  in  him  ;  because  such  doc* 
trine  would  militate  against  an  acknowledged  rule  in 
criminal  law,  that  no  man  shall  be  allowed  to  derive  a 
benefit  from  his  own  crime,  which  he  would  do,  were  he 
to  recover  against  the  insurer  for  a  loss  occasioned  by 

(«n  Park,  94.  his  own  act.(^) 

The  evidence  of  the  seizure  and  condemnation  of  the 
ship,  for  a  fraud  on  the  revenue  laws  of  St.  Domingo^  as 
annexed  to  the  answer  of  the  defendant,  remains  to  be 
considered. 

(O  3  Call,  In  the  case  oi  Toung  v.  Gregory f{e)  in  which  the  dis- 
trict court  reversed  the  judgment  of  the  county  court, 
because  the  latter  admitted  letters  and  depositions  to  go 
in  evidence  to  the  jury  to  prove  that  an  attachment  had 
been  levied  on  the  plaintiflF^s  property  in  a  foreign  coun- 
try ;  and  because  the  attachment  in  the  proceedings  men- 
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tkmed,  or  an  authenticated  copy  thereof,  was  the  best    Mauch, 

eridaiioe,  and  ought  to  have  been  produced ;  three  of    • 1 

die  judges  of  this  court  concurred  in  the  opinion  that     "«^«''* 
tk  evidence  was  admissiUe,  as  it  related  to  proceedings    •^araeson. 
m  a  foreign  country,  which  oftentimes  can  be  proved  in 
no  other  way  than  by  deposittons,  and  testimony  dehors 
die  proceedings  i  of  whtcb  it  is  not  always  in  tl^  power 
irf*  the  party  to  procure  copies.     The  actual  aituation  of 
tibe  island  of  Su  Domingo,,  during  the  last  sixteen  or 
seventeen  jrears,  is  too  generally  known,  to  create  much 
doubt  of  the  applicabilt^  of  the  reasons,  just  mentioned, 
to  th^  proceedings  in  that  country.     The  history  pro- 
duced by  Mr.  Whrt  cannot  be  doubted  ;(o)  and  the  cvi-  (a)Eih0ards'» 
dence  arising  from  the  certificate  of  attestation  by  Sir  w^Umii^ 
Adam,  WiUktmsony  governor  and  commander  in  chief  of 
the   British  possessions  in  Hisp€miolay  shows  that  the 
possession  of  the  place,  and  the  government  thereof,  had 
passed  from  the  dominion  of  France  to  that  of  England^ 
in  the  short  period  of  eighteen  months  from  the  time  of 
the  alleged  seizure  and  condemnation  of  the  Favourite^ 
at  that  place.    The   certificate  is  probably  in  the  usual 
form  adopted  by  the  British  goveroor,  at  that  period ; 
and  it  would  be  too  much  to  say,  it  is  not  duly  authen- 
ticated, or  worthy   of  credit,,  because,  under  such  cir- 
cumstances, it  is  certified  only  under  the  governor's  seal 
at  arms,  instead  of  a  colonial,  or  public  seal.     The  revo- 
lutionary history  of  our  own  country  shows,  that,  at  a 
particular  period,  commissions  of  every  kind,  though 
by  the  constitution  required  to  be  made  with  the  seal  of 
the  commonwealth  annexed,  were,  of  necessity,  autho- 
rized to  be  granted,  and  declared  efficacious  aud  valid  to 
all  intents  and  purposes,  without  that  symbol  of  the  pub- 
lic authority. (i;     I  think,  therefore,  the  certificate  suffi-  (A)  Xaw  ^f 
ciently  authentic,     flroww,  being  on  the  spot  when   the  J^'^''^;76,  ^" 
seizure  and  condemnation  took  place,  might,  if  so  dis-  y^rt-.^pTia^^ 
posed,  have  obtained,  I  presume,  a  copy  of  the  proceed- 
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March,     ings,  authenticated  according  to  Ae  ordinary  fomraof 

1       the  French  colonies;     He  having  neglected  to  do  so ;  or 

HadfieM  j,qj  choosing  to  producc  it,  if  he  had  one,  I  "diink  Ac 
iamesoiu  court  well  warranted  in  considering  this  as  the  best  evi- 
dence to  be  had  in  the  cause. 

The  first  document,  in  point  of  time,  relative  to  the 
seizure  of  the  ship,  is  contained  in  the  copy  of  a  letter 
addressed  by  S.  M.  Brown^  calling  himself  owner  of  the 
ship,  to  the  civil  ordonnateur  of  <S^^  Domingo^  (an  officer 
whose  particular  functions  I  am  unacquainted  with,) 
dated  December  30,  1783;  in  which  he  endeavours  to 
exculpate  himself  from  any  intention  to  commit  a  fraud. 
The  condemnation  of  the  ship  does  not  appear  to  fiave 
taken  place  until  the  KWi  of  Januttry  following*  Of  the 
ordinary  course  of  proceedings  in  such  cases,  we  have 
no  information,  and  cannot  possibly  form  either  a  judg* 
ment,  or  conjecture. 

The  sentence  of  confiscation  and  condemnation  was 
pronounced  by  commissioners,  calling  themselves  *^  The 
intermediary  commission,  exercising,  provisionally,  all 
the  functions  appertaining  to  colonial  assemblies,''  (of 
whose  functions  we  have  no  information,)  ^^  being  more- 
over  the  only  administrative  body  of  the  colony,  in  vir- 
tue of  leffol  powers  granted  to  them  by  the  delegates  of 
the  republic,  having  consequently  the  right  of  investiga'^ 
ting  frauds  or  infractions  of  law  of  any  sort,  and  esteem- 
ing it  their  first  duty  to  administer  impartial  justice, 
without  respect  of  persons;''  it  proceeds  to' state  the  al- 
legations of  fraud,  •the  evidence,  and  the  penalty  pre- 
scribed by  law  ;  and  concludes  with  declaring  the  confis- 
cation of  the  ship,  together  with  all  the  merchandise  on 
board;  condemns  the  captain  to  the  fine  provided  by  a 
certain  arrSt;  and  directs  the  immediate  execution  of 
that  sentence. 

Were  there  nothing  more  in  the  record,  it  would  be 
difficult  to  refuse  to  this  intermediary  commission,  as  it 
styles  itself,  the  character  of  a  judicial  tribunal ;  or  to 
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disapprove  of  the  sentence  pronounced,  upon  the    cvi-     Maikjh, 
dence  therein  stated.     And  yet,  on  the  very  same  day       1 


that  this  sentence  was  ratified,  after  being  read  over  and 
signed  on  the  succeeding  day  to  that  on  which  it  was 
first  pronounced,  we  find  the  commission,  after  due  de- 
liberation, resolve  to  address  a  letter  immediately  to  the 
civil  commissary  of  the  i^'r^nc/r  republic,  in  which,  speak- 
ing of  their  body,  they  say,  *'  The  commission,  not  heing 
a  ju£ctary  tribunal^  where  parties  may  plead  their 
causes  ^ro  and  con,  but  an  administrative  tribunal,  which 
pronounces  on  the  representation  of  the  ordonnateur^  and 
a  review  of  the  documents,  expect  your  orders,  direct- 
ing them  how  to  act  in  this  occurrence,''  &c«  After  this, 
I  find  myself  utterly  at  a  loss  in  what  light  to  consider 
this  tribunal,  and  ~  its  proceedings.  The  reply  of  the 
civil  commissioner  leaves  no  room  for  any  favourable 
construction  either  of  the  power  and  functions  of  the  in- 
termediary commission,  or  of  its  course  of  proceeding, 
as  the  means  of  administering  impartial  justice. 

How,  then,  are  this  court  to  decide  upon  the  question, 
as  between  the  owners  of  the  ship,  and  the  afireighters, 
who  are  involved  in  the  same  common  loss,  and,  appa- 
rently, upon  the  same  common  ground ;  or,  as  between 
the  assured  and  the  underwriters.^  lean  only  answer, 
that  both  were  questions  properly  cognisable  in  a  court 
of  law,  and  not  in  a  court  of  equity*  The  liability  of 
the  freighters,  to  recover  freight  pro  rata  itineris^  or  of 
the  shipowners,  to  compensate  them  in  damages  for  the 
loss  of  the  cargo,  through  the  fraud  or  misconduct  of  a 
part  owner,  or  of  the  master,  were  questions  exclusively 
proper  for  a  court  of  law ;  as  was  the  liability  of  the 
underwriters  tq^my,  or  not  to  pay,  the  insurance;  and 
retain,  or  demand,  the  premium ;  according  to  circum- 
stances. Why  did  the  owners  of  the  ship  withdraw 
their  insurance  made  in  Baltimore^  and  direct  an  insu- 
rance to  be  made  in  England?  Certainly  for  some  cogcQt 
woit.  II.   .  10 
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reasons.  Were  they  not  bound,  acccM*ding  to  the  |mn« 
ciples  of  universal  law,  to  follow  the  person  of  the  de- 
fendanty  if  still  residing  where  the  contract  was  made  I 
Why  did  they  not  I  Perhaps,  because,  according  to  the 
laws  of  the  country,  where  both  the  charter-party  and 
the  insurance  were  made,  there  was  something  in  the 
one  or  the  other,  which  avoided  the  contract  from  the 
beginning.  Be  that  as  it  may,  I  think  the  plaintift 
were  bound  to  establish  their  right,  both  to  the  freight 
and  the  insurance,  before  they  could  be  entitled  to  a  de« 

.  cree  for  either,  in  a  court  of  equity  here.  Let  it  be  re- 
membered that,  if  Hadfield  actually  caused  an  insuraace 
to  be  made,  (as  he  alleges  in  his  letter  of  the  2d  August^ 
1793,)  he  could  not  be  made  liable  to  the  owners  of  the 
ship  for  it,  until  a  recovery  against  the  underwriters ; 
and  in  an  action  against  them,  the  owners  would  never 
have  recovered,  if  the  ship  was  lost  by  their  own  mis- 
conduct, or  that  of  their  agent.  This  was  a  question 
purely  legal.    If  they  seek  to  charge  Uadfield^  as  an  un- 

•.  derwriter,  for  having,  in  fact,  neglected  to  make  an  in- 
surance, notwithstanding  his  assertion  to  the  contrary, 
the  question  whether  he  was  guilty  of  such  neglect,  is 
also  purely  legal,  and  the  recompense  for  it  is  wholly  in 
damages;  besides,  in  such  an  action,  Hadfield  would 
be  entitled  to  the  benefit  of  every  defence  which  the  un* 
derwriters,  if  the  suit  had  been  brought  against  them, 
could  have  made.  So  that  his  defence  was  doubly  pro- 
per in  a  court  of  law.  The  law,  which  gives  to  a  party 
a  right  to  attach  the  property  of  another  in  the  hands  of 
his  debtor  in  Ytrginia^  certainly  was  not  meant  to  draw 
the  decision  of  all  litigated  questions,  proper  for  the 
courts  of  law,  in  the  country  where  thii  defendant  re- 
sides, exclusively  to  decide,  to  the  final  and  exclusive 
decision  of  our  couru  of  equity.  This  very  case  fur- 
nishes the  strongest  reason  against  such  a  construction! 
for  the  bill  contains  not  any  proper  allegation,  and  the 
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whole  course  of  proceedings  no  evidence,  sufficient  for 
a  court  of  equity  to  decide  between  the  parties* 
.  My  opinion,  therefore,  is,  that  if  the  cause  had  been 
ripe  for  a  decree  in  the  county  court,  that  court  ought 
only  to  have  retained  it  for  a  year,  or  such  further  pe- 
riod as  nnight  have  been  necessary,  to  give  the  plaintiffs 
an  opportunity  of  prosecuting  their  action  at  law  upon 
the  charter-party,  and  policy  of  insurance,  respectively ; 
and,  in  case  they  should  establish  their  claim,  against 
the  defendant  Hadfield^  to  both,  or  either,  and  it  should 
be  made  appear  that  the  claim  so  established  remained 
unsatisfied,  then  the  court  ought  to  have  pronounced  a 
decree  for  the  amount  of  the  same  ;  to  be  levied  upou 
die  effects  attached  in  the  hands  of  the  other  defendantSi 
or  paid  by  the  security  for  performing  the  decree,  as 
either  course  might  be  adapted  to  the  nature  of  the  case. 
And  I  am  of  opinion,  that  both  decrees  be  reversed  with 
costs ;  and  that  the  cause  ought  now  to  be  remanded  to 
the  superior  court-  of  chancery,  widi  directions  to  reuin 
the  same  for  a  year,  or  such  farther  period  as  may  be 
necessary  for  the  same  course  to  be  now  pursued  by  the 
parties,  if  they  think  proper.  But,  should  this  course 
not  be  approved  of,  I  thiuk  the  court  of  chancery  ought 
to  direct  an  issue  or  issues  to  be  made  up,  with  respect 
to  all  the  material  facts  in  the  cause,  and  direct  a  trial 
thereof  to  be  had  by  a  jury  of  merchants ;  and,  if  such 
jury  shall  be  of  opinion  that  the  plaintiffs  are  entitled  to 
recover  any  damages,  that  they  assess  the  same,  and 
that  the  verdict  be  returned,  &c. ;  or»  (if  the  majority 
of  the  court  are  of  a  different  opinion,)  that  the  plaintiffs' 
bill  be  dismissed  without  prejudice  to  any  future  action 
that  he  may  be  advised  to  bring  upon  the  charter-party  or 
policy  of  insurance.(l)     In  the  view  I  have  taken  of  this 


»5 


Mahoh, 
1811. 

Hadfidd 


(l)«Vi^85y  1809.  Judge  Tucker  subniiUed  the  following  question  to 
Ibe  eoaitf  as  proper  to  be  argued  bj  eoonsel,  and  considered  by  the  court,  in 
the  dtseutakHi  of  this  eaotc :  **  Whether,  in  easet  of  attuchment  against  the 
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March,  caase,  I  have  unavoidably  pretermitted  several  impor* 

1  tant  points,  which  would  require  much  time  to  const- 

iiaOficid  j^j.^  ^jj^j  y^hich  I  pass  over  only  for  that  reason. 


JametOD. 


Judge  Roane.  Upon  the  merits  of  this  case,  I  con- 
cur in  reversing  the  decree  in  question ;  upon  the  ground 
that  the  sentence  in  St.  Domingo^  stated  in  the  record, 
was  authentic  and  admissible  evidence,  for  the  reasons 
which  have  been  assigned ;  and  because  it  appears  that 
the  loss  of  the  vessel  and  cargo  was  produced  by  the 
act  of  S.  M.  Brown^  who  was,  at  the  time,  a  part  owner 
of  the  ship,  and  a  partner  of  die  present  appellee.  As 
tHat  act,  if  it  had  succeeded,  would  have  produced  a 
profit  to  the  company  of  which  he  was  a  partner,  so,  in 
the  event  which  has  happened,  they  should  abide  by  the 
loss.  This  is  especially  the  case,  as  the  present  appeDee 
asks  the  aid  of  a  court  of  equity.  It  would  be  highly 
unjust  to  add  to  the  calamity  brought  upon  the  appellant 
by  the  act  of  the  appellee  by  his  partner,  in  the  loss  of 
his  cargo,  by  decreeing  him  to  pay  the  freight  and  insu- 
rance of  the  vessel.  If  those  items  are  stricken  out  of 
the  appellee's  account,  or  even  S.  M.  Brown^s  propor- 
tion thereof,  the  balance  will  be  in  favour  of  the  appel- 

eifeets  of  tbtent  defetMlants,  if  a  qaettion  pardy  le£^el  arise,  vpOB  a  oontraei 
or  charter»party,  or  policy  of  intorance,  entered  into  in  a  foreign ,  eountiy, 
>vhere  llie  defendant  still  resides,  and  where  the  proper  remedy  is  by  an  ac- 
tion sounding  altogether  in  damages,  it  be  proper  for  the  court  (in  which  the 
attachment  is  levied,  or  secarity  is  given  to  perform  the  decree)  only  to  re* 
tain  the  cause,  until  4he  complainant  shall  hav!  liquidated  his  demand  by  a 
settlement,  or  established  the  same  by  a  judgment  against  the  defendant  in 
the  country  whei*e  he  resides ;  or  whether  it  be  competent  to  the  court,  in 
vhicb  the  atta<4imcnt  is  levied,  to  proceed  to  the  trial  and  determination  of 
every  such  question,  whether  of  law,  or  lact,  and  to  ascertain  the  pUiatiflTs 
damages,  if  entitled  to  any  ?  And,  in  the  latter  case,  whether  the  trial  ought 
to  be  hati,  according  to  the  course  of  proceeding  in  courts  of  equity  ;  or 
V  hether  the  court  ought  to  direct  an  Ume  to  be  made  op  at  Urw,  and  a  trial 
thercpf  to  be  had  by  mjury  for  that  purpose  to  be  empannelled  ?** 

Judges  Roane  and  Fleming  took  time  to  oonsider  tUs  propositioQ  i 
but  ^ve  no  opinion  upon  it 
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iant:  the  consequence  of  which  is,  that,  in  my  opinion, 
both  decrees  ought  to  be  reversed,  and  the  bill  dismiss- 
ed. 


March, 
iSll. 

Umdficld 
JametoiL 


Judge  Flexing.  Without  a  critical  examination  of 
the  irregularity  of  the  proceedings  in  this  case,  (as  they 
have  been  particularly  noticed  by  Judge  Tucker  ;  and 
as  the  appellant,  in  hb  answer,  by  his  agent  Jtxmes  Bar- 
ry^ took  only  a  slight  exception  to  them,  but  admitted 
the  accounts  filed  by  the  plaintiffs  to  be  correctly  stated, 
except  as  to  two  items,  to  wit,  the  charge  for  the  freight 
of  the  ship  i^miat/riff,  from  the  10th  of  Marchy  1793, 
until  the  4th  of  January^  1794,  and  the  charge  for  the 
insurance  of  the  said  ship,)  I  proceed  to  consider  the 
cause  on  its  merits,  which  seem  to  place  the  appellant  on 
still  firmer  ground.  And  the  first  and  principal  ques- 
tion is,  whether  a  copy  of  the  proceedings,  against  the 
ship  Favourite^  in  the  island  of  4$*^  DomingOy  and  refer- 
red to  in  the  appellant's  answer,  be  authentic  and  admis- 
sible evidence  I  and,  if  so,  2dly,  what  effect  it  ought  to 
have  on  die  cause. 

With  respect  to  the  first  point;  the  late  Chancellor 
Wytkcy  in  bis  decree,  the  7th  of  Marchy  1804,  declared 
that  evidence  not'  authentic :  but,  notwithsUnding  the 
great  respect  I  have,  and  ever  had,  for  the  opinions  of 
that  venerable,  learned  and  upright  judge,  I  cannot  but 
differ  with  him  on  the  present  occaslbn ;  1st.  Because 
the  admission  of  them  is  agreeable  to  the  spirit  and  prin- 
ciples of  our  act  of  assembly  of  1792,  c.  9U(a)  Al- («)  Ucv. 
though  they  may  not  be  attended,  precisely,  with  all  the  ^^^'^Z*^  ^ 
formalities  required  by  the  said  act*  they  are  certified 
uader  the  hand  and  seal  of  Adam  W'tlUatMony  then 
governor,  &c.  of  that  part  of  the  island  of  «&.  Domingo^ 
where  those  transactions  had  taken  place  under  the 
French  government,  (and  which  had  fallen  into  the 
bands  of  the  British  by  conquest,)  and  are  attested  by 
Wiliiam  Shaiv^  the  said  British  governor's  secretary ; 
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which  to  me  appeiirs  the  best  evidence  of  tkeir  authen- 
ticity, that  the  nature  and  circumsttoces  of  the  case 
would  admit  of. 

2.  Because  we  have  a  precedent  of  this  court,  in  the 
case  of  Tounff  v.  Gregort^y  3  Cutt^  446.  where  the  pro- 
ceedings on  an  attachment  in  a  fereigp  country,  ^trt 
adjudged  by  the  whole  court  to  be  legtfl  evidence,  al- 
though no  copy  of  them  -was  produced ;  and  die  only- 
proof  of  their  existence  was  by  depositions  and  letters  ; 
which  was  vttj  far  short  of  the  prbofs  in  the  c^e  beforfe 
us,  where  weU  attested  copies  of  the  proceedings,  in 
both  the  French  and  £ngiUh  languages^  appear  in  the 
record. 

And,  Sdly,  t^eause.  there  is  no  other  evidence  of  t1i6 
Joss  of  the  ship  Fixv$uritef  without  probf  of  which  the 
plaintiffs  have  not  a  shadow  of  rig^t  to  demand  the  in- 
surance, which  constitutes  a  very  important  charge  in 
their  account  against  the  appellant. 

The  authenticity  of  those  papers,  then,  being  esta- 
blished to  my  satisfaction,  I  proceed  to  consider  the  effect 
which,  as  I  conceive,  they  ought  to  have  on  the  caifse. 
They  support  every  material  allegation  in  the  appellant^s 
answer ;  and  it  appears  on  the  face  of  the  whole  record, 
that  Samuel  M*  Brown  was  part  ownei:,  aud  captain,  or 
commander  of  the  ship  Favourite^  and  on  the  10th  day 
of  Marchy  1793,  as  agent,  and  in  behalf  of  the  owners, 
was  party  to,  and  ligned,  the  charter-party  under  which 
she  sailed  froin  a  place  called  The  Mother  Bank^  (where 
she  then  lay,)  to  Philadelphia^  there  took  in  a  cargo  of 
flour,  and  from  thence  sailed  to  Port-au-Prince  in  the 
island  of  St.  Domingo^  (then  under  the  government  of 
France^  where  she  safely  arrived  in  autumn,  1 793 ;  Si  M* 
Brown^  one  of  the  plaintiffs  in  the  cause,'  (though  he  had 
employed  another  captain,)  being  still  on  board,  and,  by 
his  own  acknowledgment,  havltag  the  sole  direction  and 
management  of  the  ship,  both  with  respect  to  the  dispo- 
sal of  the  cargo  of  flour  taken  on  board  at  Philadelphia^ 
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md  the  rdoadiag  her  for  the  further  prosecution  of  her  ^,^[^,^"' 
voyage  under  the  charter-party.  And  here  commenced 
his  extraordinary,  illegal,  and  fraudulent  conduct,  by 
means  of  which  the  ship  and  cargo  were  forfeited,  con- 
deomed  and  lost  to  the  owners,  of  whom  he  himself  was 
one  a  and,  also,  as  before  observed,  the  agent  of  the 
whole.  His  misconduct,  by  which  the  ship  and  cargo 
were  lost,  was  briefly  this :  having  a  very  considerable 
interest  in  the  cargo  tak^n  on  board  at  Port-au-Prince^ 
(whether  solely  for  himself,  or,  which  is  more  probable, 
for  himself  and  yamesen^  who,  at  the  commencement  of 
this  suit,  about  fifteen  months  after  the,  loss  of  the  ship 
and  cargo«  styled  themselves  ^  Robert  Brown  Jameson 
and  Samuel  Hontgomery  Brown^  merchants,  trading  un- 
der the  firm  of  Robert  Brown  Jameton  &f  Co^  seems 
not  very  material,)  he^  Browni,  in  order  to  defraud  the 
French  government  of  their  export  duties  to  a  considera- 
ble amount,  and  thereby  save  so  much  to  the  company, 
attempted  to  smuggle  63,776  pounds  of  coffee,  by  taking 
on  board  so  much  more  than  was  entered  at  the  custom- 
house of  Port-au-Prince.  The  fraud,  however,  having 
l>etn  detected,  the  catastrophe  above  mentioned  conse- 
quently followed. 

Brown^  in  order  to  exculpate  himself  from  misconduct, 
preferred  a  petition  to  the  oflBcers  of  the  government, 
and  stated  that,  being  a  stranger,  and  ignorant  himself 
of  the  commercial  laws  of  the  colony,  he  chose  an  ob- 
scure merchaflt  (one  Forbee)  to  direct  him  in  his  opera- 
tions 'f  and,  when  it  was  necessary  to  make  his  declara- 
tion of  the  cargo  on  -board,  Forbes  was  in  gaol;  and  one 
of  his  representatives  "(not  named)  charged  himself  with 
fulfilling  the  customary  formalities,  and  led  him  into  the 
error,  by  telling  him  that  the  declaration  was  confoi  ma- 
ble  to  the  tarifs  which  regulate  coffee  hogsheads  at  9 
quintals,  sugar  hogsheads  at  16,  &c.  But.  his  apology 
was  thought  too  futile  to  have  any  operation  in  his  fa* 
"vour;  as  it  appeared  the  entry  was  short  of  the  quantity 
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March,     actually  on  board,  not  only  63,776  pounds  in  weight,  bat 
also  36  packages  in  number;  to  wit,  24  hogsheads,   1 

Hadfieid     tierce,  and  11  barrels. 

JftfoeaoD.         But,  admitting  that  he  was  misled  by  the  umumtd 
representative  of  Forbes;  he  was  inexcusable  for  apply* 
ing  to  him  for  advice  ;  for  it  appears,. from. a  document 
exhibited  by  the  plaintiffs  thenuielves,  that,  on. the   11th 
of  Marck^  1793,  (the  day  after  the  date  of  the  charter- 
party,)  Brown  was  instructed  to  apply,  on  his  arrival  at 
Port-aU'Prince^  to  Monsieur  Gonrsas  de  BeUevue^  (a  par- 
ticular friend  of  the  Marquis  de  Feronaysf^  on  whase  be-r 
half  the  charter-party  was  made,)  as  qualified  to  give 
him  the  first  information  of  the  state  of  the  commerce  of 
St.  Domingo  :  and  to  collect  from  that  gentleman  thejnos^ 
essential  details  of  what  might  be  necessary  to  prosecute 
their  plan  with  success ;  and  further  to  consult  him  (as  a 
correspondent  of  the  Marquis  de  Feronatfs)  on  the  lo- 
cal circumstances  of  the  island.     But,  instead  of  follow- 
ing this  prudent  and  salutary  instruction,  he  applied,  by. 
his  own  confession,  to  an  imprisoned  merchant,  by  whose 
advice  his  conduct  in  th^t  iipportant  business  was  to 
have  been  governed ;  and  who  being  in  gaol  at  the  time 
of  reporting  and  entering  the  cargo,  "  one  of  his  reprt* 
sentatives"  (without  a  name)  "  ch.arged  himself  with  ful- 
filling the  customary  formalities,  and  led  him  into  au 
error,"  the  fatal  consequences  of  which  have  already 
been  noticed. 

It  being  manifest  that  the  loss  of  the  ship  and  cargo 
was  occasioned  by  the  unjustifiable  conduct  of  Brown^ 
I  have  no  hesitation  iq  saying  that  retribution  ought  to  . 
be  made  to  the  sufferers ;  and,  particularly,  to  the  appel- 
lant, and  those  concerned  with  him  in  interest,  for  the 
loss  of  the  proceeds  of  the  cargo  of  flour  shipped  on 
their  account. at  Philadelphia.  But  a  question  may 
arise,  by  whom,  and  in  what  manner,  ought  the  retribu- 
tion to  be  made?  I  Mswer,  by  the  owners  of  the  ship 
Favourite  J    the  misconduct  of  whose  agent,  and  part 
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owner,  caused  the  loss ;  and  by  a  forfeiture  of  the  freight,  March, 
and  of  the  insurance  made  on  the  ship.     Besides,  there  ' 

b  no  evidence  that  the  appellant  ever  received  a  shilling  Hadficld 
on  account  of  insurance,  though  charged  to  him  in  the  J«to«(». 
plaintidTs  account. 

But  the  chancellor,  in  his  decree  affirming  that  of  the 
tonnty  court,  observed  that  *'  if  S.  M.  Brown  was  re- 
sponsible for  the  loss  of  the  ship,  and  the  product  of  the 
cargo,''  (which  he   seemed  much  to  doubt,  keeping  in 
view  the  idea  that  th#  proceedings  against  the  ship  at 
Port'OU' Prince  were   inadmissible  evidence,)  '*  he  wa^ 
privately  responsiblof  and^'thaf  the   surviving  copartner 
h  not  bound  to  make  reparation,  unless  he  appear  to  be 
so  much  the  debtor  of  Broxvn^  on  the  settlement  of  their 
private  accounts/'     But   the  transaction  makes  a  very 
different  impression  on  my  mind.     Brown  was  not  act- 
ing as  an  individual   in   a -private  capacity,   but  as   the 
avowed  agent  of  the  owners  of  the  ship ;  which  clearly 
appears  by  the  charter- p^rty,  and  by  h'ls'subsequent  con- 
duct; and,  in  my  conception,  they  are  ds  much  bound  by, 
and  as  responsible  for,  the  acts  of  their  agent,  as  if  they 
had  all  been  on  board,  and  personally  assenting  to  the 
transactions  which   occasioned  the  loss  of  the  ship  and 
cargo*     A«d,  admitting  that  Jameson  is  not  bound,  as 
the  surviving  cdpartner  of  Brown^  in  a  distinct  mercantile 
trade,  he  is  responsible  as  part  owner  of  the  ship,  and 
must  forfeit  his  proportion  of  the  freight  and  insurance. 
And  it  appears  that,  if  those  two  items  be  stricken  out 
of  the  account,  or  even  S.  M.  BrowrCs  moiety  of  them, 
ihe  balance  wiU  be   in  favour  of  the  appeOant.     And  I 
know  not  a  case  where  the  maxim  that  ^^  whoever  asks 
equity  must  appear  with  pure  hands  and  do  equity.!'*  more 
forcibly  applies  than  in  the  one  now  before  us.      I  am, 
therefore,  of  opinion,  that  both  decrees   are  erroneous, 
and  ooght  to  be  reversed,  and  the  bill  dismissed   with 
costs ;  though  without  prejudice  to   any  suit  or  action 
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which  the   plaintiff,  m^y  be  advised  to  bHog  hereafter, 
for  the  same  subject. 

By  the  Court  ;  both  decredi  reversed,  and  bill  diis- 
missed,  *'  without  prejudice  tov  any  suit  or  act^n  whicjbi 
the  appellee  may  hereafter  he  advised  to  iastifi^te  jfc^a- 
tive  to  the  subject  matter  of  controversy." 

On  motion  of  Mr.  Wickham^  suggesting  that  the  docu- 
ments from  Su  Domingo  had  tx^  been  faithfully  trans- 
lated, the  court  agreed  that  another  traosja^n  migUt  be 
made,  and*  used  i^  support  ^  a  motion  for  ^  rel^eario^ 
of  the  cause. 

Accordingly,  on  Tuesday^  the  19th  of  March,  he  laid 
before  the  court  the  new  translation,  wbicb,  he  contended, 
proved  (more  completely  than  the  former)  that  the  body 
of  men  by  whom  the  ship  was  condemned  were  not  a 
judicial  tribunal,  and  their  decision  not  a  legal  sentence, 
but  a  mere  act  of  pluij^dcr ;  since  Brown  was  arbitt^rily 
-  condemned,  without  being  heard  in  his  d«tfence.  He 
relied  also  on  the  reasoning,  and  auejhorities  cited,  ^  in 
the  opinion  of  Judge  Cooper,  of  Pennsylvania^  upon  the 
(a)  In  the  ease  effect  of  a  sentence  of  a  foreign  court  of  admiralty«(a) 

of  Den^9e!/f ' 

Br^nX  iite  Wirt  observed  that  all  these  matters  were  explained 
Penru^vaJa.  ^  ^^  court,  and  commented  upgn  at  the  former^argu* 
of  that^rw'by  °*^^^*     ^^  ^^^  course  be  pursued,  wh^  shall  we  ever 

Mr.  Dalioi,    pret  to  the  end  of  a  cause  ?  ^ 

in  1810.  ^  ^ 

Judge  Cooper  stood  alone,  against  2M.  jhe  other 
judges  of  Pennsylvania*  The  case  of  Hooe  ^ffi  Harris 
ffath,  son  V*  Pierce's  Admintstrator{ii)  is  also^against  him^l) 
But  what  have  we  to  do,  in  this  case,  with  the  conchi« 
siveness  or  inconclusiveness  of  the  sentence  of  a  foreign 
court  of  admiralty  i    Judge  Cooper  conteVds  far  no 


(b)  I 

818. 


(1)  Nde  by  the  Reporter.     In  that  ease,  the  ^fsct  of  the  tentei^  of  m 
Joreign  coart  of  admiralty  did  not  come  in  quetUon,    The  president,  in  pro- 
nouneing  the  opinion  of  the  eonrt»  mentions  imidetUaQyt  that  such  a  sentence 
'  would  have  been  regarded:  hot  to  what  extent  does  not  appear. 
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mttftf  Au  Aat  it  \^  nor  confelasiiN;,  but  may  be  rebutted     Ma^k^jh, 
by  evidence.     This  is  <inough  for  our  purpose  ;  there      ..... 
heing  no  e^dcnCe  to  rebut  the  sentence.  Hadfieid 

'h  is'  true,  13^tt€  was  no  court  of  admiralty  in  the  Jwocson. 
isbndl  The  mteritiediat^  commission  was  the  only 
power  txi  diwide  on  the  subject;  but  their  authority  was 
f^n^plete,  and  their' decision  equally  oblifi^atory  with  that 
of  a  court.  Their*  b^ing  possessed  of  arbitrary  powers, 
is*  no  objection ;  for  such  Was  the  nature  of  the  govem- 
itiettc  in  the  West  Indies  under  the  old  regime^  as  well  as 
since  t»c  rtvolution.(fl)  ^rft't^ro. 

Uridi^r  Ae  old  government,  mandatory  letters  from  JS[{j  ^-^^^  ^• 
the  king's  n^inister  were  laws^  from  Which  no  appeal 
Could  b^  taken.  SamHel  M.  Brown  might  have  been, 
tlried^,  by  the  governor  and  five  judges  appointed  by 
him,  and  hung  on  ihe  spot.  The  governor  wad  an  abso- 
lute prince,  and' had  pcwrer  to  stop  judicial  proceedings. 

Wickham.  Mr.  WirVs  quotations,  proving  that  the 
commissione]!^  possessed  arbitrary  powers,  show  plsunly 
(as  well  as  their  own  confession)  that  their  sentence  was* 
not  one  of  a  judicial  tribunal.  The  loss  by  their  act  is,, 
therefore,  such  as  comes  withio  the  insurance  ^  against 
detention  by  kmgs  and  princes.^  But,  even  if  the  com- 
missionere  had  been  a  court  of  justice,  it  is  a  rule  that, 
if  it  Appear  on  the  face  of  the  proceedings,  that  a  court 
acted  unjustly,  its  sentence  is  not  to  be  regarded.  They 
refuBcd  to  hear  Brcwn  in  his  defence.  The  assertion  of 
those  who  proceeded  illegally  against  him  is  not  evi- 
dence of  his  guilt.  Their  sentence  is  not  even  prima 
fade  evidence ;  being  rebutted  by  the  circumstance  that 
they  refused  to  hear  htm. 

Wednesday^  March  2rth,  the  judges  declared  their  ad- 
Ulrrehce  to  their  former  opinions. 

Judge  Tucker  only  said,  he  had  considered  the  sutK 
ject,  and  saw  no  cause  for  changing  his  opinion  formerly 
delivered. 
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Supreme  Court  of  Apptaia. 

Judge  RoAME«  In  the  few- remarks  I  made^  ia  deli- 
vering my  opinion  in  this  case,  on  the  former  occasion^ 
I  stated  that  I  considered  the  record  of  condenmatioii 
in  St.  Dotmngo^  (referred-'to  in  the  proceedings^  as  au- 
thentic and  admissible  evideitte,  to  pro(te  as  well  the 
ground  as  the  fact  of  that  condemnation.  In  saying  it 
was  authentic,  I  meant  that  it  was  as  well  verified  as  (all 
circumstances  considered)  could  be  expected ;  and,  in 
expressly  allowing  it  to  be  admissible  e^dence^  I  cen> 
tainly  did  not  decide  that  it  was  conclusive.  IHiat  waa 
not  necessary;  for  no  evidence  exhibited  on  the  part  o£ 
the  appellee  conflicted  with  the  ground  of  that  condem- 
nation :  on  the  contrary,  that  ground  was  corr<^rated 
and  supported  by  the  cotaducfof  Srown^  from  his  own 
admission ;  which  admission  was  one  of  the  principal 
grounds  of  my  opinion.  » 

On  the  subject  of  the  conclusiyeness  of  sentences  of 
foreign  courts  of  admiralty,  however  the  doctrine  seems 
to  have  been  affirmatively  setlled,  in  relation  t9  ordinary 
times  and  circumstances^  I  am  inclined  to  think  that  that 
doctrine  cannot  be  transplanted  into  our  code,  at  this 
time,  without  producing  the  greatest  injustice.  An  sera 
has  arrived,  when  neithei  the  ordinary  laws  of  nations, 
nor  those  laws  as  founded  upon  treaties  and  conven- 
tions between  nations,  give  the  rule ;  but  the  arbitrary 
edicts,  and  orders,  of  the  Jking  and  emperor,  with  w^om 
we  have  the  most  extensive  relations ;  and  their  judges 
are  servile  enough  to  carry  them  into  rigid  execution. 
I  should  not,  therefore,  as  at  present  advised,  incline  to 
extend  to  those  courts  a  comity  or  courtesy  to  which  they 
are,  at  the  present  day,  by  no  means  entitled.  But  here 
I  must  pause  !  The  question  is  important,  and  I  mean 
not  to  prejudge  it,  as  it  neither  actually  occurs  in  the  ca^e 
before  ^s,  nor  is  it  probable  that  questions  of  this  char 
Tacter  will  often  again  occur  in  this  court. 
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Upon  the  whole,  I  see  no  cause  to  depart  from  the    Maach» 


opinion  f  formerly  delivered. 

Judge  FLEMum*  I  have  perused,  and  considered  with 
great  attention,  the  translation  of  the  documents  lately 
presented  to  the  court ;  and  also  the  reasoning  of  Judge 

'  CooPRB,  in  the  case  of  Dempney  v.  The  Insurance  Com- 
pany  of  Penneytoania ;  in  which  I  can  discover  no 
ground  for  changing  my  former  opinion  ;  but,  out  of  re* 

'  apect  to  the  ingenious  remarks  made  by  Mr.  Wtckham  on 
the  subject  of  them,  I  am  induced  to  uke  a  brief  notice 
of  some  of  those  remarks* 

With  respect  to  the  documents,  they  throw  no  new 
light,  to  my  conception,  on  the  merits  of  the  cause; 
they  only  show  the  great  avidity  of  those  in  power  at 
Port-au-Prince^  to  have  the  case  of  the  ship  Favourite 
(libelled  for  a  breach  of  their  revenue  laws)  brought  to 
a  speedy  decision :  and  this  may  be  readily  accounted 
for,  from  the  critical  situation  of  the  country;  in  which 
^  civil  war  was  then  carried  on  with  great  virulence ; 
and,  at  the  same  time,  it  was  threatened  with  an  inva- 
sion by  a  powerful  enemy,  who,  soon  after,  made  a  con- 
quest of  that  part  of  the  island. 

With  regard  to  the  reasoning  of  Judge  Cooper,  in  the 
case  of  Dempsey  v.  The  Insurance  Company  of  Penn- 
sylvaniay  where  the  principal  quostion  was,  how  far  the 
proceedings,  and  sentence,  of  a  foreign  court  of  admiral- 
ty is  pr^>er,  or  conclusive  evidence  in  our  courts,  in 
cases  between  insurers  and  insured,  where  vessels  are  cap- 
tured at  sea;  his  reasoning  shows  him  to  be  a  judge  of 
distinguished  talents,  and  of  extensive  legal  research : 
but  it  is  worthy  of  remark,  that  his  opinion  was  in  oppo- . 
sition  to  £ire  other  judges,  of  whom  the  court  was  com- 
po8ed,(l)  and  with  whose  reasoning,  or  the  grounds  of 

(1)  Note  bj  the  Repoit«r.  The  legialatare  of  Penm^honia^  bj  their  aet 
pMaed  March  9S,  1809,  (Penn,  Lawi,  toI  0.  p.  138.)  have  settled  the  law 
«r  that  ttate  in  eonftrmitj  with  Jadge  CoAPsa's  opioion.    See  alfo  Co/- 


1811. 
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whose'  opiiihfil,  iv«  hWe  Mt  been  favoured:  A«M,  to 
me,  there  appears  a  clear  and  important  diMtndtion  be- 
tween cases  of  capture  of  neutral  vessek  at  sea,  and  con- 
cfemning  them  as  Ikwful  prize,  either  undb*  the  French 
decrees^  or  tike  Britidi  orders  in  council^  aUd  the  case 
mow  ikid^  consideration;  The  former  caises  have  ema- 
mited  froni  the  exercise  of  power,  rather  than  of  right; 
atod  are  in  violktion^  of  the  general,  and'  long  established 
Uiw  of  nations,  which  the  courts  in  all  civilized  pountries^ 
are  presumed  to  understand';  and  in  which  cases,  neither 
the  owners,  nor  commanders,  of  the  captured  vessels  are 
supposed  to  be  in  fault ;  and  must  be  held  blameless,  un« 
less  some  pointed  evidence  should  appear  to  the  contra- 
ry. But,  in  the  case  before  us,  the  law  of  nation^  setms 
out  of  the  question.  The  ship  and  cargo  were  seized 
and  condemned  for  a  manifest  infraction  of  the  revenue 
laws  of  a  power  with  which  we  were  at  peace,  and  id  ha- 
bits of  friendly  intercourse ;  and  in  one  of  idiose  ports 
she  was  trading,  and  taking  in  a  cargo  of  merchandise, 
to  complete  her  voyage.  And  this  breach  ot  infringe- 
ment of  the  law,  which  occasioned  the  loss  of  the  ship 
and  cargo,  was  committed  by  one  of  the  owners,  and 
agent  of  the  whole;  who  was  on  board,  and  had  the 
sole,  exclusive  direction  and  management  of  t^e  shlp^ 
fh)m  the  commencement  of  her  voyage  t0  the  time  of 
her  seizure,  or  condemnation.  In  effecting  the  latter^ 
it  is  probable  that  great  rigour  or  strictness,  and,  per- 
haps, injustice,  might  have  been  practised  by  the  officer^ 
of' police  at  Port-au-Prince  J  where  the  event  took  place; 
but  of  this  we  can  form  no  correct  judgment,  for  want 
of  a  competent  knowledge  of  the  municipal  laws  of  fo- 
reign countries  in  general,  and  of  that  country  in  parti- 
cular, which,  at  the  time  of  thbse  transactions,  was  ve- 
ry probably  in  a  state  of  revolutionary  tumult,  and  con- 


braiih  Y.  Grade,  i  Bitmet^M  Rep,  296. 9ua  Calkamn  n  The  Auwanee  Cem- 
pengf  of  PemuylxHmu^  ibiiL  893. 
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Tulsion.     Bat  however  that  may  have  been,  it  is  evident 
that  the  loss  of  the  ship  and  cargo  was  occasioned  by  the 
imprudent^  and,  I  may  add,  the  unwarrantable  conduct  of 
Samuel  Montgomery  Browny  one  of  the  original  plaintiffs 
in  this  suit,  who,  (instead  of  bringing  their  action  or  ac- 
tions in  London^  where  the  defendant  lived,  where  the 
charter-party  under  which  they  claim  the  freight  wa^ 
executed^  and  wh^e  the  insurance  was  made  on  tlie 
ship,)  having  discovered  some  property  of  the  defend* 
ant  in  the  l^ulds  of  a  correspondent  in  the  town  of 
Alexandruiy  made  their  election,  and   there  exhibited 
their  bip  in  equity,  by  way  of  foreign  attacbmoit,  agaimt 
the  effects  of  Ae  defendant ;    a  thousand  leagues  from 
the  plac<e  of  his  residence,  and  from  where  the  eon* 
tracts  were  made;  leaving  him  to  be  defended  (if  de- 
fended at  aB)  by  a  garnishee,  unacquainted,  probably, 
with  the  transactions  between  the  parties ;.  and  uninte- 
rested  in  the  event  of  the  suit;  in  the  prosecution  of 
which,  the  irregular,  and  illegal  proceedings  have  been 
sufficiendy  commented  upon  by  a  member  of  this  court, 
on  a  focmer  occasion.     And  I  shall  only  add,  that,  after 
a  mature  reconsideration  of  the  case,  I  am  cleariy  of 
opinion  that  the  decree,  (now  sought  to  be  revised  and 
altered,)  in  favour  of  die  appellee,  is  correct,  and^ought 
not  to  be  disturbed. 


March^ 
1811. 


▼. 
jMiietoa. 
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t^S^iwt.        Waller's  Executors  agaimt  Ellis  and  others* 
1.  The  Aesrqf     IN  an  actiOD  of  debt  in  the  district  court  of  tt^lliam^" 

on  heir  ii  r6> 

tpoDsibie  a|^  burg'^  John  Waller  and  others,  executors  of  Benjamin 
Sn*Ui  whSi  Waller^  deceased,  complained  of  *♦  jfohn  EUis  and  Mary 
boaiid*?pwIu  ^^  ^'f<5»  late  Mary  Flemmg^)  and  Susannah  Lewia^  (late 
Miu^by^^de-  ^^^^'^^^  Flemngj)  coheiresses,  in  par4:enar}r,  of  yoAn 
$emtJrom  the  Flemingy  jun.  deceased,  who  was  heir  and  devisee  of 
John  Flemings  deceased,  in  custody,  &c.  of  a  plea  of 
againit  Mich  debt,  that  they  render  unto  them  the  sum  of  eight  faun- 
h^  sb^d  be'  dred  pounds,  sterling  money  of  Great  Britain^  of  the 
^Sof^ite  value  of  twelve  hundred  pounds,  money  of  Virginia^ 
^»f^or  *«i  ^^^^^  *^y  fr^™  ^^m  unjusdy  detain  j  for  that,  whereas 
*^®/JJ*  ^-  the  said  John  Flemings  last  above  mentioned,  in  his  lifc- 
tndeieet,  tet-  time,  that  is  to  say,  on  the  third  day  of  May.  in  the  year 

tiog  forth  the     ^  ,        ,  ^  ,         ,  .     .  .  ., 

intenrening     of  our  Lof d  Seventeen  hundred  and  sixty,  at  the  parish 

it  is  "do*  ne-  of  Abingdon^  in  the  county  aforesaid,  made  his  certain 

^S^howXt  writing  obligatory,  sealed  with  his  seal,  (and  a  copy  of 

iiheir.  which  Writing  obligatory  now  remaining  of  record  in  the 

3.  Aa  heir  office  of  the  court  of  the  district  of  Richmond^   where 

charged  in  the  the  same  has  been   filed,}  duly  attested  by  the  clerk  of 

ineti  botif  he  the  satf  district  court,  is  to  the  court  now  here  shown,) 

^!^SrtoI^  the  date  whereof  is  the  same  day  and  year  aforesaid ; 

^*  ^t  ^&uS^  whereby  he  acknowledged  himself  to  be  held  and  firmly 

after  verdict,  bound  unto  the  said  Benjamin  Waller^  in  his  lifetime,  in 

ra/ demurrer. 

4.  Where  a  bond  b  filed  in  a  sait  aninst  the  executor'  of  the  obligor,  a  cotef  may  be  de* 
olaKd  upon,  against  the  Aetrt,  in  anotner  court  /  and  the  original  need  not  be  produced, 
unle«  the  deftndantt  crave  oyer  of  the  original,  or  dbjeot  to  the  c^y  as  incorrect,  or  plead 
that  there  is  no  ouch  bondi  m  eitner  of  which  eases,  the  ofiginal  may  be  procured  by  a  writ 
cioubpmnaducet  tecum, 

$,  Under  the  act  of  1792,  {Rev.  Code,  toL  i.  c  66.  s.  40.)  the  plaintiff  in  replevin,  and 
the  defenduit  in  all  other  actions,  may  plead  as  many  seversl  matters,  whether  tf  law,  or 
Jacty  as  he  shaU  think  necessary  for  his  defence ;  notwithitanding  ouch  oeveriU  nuMttert  be 
inconoiotent  -with  each  other. 

6.  If  a  defendant  ^ildu/ and  demur  to  the  whole  declaration ;  and  the  demurrer  be  over- 
mled,  judgment  ought  not  to  be  entered,  without  first  trying  the  iaaoes  joined  on  the 
other  pleal. 
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tiie  ju0t  and  full  sum  of  eight  hundred  pounds,  fterllDg     Harcv, 
WBtoney  oi  Great  Brkain^  to  be  paid  untathe  said  Benja*  ' 

min  WiUleft  wheoevcr  h6  the  said  John  Ptemin^  should  ^"^^J^'*' 
be  thereto  required  ;  and,  for  the  tm/s  and  fajfhful  pay-       Jj: 
Hient  of  the  aforeluid  sum  pf  ^ight  hundred  pounds,  the 
said  yoikii  Flemings  by  the  same  writingobligatory,  also 
bofmd  hb  heirs; '.  werlheless^  the  said  Jphn  Flemings 
doimg  his  lifel^e,   nor*  the  said  John  Flemings  jun. 
aince  the  decease  of  .th;  said  John  Flemings  Qor  the  said 
John  EUU^  and  Mofy  his  wife,  and  Susannah  Lttvis^  or 
eidier  of  thepi^  since  the  decease  o^the  woiid' John  Fie* 
ming^  jun.  (he  the  said  John  ^lemtng^  jun.   being  the 
iifir  and  devisee  of  the  said  Jolifi  Flemings  and  they  <Jbe 
aaid  Mdry  and  Susannah  being  coheiresses  in  parcertafy    ^ 
of  the  said  John  fkmingy  jun.)   l^e  net,  nor   liath 
«ither  of  theas,  patdt  or  in  any  M^ay  satisfied,  the  said 
«uia  of  eight  hundred,  pounds^  sterling  nooney  of  Gr&ai 
Britain^  of  the  valuo  aforesaid,  or  any  part  thereof,  to 
the  said  Benjamin  WaUer^  during  his  lifetime,  or  to  the 
plaintiffs,  his  executors  aforesaid,  since  his  decease,  or 
to  either  of  them ;  ^though  th^  aid  each  of  them  have 
been  thereto  frequently  reqiftsted  by  them  and  each  of 
tiUQi;  but  the  same  to  pay  ^ he  the  sdjiAJohn  Flemings   * 
in  his  lifetime^  and  h\  the  said  John  Flemings  yxxn*  since 
the  deces^e  of  the  said  Joh^  ^leding,  and  tb^  t^e'^aid    * 
y^n  EUiMf  aif3  Mary  his  wife,  and  Susannah  L^wii^ 
aince  the  decease  of  the  said  John  t'leming^  jun.  hitherto 
*  bare  altogether  refused,  and  still  the,  said  defendants  do  - 
refuae;  whereby  iht  said  plain tift  ^  they  are  injured 
and  eadaoiaged  teii  poun^ ;  and  thaieof  they  bring  suit, 
&c.  and  bring  here  into  court;tIie  letters  testamentary,*' 

To  Ais  dedaration  the  defendants  (having  craved  oyer 
of  the  wrldng  obligatory,  8cc.  and  a  copy  being  read  to 
iheni>filed  eight  pleas  i  1.  **  That  the  CQpy  of  the  writing 
oWg^ry  aforesaid,  ^oaa  aforesaid  read  to  them,  and 
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^  March,    also  the  copy  of  the  said  condition,  are  not  true  copies  criT 
—1       the  said  writing  bbligatory  and  condition  filed  apioog  the 
^'^c^loi%^^  records  of  the  court rfor  the  district  of  Richmond^  ^s  ki 
Eliis.       ^^  declatiiti^n  is  set  forth ;   and  of  this  they  put  Aem- 
selves  on  the  country ;"   2.  **  That  there  is  no  such  wri- 
ting obligatory  of  the  said  John  Flemings  filed  amoi^the 
records  of  ibe  said  district  court.;  and  fhls  they  are  ready 
to   verify?    wherefott'e    they  pray  judgment,**  &c.;    3^. 
**  That  John  Fleming  the  yonngjer,   in  the   declaration 
mentioned,  was  not  the  heir  or  devisee  of  the  said  John 
Flemings  charged  by   the  said  declaration  to  be  the  6B- 
ligor  in  the  writing  obligatory  supposed  aforesaid;   and 
of  this  they  put  thcmsclvjes  upoo  the  country ;"  4.  "  Thai 
*  they  the  defendants  are  not  the  heirs  or  devisees  8f  the , 

said  John  Fleming  the  younger,  as  in  the  declaration  is 
alleged ;  and  of  this  xh^y  put  <hems(lves  on  fte  counr 
try  ;"    5.  A  4<^murrer  to  the  n^h^le  declaration ;  intro* 
duced  with  a  prot^tatlon,  insisting  on  the  C^o  last-hien«; 
Sloped  pleas;  the  causes  of  demurrer  assigned    being,' 
*^  That  the  defendants  are  charged  as  the  heir  of  an  heir  "* 
npon  the  obligation  <$f  the  ancestor  of  the  first  hdlr ;  knd, 
as  sucH,  they  are  not  chargeable  by  said  obligation ;  anc^ 
secondly,  they  ai^  charged*as  the  heir  of  yohn  FienAng 
the  younger,  who  k  alleged  to  bethe  heir  of  John  Fie* 
^i^£^n  thf  sujipoaed  obligor ;  and  it  Is  not  aj(drred  and 
showPf'in  and  by  the  said  ^hclaratioti;  hfiMr  the  said  de-t  "' 
fendants  are  heirs  to'  the  said  John  the  younger ;  and . 
because  the  ^writing  obligatory  aforesaid  is f^ofit  a  writjug* 
obligatory  ^ed^  in   the  general  court,  m  a  county,  or 
other  inferiox  court,  or  in  the  court  of  a  dntrict,  in  a 
suit  founded^  therein,  on)  the  same  writiifg  obligatoiy, 
against  a  persqin   or  persons  joiqtly^  ^Orpipintly  and  spve* 
rally,  bound,  for  the^  performance^F any  contract,  .or 
for  the  paymeiit  of  money  or  toba^o,  together  with  ^e 
'  («)  S«e  17^*.  said  John  Flemhigy^d)  4  •'•' 

4  6Sii.  ^/       The  6th  plea  was,  that  the  plaintiffs  had  obti&ied  a 
judgment  in  the  i^Am^ndfdifflrict court, ^poi^Ae  same 
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WTitrng  obligatory  against  ♦he  executor  of  jfohn  Flemings    Mabch, 

the  obligor;    **  And  ,tbe  said  judgment  determines  the      1 

specialty*;  so  that  now  the  heir  of  the  said  yohn  Fleming'  ^""ujl'rf  *'' 
is    not  bound,  and  there  it  not  any  lien  upon  the  said       ^^ 
heir  by  reason  of  the  debt  aforesaid.*' 

The  7th  and  8th  pleas  were,  7th,  that  the  executor 
had  assets  to  satisfy  the  said  judgment ;  and,  8th,  ^^  That 
the  defendants  have  not  any  lands  or  tenements  in  fee* 
simple,  by  hereditary  descent,  nor  by  devise,  from  the 
said  John  Fleming' ;  nor  from  the  said  John  Fleming 
the  younger,  which  came  by  descent  or  devise  from  the 
^aid  yohn  the  obligor ;  nor  had  on  the  day  i»f  obtaining 
the  writ  of  the  said  plaintiiFs  ;  nor  ever  before,  or  after- 
wards ;   and  this  they  are  ready  to  verify.** 

The  plaintiffs  filed  generd  replications  to,  and  issues 
iwcrc  made  up  on,  the  1st,  2d,  Sd,  4th,  7th  and  8th  pleas. 
To  th«  5th  plea  they  joined  in  demurrer ;  and  to  the  6ih 
demurred  generally ;  and  thereupon  the  defendants  filed 
a  joinder  to  the  last^mentioned  demurrer. 

On  motion  of  the  plaintiffs,  a  writ  of  subpcsna  duces 
tecum  was  awarded,  to  bring  the  original  bond  in  ques* 
tion ;  **  Which  being  seen  and  inspected  by  the  court,  it 
sufficiently  appeared  to  the  court  that,  among  the  records 
of  the  court  for  the  said  district  of  Richmondj  there  is 
filed  such  a  writing  obligatory  of  the  said  John  Flemings 
as  the  said  plaintiffs  in  their  replication"  (to  the  second 
plea)  "  have  alleged." 

The  defendants  then  withdrew  their  first  plea ;  and  the 
demurrer  to  the  declaration  being  argued,  the  court  sus- 
tained dfc  demurrer ;  and  (without  any  further  notice 
of  Che  remaining  issues)  judgment  was  entered  *^  That 
the  plaintiffs  take  nothing  by  thetr  bill,^'  &c. ;  whereupon 
ihey  appealed. 

After  argument,  by  Wickhamy  for  the  appellant,  and 
Wtrty  for  the  appellee,  {October  14, 1809,)  the  court  took 
time  to  consider  the  case. 
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March, 


■AKvo,        Monday^  June  4th,  1810*    The  judges^  Tucker  and 
1      RoAME,  (Fleming  not  sitting  in  the  c«u8«,)  propounccd 


^•"c::;:;^""  their  opinions. 


Ellk. 


Judge  TucKiR  (after  setting  forth  tk«  substance  of 
the  declaration)  said,  To  this  declaration  the  defend- 
ants have  pleaded  several  pleas  j  two  only  of  which  1 
shall  notice  at  present.  In  the  forihet,  they  plead  diat 
John  Fleming ^]\xrk.  was  not  the  hcit  or  devisea  of  the 
obligor ;  and  of  this  they  put  themselves  upon  die  coon* 
try.  In  the  latter,  they  plead  that  Mary  EUis  and  Sm^ 
Hannah  Lewis  are  not  the  heirs  or  devisees  of  4ie  said 
John  Fleming  the  younger  i  and  of  this  they  likewise 
put  themselves  upon  the  country.  At  the  same  time,  die 
defendants  also  (by  protestation  that  they  were  not  the 
heirs  or  devisees  of  the  said  John  Fleming  die  younger, 
and  that  the  said  John  Fleming  the  younger  was  not 
the  heir  or  devisee  of  the  cfcUgor  m  the  dedaraticHi  men* 
tioned)  demurred  to  the  declaration^  and  fot  cau8«  of  de* 
tnurrer  they  say,  *^  That  they  are  charged  as  the  heir  of 
an  helr^  Upon  the  obligation  of  the  ancestor  of  tbe  first 
heir,  and  as  such  they  are  not  chargeable  by  tbe  said  ob- 
ligation ;  and,  secondly,  that  they  are  charged  as  the  heirs 
of  John  Fleming  the  younger.  Who  is  alleged  to  be  the 
heir  of  the  suppose^  obligor,  and  that  it  is  not  averred 
and  shown,  Ai  and  by  die  said  declaration,  how  the  aaid 
defendants  are  heirs  of  the  said  ^ohn  the  younger; 
thirdly,  because  the  wridng  obligatory  aforesaid  is  not 
a  writing  obligatory  filed  in  the  general  court,  in  any 
county,  or  other  inferior  court,  or  in  the  conrt»tof  a  dis* 
trict,  in  a  suit  founded,  therein,  on  the  sai»e  writing  oUt« 
gatory,  against  a  person  or  persons  jointly,  or  joindy  and 
severally,  bound,  for  the  performance  of  any  contract 
for  the  payment  of  money  or  tobacco,  together  with  the 
said  John  Flemii^^^^  The  plaintiflp  joined  issue  upon 
both  the  before-mentioned  pleas,  and  also  joined  ixi  the 
demurrer. 
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The  defencUaite  pleaded  seYend  other  pleas,  to  one    Maech, 

of  which  there  waa  a  demurrer,   which  I   shall  notice      1 

hereafter.     I  shaH  now  proceed  to  consider  the  demur-^  W»ner's  Ev 
rer  to  the  declaraiioo,  upon  which  the  district  court  ren-         ▼• 
dered  a  judgment  in  favour  of  the  defendants,  and  that 
the  plaiBtiffs  take  nothing  by  their  bill. 

1.  The  first  cause  of  demurrer  is,  *^  That  the  defend- 
ants are  charged  as  the  heir  of  an  heir,  upon  the  obliga- 
tioti  of  the  ancestor  of  die  first  heir;  and,  as  such,  they 
are  not  chargeable  in  the  said  obligation/' 

Bi^  with  respect  to  the  above  cause  of  demurrer,  it 
is  necessary  to  observe,  that  where  the  lands  have  de« 
Bcended  ffom  die  obligor  to  another,  who  has  died  seised, 
and  frott  him  to  die  defendant,  the  descent  must  be 
specially  stated ;  as  that  the  defendant  is  the  heir  of  A 
(who  died  last  seised,)  who  was  the  heir  of  the  obligor ; 
and  so  it  sittst  be,  where  diere  have  been  several  inter- 
ilMdiate  descents ;  for,  if  the  declaration  be  against  the 
defendant,  as  heir  of  the  obligor,  and  it  appears  in  evi- 
dence, on  the  |riea  of  riens  per  discent  from  the  obligor, 
that  the  defendant  is  heir  of  the  heir  of  the  obligor,  it  is 
9k  fatal  V0riance*(a)  And  therewith  the  opinion  of  the  00  s  SamuL 
court,  in  3  Mod.  25T.  KUlow  v*  Rowden^  appears  to  me  note.)  scrl 
to  be  perfectly  reconcileabte :  for  there  the  court  admit-  Cim^ 
ted,  that  if  the  lands  had  descended  to  the  brother,  and 
nephew  of  the  defendant,  in  fee,  (instead  of  in  tail,  as 
was  the  case^)  that  then  they  ought  to  have  been  named : 
diac  is,  (as  I  understand  the  book,)  it  ought  to  have 
been  shown  that  the  defendant  was  the  heir  of  his  ne- 
phew, to  whofls  d)e  lands  descended  as  heir  to  his 
ftther,  who  was  heir  to  the  obligor;  instead  of  charg- 
ing the  defendant  himself  as  heir  (that  is,  as  immeidiate 
knr)  to  the  obligor  himself,  without  noticing  the  inter- 
mediate desceatf  So,  where,  in  debt  against  the  defend- 
flBt  as  heir  of  £«,  it  appeared  in  evidence,  on  the  issue 
of  TtenM  per  iGseent  from  jB.,  that  he  died  seised  in  fee, 
leaving  the  defendant  his  daughter,  and  his  wife  with 
ddld  of  aeon,  who  was  alfeerwardsbom,  and  lived  sTn  hour, 
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March,     it  was  held  that  this  evidence  did  not  support  the  issue; 

'   ^^"'       for  the  defendant  had  nothing  from  her  father,  the  obligor^ 

Wiiiier'sExe-  but  the  lands  came  to  her  by  descent,  as  heir  of  her  bro- 

CUtOI'V  , 

T.  ther,  who  was  last  seiscd.(a)  The  case  cited  iitDyer^  368. 
(a)  i  RoiL  though  cited  by  the  learned  editor  of  Saunders^  as  in  con- 
ted /jwiJ'"  formity  with  these  cases,  appears  to  me  to  be  contrary. 
256.    Sawid'  For  it  is  there  said,  that  a  man  seised  in  fee  had  issue 

ertf  ibid, 

two  sons,  and  bound  himself  and  his  heirs  in  a  bond^ 
and  died  seised  of  assets;  the  eldest  son  enters  and  dies 
without  issue  i  the  youngest  son  enters  i  he  shall  be 
charged  by  these  assets  as  son  and  heir  to  \i\%  father^  al- 
though there  was  an  intermediate  descent  to  the  eldest* 
And  the  same  is  the  law  of  grandfather,  father  and 
(6)  Dt/er^fu-  8on*(&)  We  are  told,  however,  that  it  is^held  to  be  un« 
^'  necessary  to  state  how  the  defendant  is  heir ;  for  it  may 

(c)  SaundcTi,  not  be  in  the  plaintiff's  knowledge* (c)  The  precedents* 
noteg  citet  as  far  as  I  have  had  an  opportunity  of  exammmg  them^ 
SM*hen»onl  I  are  both  ways.  The  declaration  in  fennel  v.  DiiUieS'- 
^J^ii^ijord(d)  charges  the  defendant  as  heir  of  yohh  Diddles^ 
fj/SS.'*/^^^'  deceased,  to  wit,  brother  and  heir  of  Richard 
147.  D— — , -son  and  heir  of  William  D        ,  brother  and 

heir  of  the  said  John  Diddlesfordy  the  obligot,  in  the 
bond;  and  assigns  breach  in  the  non-payment  by  either 
of  these  persons,  successively.  A  similar  precedent 
iVill  be  found  in  2  Mod.  Ent.  226.  In  the  case  of  J^^ 
(0  LiH  Ent.  sffh  V.  Lord  Mohun^e)  the  declaration  is  against  '*  TAd- 
***•  mas  Orby^  Esq.  and  Charlotte^  his  wife,  Jamea^  Duke  0f 

Hamilton^  and  Elizabeth^  his  wife,  and  John  Erltngton^ 
gent,  (which  said  CharloUe^  Elizabeth  and  John^  are  co« 
heirs  of  Fitlon^  late  Earl  of  Aacde^elds  late  brother 
and  heir  of  Charles^  late  Earl  of  Macclesfield;  the  same 
Charlotte  beingione  of  the  sisters *of  the  late  earls;  the 
said  Elizabeth  being  daughter  and  heir  of  Elizabeth^  late 
Lady  G.,  late  another  of  the  sisters  of  the  said  earls  i 
and  the  same  jfohn  being  son  and  heir  of  Anne  Erlinf^ 
ion^  late  another  of  the  sisters  of  the  late  earls;)  and 
against  Charles^  Lord  Mohun^  devisee  of  the  said 
4ate  Earl  Charles^  of  certain  landS}"  &c« ;  and  act  forth 
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w  obligation  of  Earl  Charles ;  and  assigned  breach  in  ^|gf /^"* 
Ac  non-payment  by  either  of  those  persons.  The  pre-  -* — 
cedent  in  Rebow  v.  Palmer{a)  is  to  the  same  effect,  and  euiort 
seems  {mutatis  mutandis)  to  have  been  copied  by  the  gjjj^ 
framer  of  the  declaration  in  the  case  before  us.  Here,  (a)  UlL  Em, 
then,  we  have  two  precedents  in  which  the  defendants 
arc  charged  as  heirs  to  the  obligors,  respectively,  though 
shown  under  a  videlicet^  not  to  be  immediate,  but  inter- 
mediate heirs.  In  the  two  last,  they  are  not  charged  as 
heirs  to  the  obligors,  but  as  heirs  to  those  who  were 
heirs  to  the  obligors,  in  their  lifetime.  It  would  seem, 
then,  to  me,  that  it  is  sufficient  to  charge  the  defendants 
in  the  latter  mode.  For  if  the  immediate  heir  shall  have 
aliened  the  lands  in  his  lifetime,  so  as  to  break  the  de- 
scent, the  defendants  could  never  be  charged  upon 
their  plea  of  **  rien^per  discent  from  the  first  obligor  i^ 
and  if,  on  the  other  hand,  they  were  in  fact  heirs  to  the 
heir  of  the  obligor  only  ex  parte  materna^  and  not  on 
the  father's  side  also,  they  would  be  equally  protected 
by  that  plea  of  "  riens  per  discent  from  the  obligor  j** 
for,  although  they  should  have  lands  by  descent  from 
the  son  of*  the  obligor,  yet  if  those  lands  were  ex  parte 
tndtema^  thsrt  evidence  would  be  sufficient  to  maintain 
their  pl^  'So  that  I  can  discover  no  inconvenience 
from  this  tnode  of  declaring.  On  these  grounds  I  am 
of  opinion  that  the  declaration  is  not  insufficient,  for  the 
first  reason  assigned  as  a  cause  of  demurrer  thereto. 

The  second  cause  of  demurrer  assigned  is,  that  the 
defendants  are  charged  as  heirs  of  John  Fleming  the 
^onnger^ ,  Mo  is  alleged  to  be  the  heir  of  the  supposed 
'obligor,*  and  that  it  is  not  averred  and  shown  by  the  de- 
Aaration,  how  the  said  defendants  are  heirs  to  the  said 
John  Fleming  the  younger.  This  objection  appears  to 
have  been  overruled  in  the  case  of  Denham  v.  Stephen* 
eony(a^  in  which  it  was  made ;  and  the  court  took  this  (b)  i  Salh. 
differei^ce,  between  an  action  by,  and  against,  an  heir ;  ^^^' 
in  ^e  iormer  case,  he  must  show  his  pedigree,  and  how 
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heir,  for  it  lies  within  his  knowledge ;  but^  in  the  latter/ 
it  is  not  necessary »  for  the  plaintiff  is  a  stranger,  anA  it 
^"iutwf  **'  ^ould  be  hard  to  compel  him  to  set  forth  another's  pedi- 
gree.(a) 

The  third  objection  to  the  declaration  is  founded  upon 
the  profert  of  a  copy  of  the  bond  of  the  ancestor,  instead 
of  the  original ;  *^  The  same  not  being  filed  in  another 
court,  in  a  suit  founded  thereon,  against  a  person  or  j)er« 
sons  jointly,  or  jointly  and  severally,  bound  with  the  ob« 
ligor,  for  the  payment  of  money  or  tobacco;"  so  as  to  ■ 
bring  the  case  within  the  provisions  of  the  district  court  ^ 
law;  edit.  1794,  c.  66.  s.  24.(b)  and  if  the  case  rested 
altogether  upon  our  statute,  I  should  be  of  opinion  wit^ 
the  defendant.  But  Co.  Litt.  231.  b.  is  express,  that  if 
a  deed  remain  in  one  court,  it  may  be  pleaded  in  ano« 
ther  court,  without  showing  forth  ;  quia  lex  noncogit  ad 
impossibilia.  The  case  appears  to  me  to  be  completely 
within  the  reason  of  the  modem  practice,  statfd  In  the 
case  o{  Read  v.  Brooimariy  in  3  T,  X.  151.  &c.  cited  aii(( 
approved  by  this  court  in  the  case  of  Taylor  v.  Pey* 
ton.ic)  ^ 

Here   it   may   be  necessary  to  inquire,  wbether,   if 
the  declaration  be  sufficient,  the  judgment  which  this 
court  ought  to  pronounce  mudt  be  final  against  tl^e  de-  ^ 
((f)  nayner  fendant;(rf)  they  having  demurred  to  the  wfiole  of  the 
mUetU  Rep.  plaintiff's  declaration,  and   thereby  admitted  all  such 
facts  as  are  therem  sufficiently  stated  to  be  true  ^  or, 
whether,  notwithstanding  this,  the  cause  aiust  be  sent', 
back  for  the  trial  of  the  issues  joined  upon  the  several 
pleas,  which  the  defendants  have  pleaded  hi*Jijir  de*  ^ 
fence.     Two  of  those  pleas,  viz.  one  that  John  Flemidg'^  ^ 
jun.  was  not  heir  or  devisee  of  the  obligor ;  and  ai^other, 
that  the  defendants  Mary  Ellis  and  Susannah  Lewis  are 
not  the  heirs  or  devisees  of  the  said  ^ohn  Fleming-  tbe 
younger,  are  in  direct  opposition  to  the  facts  alleged  in 
the  declaration,  and  admitted  to  be  true  by  the  defend* 
ants*  demurrer  to  that  declaration.     Is  it  consistent  with 


(f )  1  frash. 


futhorpe 
Titrtwr,  ibid. 
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reason,  that,  when  a  defendant  has,  in  the  course  of  plead-     March, 

—  '  I8ll. 

ing,  admitted  the  facts  charged  in  the  plaintiff's  dedara-  ' 

tion,  and  relied  upon  their  insufficfency  in  law  to  charge  Walier'n  Kxe. 
him,  that  he  should  put  the  platntiflf,  by  a  negative  plea,  "": 

to  the  trouble  and  delay  of  a  trial  to  ascertain  the  very 
facts  thus  admitted  by  the  demurrer?     More  especially 
whA  the  facts  thus  admitted  by  the  demurrer,  but  deni- 
ed by  the  pleas,  go  to  the  whole  merits  of  the  case  !     It 
IS  true,  our  law  permits  a  man  to  plead  as  many  several 
matters,  whether  of  law  or  fact,  as  he  may  think  neces- 
sary for  his  defence.     But  such  matters,  to  be  available, 
ought  to  be  consistent  with  each  other,  and  not  contra- 
dictory or  immaterial.     In  England^  non  est  factum^  and 
$Qhi't  ad  efttm^  could  not  be  pleaded  to  the  same  bond, 
because  the  one  admitted,  and  the  other  denied,  the  exe- 
cutioB  of  the  bond.     2  BL  Rep.  993. (a)     In  the  case  or(«)  \  dfefen<i- 
Vutlafi  Ex'rs  v.  M'Dowal  Gf  Co.  in  this  coutt,(*)  which  ""^^.Z^  I*;'*' 
was  an  action  of  debt  brought  by  the  apptllees  against  ^^InLu'loKh^ 
the  appellants,  executors,  upon  a  judgment  theretofore  w/wfe,  mui 
obtained  aminst  them,  the  defendants  offered  four  seve-  pi*rt.  k  t.  n. 
ral  pleas ;    let.  rfo  such  record ;    '2d.   No  waste ;    Sd.  est  factum. 
That  the  defendant's  testator  paid  the  debt  in  his  lifti- io%'^t!%^ t. 
time;  and,  4th.  That  the  former  judgment  was  obtained  f{\^\^  .,^, 
by  surprise.      The  district  court  rejected  -the  two  last  i8«5.    A^fS. 
picas,  and  this  court  affirmed  the  judgment.'   In  Sione  v. 
PaU€rson^(c)  according  to  my  note  of  the  case,  nothing  ^c^Mayfi, 
was  said,  by  the  court,  upon  the  subject  of  pleading  and  ^^*   ^*^* 
demurring  to  the  declaration  at  the  same  time.     The 
cause  went  off  upon  a  different  point.     Let  it  be  admit- 
ted, that  a  defendant  under  the  act  of   assembly  may 
plead  and  demur  to  the  plaintiff's  declaration  at  the  same 
lime;  or  may  plead  as  itaany  pleas,  however  frivolous 
or  contradictory  they  may  be  to  each  other  ;  docs  it  fol- 
low, that,  when  he  has  put  the  whole  merits  of  his  cause 
upon  an  issue  in  law,  and  that  is  determined  against 
him,  he  shall  be  indulged  with  a  trial  of  such  pleas,  as 
yoL.  It.  13  -^ 
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Maqch,      are  either  contradicted  by  his  own  admisstotii  or  eontrik^ 

1       dictory  to  each  other;  at^d  this  after  delaying  the  pUin-    ' 

^  "cuTm-i^*^'  ^^^"^  Perhaps,  seven  years  by  an  appeal  ?     It  is,  I  eoH* 
v-  ceive,  impossible  to  foresee  all  the  incpnveniences  which 

will  probably  ensue  from  such  a  practice,  if  induJ^d ; 
but  the  delays  which  it  tnust  occasion  ate  obvious*     Nor    • 
must  it  be  forgotten  that  pleading  double  is  at  the^peril 
of  the  pleader* 

I  was,  indeed,  for  some  time  inclined  to  doubt  whc^ 
iher  the  protestation,  with  which  the  defendants  ha^^  intto-^ 
duced  their  demurrer  to  the  declaration,  had  not  saved  to 
them  the  benefit  of  the  two  pleas  above  noticed^  even 
though  the  judgment  on  the  demurrer  should  be  against 
them.  But,  looking  into  the  precedents,  I  find  the  judg* 
ment,  ki  this  case,  beii^g  an  action  of  debt  for  money  due 
by  bond,  must  be  final ;  and  that  there  is  no  iastanee 
(as  far  as  I  can  find)  of  a  respondeas  ot/^idr  b^ing  award- 
ed  where  the  demurrer  is  in  bar,  as  in  this  ca9C.  My 
present  impressions  are  differlbt  upon  this  point;  and 
the  proper  judgment  to  be  entered  in  this  court,  as  a 
court  of  error,  and  not  of  original  -jurisdiction,  (where 
amendments  are  often  very  properly  indulged,  if  asked  in 
reasonable  time,)  seems  to  me  to  be  for  the  debt  and  da^ 
mages,  without  any  writ(l)  to  inquire  of  the  lands,  tene* 
ments,  or  hereditaments  descended,  pursuant  to  the  7th  sec- 
tion of  the  act  against  fraudulent  devises,  l^e  record  fur- 
nishes a  further  reason,  I  conceive,  why  this  Court  ought 

(t)  Noteby  Jadge  Tucker. 

**  In  debt  on  the  anoeslbr's  bond,  leave  to  withdraw  a  demoH^r  and  pleml 
issuably,  on  payment  of  costs,  after  plaintiff  had  lost  a  trial,  being  in  eaae  of 
an  heir  who  had  pleaded  riemper  tUictnt^  and  by  misUke  of  his  eounsel  haA^. 
demurred  to  the  plaiuiiflT's  replication*'  and  judgment  would  be  gyven  fiic 
plaintifi*on  the  demurrer,  whieh  would  be  to  recover  his  whole  dlbt  agpiatt 
the  defendant,  thoM^h  he  had  very  lltUe  assets  descended  to  him,  and  waa 
wiiliog  to  satisfy  plaintiff's  demands,  as  far  as  assets  had  descended  to 
him,  which  might  be  tried  on  the  issue  of  rient  ptr  dUcenu**  1  Bame^ 
JVoteMf  108.  citing  ffarrinret  Prac,  in  Ch,  p.  9Sl.  (edit.  1761.)  **  Note^  The 
l^enoral  practice  £|  that,  after  a  trial  b  lotC^  Uie  eoort  will  not  permit  a  de- 
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to  proAOWKe  such  judgm«&t  as  I  have  just  mentioned.     ^'A.1[^'^^ 
The  dcfendavcs,  in  their  sixth  plea,  plead,  that  the  plain-      — ^ 
tifi  brovght  sMityWid  recovered  a  judgment  on  the  same  ^^*cuio*-^'^^ 
bowl,  in  the  district  court  of  Richmond^  against  WiUimm       ^J^^ 
Fhmimgy  executor  of  John  Fkwiing^  the  oUigor  \  and  that 
the  said  judgment  determines  the  specialty,  so  that  the 
hetrtkf  the  obligor  is  so  longer  bounds     To  this  plea  the 
plaifttiSi  demurred;  and  the  defendants  joined  in  the  de-*  v 

murrer.  That  the  law  is  for  the  plaintiffs  upon  this  de- 
murrer, seema  clear  from  the  authority  in  Ploxvd*  439. 
Elyer^  204.  pL  2«  Gali$n  v*  Hancock^  2  Mk.  430.  and  the 
aises  cioed  in  3  Boe*  Air.  p*  466.  (GwUPs  eJ,)(a)  for  the  (a)  See  Mt4 
obligee  hau  his  election  to  sue  either  the  heir  or  the  ex-  pi.  it, 
ectttor ;  but  a  judgment  agaittst  the  executor  (if  he  have 
not  assets  wherewith  to  satisfy  the  judgment)  is  no  bar 
10  aa  action  against  the  heir ;  and  it  is  not  averred  in  this 
plea,  iliat  the  executor  had  assets,  or  that  the  judgment 
hath  been  satisfied*  Upon  this  demurrer,  then,  I  con- 
ceive, the  court  is  bound  to  give  final  judgment  against 
the  defendants.  For  the  statute  is  express,  that,  if  judg- 
metit  be  given  against  the  hetr  by  confession  of  the  ac- 
tion, without  confessing  the  assets  descended,  or  upon 
deinurrer,  or  mlikcii^  it  shall  be  for  the  debt  and  damages, 
without  any  writ  to  inquire  of  the  value,  as  before  men* 
tiaped. 

Judge  RoAHE.    The  first  plea  filed  in  this  cause  being 
withdrawn,  and  a  judgment  upon  inspection  being  ren- 
dered upon  the  second,  which  does  not  appear  to  have 
been  errpneous,  the  judgment  now  in  question  was  only    n,)  1  Bur^. 
founded  upon  the  demurrer  to  the  declaration.     On  the  J^;  ^Jj^Jf 

Jield    Bald,  at 
no    case,    of 
iDorrer  to  be  withditwn.  (6)  **  Leare  to  wiihdrav  ^  demurrer,  and  plead  the  such   an    a- 

general  issue,  denied  ;  the  plaintiff  having,  hy  defendaiil's  demurring,  lost  a  •"^'n^^'aen'. 
trial  At  the  ssmtes»  thougti  the  defendant  ofTcreil  to  pay  co»ls,(f )  IJut  in  the  hHdbc\ncitwl| 
«ase  oiHwU  t.  /Hfcitoitrv, first  cited,  bemg  so  partiociliu*  a  case,  anil  tlic  cir*  ^*^  ^^*^^  it  for 
jcuiDstanoet  therein  so  hard  ou  the  defendant,  it  was  mtue  reasonable  to  f^'e  exists*^' 
gltc  leave  to  withdraw  the  demurrer,  than  to  suffer  a  niafjifcst  injustice  to  fp)  Sutton  r 
611  on  the'heh*  at  law."    Harrison* »  Prac.  ttlfi  titp.  *  Jjacon,  Prac, 

%  »  ^eg.  in  Chun, 

p.  i5d. 
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March,     trial  of  that  demurrer,  it  was  sustained  by  the  court  be- 

1       low,  and  judgment  waa  rendered  thereupon  for  the  de- 

Wuiie.^  Exe-  fendant.  The  3d,  4ih,  and  7th  and  8th  pleas,  however,  OB 
,^'-.  which  the  parties  are  at  issue,  have  not  been  tried ;  aor 

has  the  court  below  decided  upon  the  demurrer,  joined 
upon  the  6th  plea  tendered  by  the  defendants. 

As  to  the  decision  upon  the  demurrer,  I  am  of  opi- 
nion that  the  court  below  erred  in  sustaining  it.    A  View 
of  the  authorities  upon  tliis  subject  evinces,  that  it  is  not 
iudisponsably  necessary  to  be  stated  how  the  defendant 
is  heir  in  a  case   like  the  present ;  as   that  may  not  be' 
within  the  plaintiflPs  knowledge  :  nor  is  it  a  fatal  defect 
in  a  declaration  after  a  verdict,  (and  therefore  it  shall 
not  prevail  on  demurrer,  not  being  assigned  as  a  cause 
thereof,)  that  the  defendants  are  charged  in  the   detinet 
{a)  9  Bac,  only  .(a)    I.^m,  also,  of  opinion,  that  the  declaration  was 
edit.)  E8^.JS\  sufficient  in  stating  a  copy  of  the  bond ;   the  principle  of 
F.  'i^i.  ^^  common  law  being  that,  where  a  deed  is  remaining 

in  one  court,   it  may  be  pleaded  in   another,  without- 
(A)  Co.  JJtt,  showing  forth;  for  " /e;c  non  cog-it  ad  impo^Miiia  :*\i) 
'^^'  especially  as  the  defendant  in  this  case  has  not  insisted 

upon  oyer  of  the  original^  but  has  accepted  oyer  of 'a 
copy^  (thereby  waiving  the  necessity  of  the  production 
(c)  1  Wcuth^  of  the  original,)  and  has  pleaded  to  the  action.(c)  The 
s,Peyto*u  '^  judgment  of  the  district  court,  sustaining  the  demurrer, 
was,  therefore,  erroneous.  That  demurrer  ought  to 
have  been  overruled  ;  and,  such  being  now  the  opinion  of 
this  court,  and  that  the  judgment  of  the  district  court 
should  be  reversed,  a  question  is  made  by  the  judge  who . 
preceded  me,  under  the  clause  of  the  act  directing  such 
judgment  to  be  given,  by  this  court,  as  the  court  below 
ought  to  have  rendered,  (where  the  judgment  is  not  re- 
versed in  the  whole,)  whether  that  judgment  in  this  case 
ought  to  be  peremptory  for  the  ptaintifis,  disregarding 
the  other  pleas  and  demurrer ;  or  whether  the  cause 
ought  to  be  remanded  for  the  purpose  of  trying  all  the 
remaining  pleas  and  demurrer  i 
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My  opioioB^is,  that  tbt  latter  course  ought  to  be    ^^^"' 
mdoptecU     The  EnglUh  statute  of  4  and  5  Anne^  c.  16.      — • 
provides,  that  a  party  may,  by  leave  of  the  court,  plead     *2aioct^**' 
aa  mimy  several  matters,  as  he  may  think  necessary  for       ^^ 
hia  defence.(a)  ,  It  has  been  held,  indeed,  upon  the  con-     (a)  &  s^e. 
struction  of  this  statute,  that  you  cannot  plead  and  de« 
mur  to  the  same  part  of  the  declaration,  because  it  b 
said  the  dftendant  ought  not  to  draw  the  decision  to 
difierent  judicatures. (^)      In   such   case  the  inconve- (6)JML4S7. 
nienct  aforesaid  induced  the  courts,  upon  the  construe*' 
tion  of  the  statute,  to  refuse  leave  to  a  defendant   to 
plead  and  Memur  to  the  same  declaration*     Our  acts 
of  1748  and  1753,  also,  (e'dit.  of  1769,  p.  172.    and 
299.)  in  admitting  a  defiendant  to  plead  as  many  several 
matters  as  he  may  thmk  necessary  for  his  defence,  not 
only  omit  to  add  the  emphitical  expression,  *^  whether  ^f 
law  or  facti'*  which  is  contained  in  the  present  act,  but 
have  a  positive  restriction,  on  the  other  hand,  that  the 
defendant  shall  not  be  admitted  to  plead  and  demur  to 
the  whole.    These  old  acts  seem  to  have  adopted  the 
construction  of  the  EnglUh  courts  upon  the  statute  of 
Arme^  \xf  this  particular ;  but  they  have   been  changed  « 
by  the  act  of  1792,  {Ren.  Code^  80.)  which  was  re-enacted 
from' the  act  of  1786,  c.  67.     This  last- mentioned  act  is  * 

much  more  broad  and  extensive  than  either  the  English 
acts  aforesaid,  or  our  former  acu  of  1748,  and  1753,  on 
this  fubject.  It  provides  that  ^^  the  plaintiff  in  replevin, 
and  the  defendant  in  all  other  actions,  may  plead  as 
Bftiny  several  matters,  whether  of  law  or  fact,  as  he  shall 
think  necessary  for  his  defence."  In  doing  away-  ftie 
necessity  of  obtaining  the  leave  of  the  court  to  put  in 
the  pleas,  it  demolishes  the  foundation  on  which  the 
aforesaid  constraction  of  the  judges  was  erected:  it 
overrules  tl^  objection  as  to  the  constructive  incon- 
.venience  of  carrying  the  case  to  different  judicatures,  by 
aHowing  a  defendant^  in  the  most  emphatical  and  une- 
quivocal terms,  to  plead  as  many  several  matters  ^*  wke» 
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MAmcH,    tker  of  iavf  orfacf^  aft  he  sftall  think  nccessafy.    The 

iSll* 

-  iaserdon  of  these  last  words  **wArt*^  oflecw  er  facf* 

^•**!r^**'  «  *«  «ct,  and  the  omissioii  of  the  riestrictio»,  cotttrfmd 

Jf'         in  the  former  acts,  against  pleading  and  deiinurring  to  the 

Bmi.  ^  ^        . 

whole,  is  conclusive  to  show  that  that  restriction  is  aban- 
doned  by  the  modern  a^  upon  this  siJibject.  It  is  ex« 
tremely  fair  to  say,  that  the  law  will  permit  a  party  to 
try  every  plea  whi«h  it  permks  hit)  to  plead  ;  and  diere 
is  no  restriction  in  the  present  act  against  his  pkaditig 
any  thing. 

T!vere  is  nothing  unreasonable  tn  this  construction; 
even  were  the  words  of  the  act  less  positive  than  they 
are.  It  is  only  g^iving  to  a  demurrer,  under  the  act,  the 
effect  of  a  protestation,  as  existing  under  the  ordinary 
rules  of  pleading;  by  which  a  party  pleading  one  plea 
may  avoi4  the  impKed  admission  of  another. 

I  understand  this  construction  of  the  act  to  have  been 
settled,  or  at  least,  within  my  memory,  it  was  admitted^ 
in  the  case  of  Stone  v.  Pattereon^  (MS.  spring,  1806,)  in 

(^  K  H.  U  this  court;  and,  again^  in  the  case  of  Lyme  v.  Griffn.{d) 
With  respect  to  the  7th  section  of  the  act  concerning 

(h)  1  Rev.     fraudulent  devises,(A)   in  which  it  is  provided,  that  a 

*  ^"       judgment   on   demurrer  shall  be  for  the  debt  and   da- 

*  mages,  the  answer  i^,  that  this  section  is  to  be  confined, 
ii^the  construction,  to  cases  in  which  there  is  a  demur* 
rer  only,  and  npt  other  pleas  also. 

My  opinion,  therefore,  is,  that  the  judgment  of  the 
district  court  sustaining  the  demurrer  is  erroneous,  and 
ought  to  be  reversed;  and,  proceeding  to  give  such 
jiAgment  as  the  court  below  ought  to  have  given,  I  am 
further  of  opinion  that  the  cause  should  be  remanded,  for 
the  purpose  of  trying  the  remaining  pleas'and  demurrer : 
but  the  other  judge;  while  he  concurs  as  to  a  reversal  of 
the  judgment,  differing  with  me  in  opinion  as  to  th^ 
ulterior  measures  to  be  taken  in  the  cause,  f  am  of  opi- 
nion that  no  hirther  judgment  can  be  given  in  the  case. 

I  presume  that  the  judgment  now  to  be  entered  ki 
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tbift  ease  mutt  he,  m  effect,  lake  the  first  judgment  reA-    Marc«, 
dered  io  the  case  of  The  Commcn%v€mUh  v.  BeawnoT'  ' 

c^i«^(a)  viz.     **  That  the  judges  of  this  court  being  ^"^JjJJ^*^ 
9^gt^pd  in  opimoD,.  tbat  the  juSgment  of  the  court  bdow       _;;v 
is  erroneous,  and  ought  to  be  reversed,  do  reverse  the  ^a)  s  CaU^ 
same :  but,  being  eqwJly  divided  in  opinion  on  the  quew  ^^^' 
tion,  vhether  a  peremptory  judgment  should  be  ren- 
dered, for  the  appellant,  on  the  demurrer  to  the  declara- 
UOD^  olr  the  cause  be  remanded,  to  be  proceeded  in  as  to 
the  remaining  pleas  and  demurrer  existing  in  the  cause, 
ao  further  judgment  can  be  rendered ;  the  case  not  being 
provided  for  by  the  act  of  assembly*^' 

The  court  being  thus  divided  in  opinion,  it  was  pro- 
posed by  Judge  Tuckbe,  and  agreed  to  by  Judge  Roame, 
that  the  case  should  lie  over  for  further  consideration  by 
the  then  judges,  or  until  a  chaise  should  take  place  in  the 
court.  »After  the  apcession  of  Judge  BaooKK,  the  case 
was  again  called  up,  on  the  4th  of  March^  1811  s  when 
jAidge  Tucker  suggested  the  propriety  of  a  new  argu- 
loent;  but  Brooke  was  not  disposed  to 'trouble  the  bar 
untU  be  should  have  Looked  into  the  case.  He  therefore 
took  the  record;  and,  on Mamhy^  March  12th,  delivered 
the  £ollQwring  opinion. 

Judge  Brooke^  Coming  into  the  court  since  this 
cause  was  argued,  and  concurring  with  my  brother 
judges,  on  the  first  point,,  that  the  judgment  of  the  dis- 
mct  court  must  be  reversed^  I  shall  make  no  remarks 
upon  it,  but  proceed  to  state,  as  briefly  as  I  can,  the 
grpunds  of  my  opinion  on  the  second  point,  on  which 
there  is  a  difference  of  opinion  in  the  court.  I  do  not 
deem  it  necessaiy  to  notice  mbutely  all  the  changes  that 
the  rules  of  pleading  have  undergone  by  the  adjudica- 
tions of  the  £;^/fM  judges,  upon  the  statute  4  Anne; 
oor  under  the  operation  of  the  acts  of  1748,  and  1753, 
%hich  seem  to  have  followed  up  the  afbre-mentioned  ad- 
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March,  judications*  I  shall  only  remark,  by  way  of  iUusfrating 
._  my  exposition  of  the  act  of  1792,  the  last  on  the  subject 
^*lS?to«^**'  of  pleading,  that,  though  the  former  acts  of  1748,  and 
•^*  1753,  relaxed  the  rule  of^the  common  law,  they  still  i*e- 
Strained  a  defendant  from  pleading  and  demurring  to 
the  same  matter  in  the  declaration :  the  rule  laid  down 
in  both  of  these  acts  is,  that  the  plaintiff  in  replevin,  and 
•  the  defendant  in  any  other  action,  may  plead  as  many 
several  matters  as  he  shall  think  necessary  for  his  de- 
fence ;  so  as  they  be  not  admitted  to  plead  and  demur 
t6  the  whole.  With  these  acts  before  them^  the  legiria- 
ture  passed  the  act  of  1792;  upon  a  correct  construction 
of  which,  the  point  under  consideration  must  be  decided : 
by  that  act  it  is  declared,  that  the  plaintiff  in  replevin, 
and  the  defendant  in  any  other  action,  may  plead  as 
many  several  matters,  whether  of  law  or  fact,  as  he  shall 
think  necessary  for  his  defence.  The  expression  ^*  so 
as  they  be  not  admitted  to  plead  and  demur  to  the 
whole,''  in  the  two  former  acts,  is  dropped ;  and,  for  the 
purpose  of  showing  more  clearly  the  intention  to  change 
the  rule,  the  words,  **  whether  of  law  or  fact^^  are  in- 
serted in  the  same  clause.  The  design  of  the  legisla- 
ture to  me  is  obvious  :  the  restriction  in  the  two  for- 
mer acts  was  intended  to  be  taken  off,  and  the  plaintiff 
in  replevin,  and  defendant  in  any  other  action,  ad- 
mitted to  plead  and  demur  to  the  same  matter  in  the  de- 
claration. The  argument  against  this  admission  {ab  in^ 
convenienti)  I  shall  not  now  examine.  My  impression 
is,  that,  under  a  reasonable  application  of  the  rule,  it 
may  be  made  to  produce  despatch  rather  than 'delay  in 
pleading.  However  that  may  be,  the  act  of  1792,  in  my 
opinion,  setdes  the  rule,  that  the  defendant  may  demur 
and  plead  to  the  same  matter ;  and,  when  I  see  dis- 
tinctly what  the  law  is,  I  am  not  at  liberty  to  depart  from 
it.  I  am,  therefore,  of  opinion  that  the  cause  be  sent 
back  for  the  trial  of  the  issues,  and  the  other  demurrer, 
^n  which  the  district  court  did  not  decide. 
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Judges  Tucker  and  Roane  adhering  to  their  respec-  March, 
live  6pinions  formerly  pronounced ;  the  judgment  of  the       _ 
dUtrict  court,  upon  the  demurrer  to  the  deeluratton,  was       ^*^J 

reversed,  and  the  cause  remaaded  to  be  proceeded  in  as  WiUiami. 
to  the  remaining  pleas  and  demurrer. 


Cky  against  Williaios  and  others,  VT'n'it) 

and 
The  Same  against  The  Same. 

UPON  appeals  from-two  decrees  of  the  late  judge  of  ,^  j^  ^„  ^^^^ 
the  superior  court  of  chancery  for  the  /[*icAwonrf  district,  ^['il^-^^^gubi 
pronounced  the  16th  of  May^  1804  ;  by  the  first  of  which  i««'  *».  ^^y 
a  bill  exhibited,  by  Matthew  Ciay^  and  Mary  his  wife,  w-due  influ- 
against  Sarah  Williams^  executrix  of  Joseph  Williams^  and  frwuiui^t  ^ 
administratrix  of  Robert  Williams  and  others,  defendants,  pwu^ngule 
was  dismissed  with  costs ;  and,  by  the  second,  the  equity  teJj^uji^Vrom 
of  a  cross  bill,  exhibited  by  Sarah  Williams^  executrix  ^!j*^  ^lemauds 
and  administratrix  aforesaid,  against  Clay  and  wife,  was  s***^  *»«"  «"^» 

bond   as  exc- 
SUStamed*  i;uiri\,    fur   a 

The  primary  object  of  the  first-mentioned  bill,  (filed^lnd'^o^ffcw  a 
September  10,  1795,)  was  a  discovery  of  assets  to  satisfy  i^^^fj^^lll/j?,^^^ 
a  judgment  confessed,  in  Pittsyhania  county  court,  on  a  J°ui/^l'^*^*j* 
bond  for  7y500l.  given  by  Mrs.  Williams^  as  executrix  of  *''^''  ^'.'*  ^l'® 

^  -^  '  comt  give  il8 

Joseph  Williams^  to  Matthew  Clay.  «iti  to  the  ob- 

*^        ^  ^  ligee,  but  will 

The  plaintiffs  alleged  that  Robert   Williams,   second  leave  him  10 

his  remedy  at 
bw.  Yet  if  he  be  entitled  (independently  of  the  transiictinn  in  qaeslion)  to  an  account  of 
atiKts,  the  court  will  decree  such  uccovnt,  and  allow  him  what  may  be  justly  <iuc,  not  ex- 
cetiUng"  ihe  amount  of  the  judgment  f  the  rule,  in  such  caae,  being,  that  he  in  bound  by  his 
OFQ  fraud,  so  tkr  as  it  operates  against  hini« 

2.  A  court/Of  < 
cutors,  <^r  c 

dreumstancet  of  tlie  case,  that  the  court  umy  aee  there  has  been  no  fraud,  and  tliat  e\tryr 
thing;  was  fair. 

3.  Qiutvet  whether  the  evidence  of  a  person  employed,  hy  both  parlies,  as  an  nttorney^  or 
Mcrivener^  to  wi-itea  bond  for  t^  fraudulent  purpose,  be  admissiblu  to  prove  thcfniUil?{^\') 


«rt/Of  ec^uity  will  not  assist  in  carrying  into  effect  compositions  of  clflims  by  cxe- 
r  other  ficluoiaric;;!,  unless  the  puriy  praying  it  will  firsi  uufuld  ami  (lit>close  all  the 


(ly^Notc.  It  seenu  Crom  Brooke's  and  Tucker's  opinions  in  this  case, 
thut  they  considered  such  testimony  admissible.  RoA  ne  is pointedltf  contra  ,• 
and  Fleming  said  nothing  upon  the  point.    Jdeo  quarre  ? 
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Mahcv,     husband  of  the  'defendant,  Sarah,  had  wasted  and  ap- 

« 1       propriated  to  his   own  use  large  sums  belonging  to  the 

C^y        estate  of  Joseph  IPtlliams^  for  which  he  never  accounted ; 
Williams,    that  the   plaintiff  Mary  was  the  only  child   of  the  said 
Joseph^  and  entitled,  linder  his  will,  to  a  very  considera- 
ble part  of  his  estate,  which  was  now  in   the  possession 
of  the  defendant,  Sarah^  and  of  the  other  defendants, 
'  distributees  of  the  estate   of  Robert    Williams.     They 

prayed,  therefore,  a  settlement  of  the  executorship  of 
Robert  Williams  s  "  that  Sarah  Williams  might  show 
what  estate  she  had,  as  executrix  of  her  first,  and  admi- 
nistratrix £>f  her  second  husband ;  that  the  other  defend- 
ants might  show  what  estate  of  Robert  Williams  they  had 
in  their  possession ;  that  all  proper  accounts  might  be 
taken,  and  a  proper  decree  made." 

To  this  bill  Mrs.  Williams  put  in,  successively,  two 
answers.  The  first  (which  was  sworn  to  February  25^ 
'"  1796,)  admitted  the  recovery  against  her  in  Pittsylvania 
court,  (without  making  any  objection  on  the  ground  of 
fraud,)  rendered,  partly,  an  account  of  the  executorship 
of  the  estate  of  Joseph  Williams  by  Robert  Williams ; 
(referring  for  more  complete  information  to  the  books 
of  the  said  Joseph  and  Robert  ;^  and  as  to  the  estate  of 
Robert  WilUamSy  referred  to  the  inventory ;  observing, 
that  part  had  been  appropriated  in  discharge  of  debts, 
and  part  allotted  to  the  distributees.  She  did  not  admit 
that  any  waste  of  the  estate  of  Joseph  Williams  had  been 
.  committed  by  Robert  Williams. 

A  second  answer,  filed  September  24, 1798,  ("  but  no 
rule  or  order  allowing  it  appears  to  have  been  entered,") 
sets  forth  sundry  additional  circumstances  relative  ta 
the  executorship;  particularly,  that  all  the  payments 
to  Robert  Williams^  of  debts  due  to  tlie  estate  of  Joseph 
Williams^  were  in  paper  money ;  part  of  which  (as  Ro- 
bert Williams  informed  the  defendant)  was  offered  by 
him  to  be  paid  into  the  treasury  of  North  Carolina^  ac- 
cording to  the    laws  of  the  said  state,  in  discharge  of 
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British  debts,  and  was  rejected,  because  no  person  had     Mabcu, 
been    appointed  with  authority  to   receive  it ;    and  the       — ;— 
same,  so  offered  and  rejected,  (together  with  the  balance  -      ^^ 
of  the  eaid  paper  money,   depreciated,  and  became  of  no     ^ViUiamt. 
value,  in  his  hands ;  that,  since  the  death  of  Robert  tVil^ 
liams^  the  defendant  had  received  only  sixty  dollars  as 
executrix  of  Joseph  ;  that  many  debts  were  still  due  to 
the    said   estate,  but  the   defendant  believed  that  very 
few  could  be  collected  at  this  late  period ;    many  trials 
having   been  made    in  vain.     She  did  not  deny  "  that 
the   complainants     had   obtained    a    judgment    against 
her  in    Pittsylvania   court    for    the   sum    of    7f5O0h ; 
but  conceived  them  not  entitled  (if  there  be  no  error  in 
the  said  judgment)  to  receive  the  sam^,  except  as  far  as 
the  assets  of  the   estate   of  the  said  Joseph    Williams^ 
which  had    and  might  hereafter    come   to    her   hands, 
should  extend,  after  payment  of    the   yet    unsatisfied 
debts  :  she  had  declared  to  the  said  Matthew  Clay  her 
willingness  to  pay  him  his  share- of  the  said  assets,  pro- 
vided he  would  give  her  bond  and  security  to  satisfy  a 
proportional  part  of  such  debts  as  might  arise  to  charge 
th||  said  estate ;  to  which  proposal  he  had  refused  to  ac- 
■  cede."     As  to  the  estate  held  by  the  defendant,  as  lega- 
tee of  her  first  husband,  she  stated  her  right  to  hold  it 
as  being  the  same  by  which    the  complainants  hold  a 
part  of  the  same  estate  ;    that  commissioners  were  long 
since    appointed,   who  divided   the  land,   negroes,  and 
other  property  on   the  land,  according   to  the  will   of 
'"Joseph  Williams^  between  the  defendant  and  the  com- 
plainant  Mary   her   daughter;     and    the   complainants 
could,  therefore,  ,have  no  right  or  title  to  any  part  of  the 
4>roperty  so  held  by  the   defendant;   although  the  same 
(as  ^ell   as  the   share   of  the  complainants)   might  be 
liable  to  creditors. 

To  this  answer,  the  defendant  added  a  demurrer  to  so  " 
much  of  the  bill  as  demanded  an  account  of  her  admi- 
nistration of  the  estate  of  Robert  Willtams;  observing 
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March,     that  his  estate  was  not  bound  to  pay  the  debts  or  legacies  ^ 

1       of  Joseph  Williams,  until  it  be  proved  that  the  estate  of 

CUiy       ^jje  gaid  Robert  was  justly  Jndebted  to  that  of  Joseph; 

Williams,    fam  expressing  her  willingness,  if  the  complainants  could 
'     establish   that  circumstance,   (which   she  thought  they 
could  not,)  to  render  such  account,  when  hereafter  law- 
fully called  upon.  -» 

John  Call^  one  of  the  defendants,  (whose  wife  Lucinda^    ' 
was  one  of  the  daughters  of  Robert  Williams^  relied  on 
a  marriage  contract  by  which  he  became  entitle^d  to  all 
the  property  he   had  ever  received  from  his  estate,  and 
had  obtained  a  decree  for  it,  in  the  county  court  of  Pitt' 
syhania^  in   a  suit  against  the  widow  and  distributees* 
His  answer,  moreover,  (sworn  to  the    13th  of  August^ 
1796,)  suggested,  that  the  plaintiff  Matthew  Clai^  and 
defendant  Sarah  Williams^  had  combined  together  to  de- 
fraud the  respondent  and  his  wife,  and  the  creditors  of 
the  two  estates  ;  that  (as  the  respondent  verily  believed) 
the  judgment  obtained  by  the  complainant,  for  7,500/. 
was  collusive ;    for   "  that  Matthexu  Clay  told    the  re- 
spondent that  he  the  said  Clay  had  told  the  said  Sarah 
Williams  a  method  of  securing  him,  and  keeping  a  good 
living  herself,  but  that  she  would  not  consent  to  it ;  and 
that  sl^  was   wroilg,  for,  if  he  did  not  get  the  estates, 
HamiltorC'  (a  British  creditor)  "  would}**    **and  asked 
the  respondent  why  he  (as  a  friend  to  her  and  her  chil- 
dren) did  not  advise  her  to  such  measures  a^he  sup- 
posed would  enable  her  to  secure  herself  against   the 
%i\.^\vci%  ol  Hamilton  f    The  i^cspondent  verily  believed, 
the  complainants,  and  the   defendant  Sarah^  never  had 
any  settlement  of  their  accounts  ;   (if  they  had,  it  is  pre-    ' 
Bumable  that  she  called  upon  some  person  to  assist  ber^ 
by  whom   the  complainants  could  prove,  it  j)    that    the 
complainant  Matthew^  in  order  to  prevail  on  the  defend- 
ant Sarah  to  confess  the  judgment,  promised  her  to  let 
her  keep  what  she  had  in  possession,  and  to  permit  her 
children  to  keep  theirs  also,  provided  he  prevailed  in  the 
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present  suit;  that,  a  few  weeks  only  before  the  judgment     Marck, 

Id  question,  the  respondent  was  at  the  house  of  the  com-       1 

plainant  Matthewy  in  company  with  him  and  the  defend-  ^v.^ 
imt  Sarahs  and  a  proposal  was  made  for  her.  to  give  him  Wiliiann. 
the  said  Matthew  a  judgment ;  that  she  said  she  would 
do  it  willingly,  if  the  estate  of  Robert  IViliiams  would 
not  be  injured  by  it;"  and  the  respondent  **  heard  the 
complainant  Matthew  Clay  tell  her  it  would  not,  and  ask, 
how  can  it  ?  The  respondent  understood  that,  in  a  few  -  ' 
days  after  the  afotesaid  conversation,  the  defendant 
Sarah  passed  her  note  to  the  complainant  for  7,500/. 
tind,  at  the  next  quarter  session  court  for  Pittsylvania 
county,  confessed  the  judgment."  The  respondent  fur- 
ther said  that  he  **  heard  the  defendant  Sarah  Williams^ 
tell  her  son-in-law  John  Williams  that  the  complainant 
Matthew  day  had  offered  to  take  from  her  Judge  Wil- 
ham^^H  bond  due  the  estate  of  Joseph  IViliiams^  for  six 
hundred  pounds,  debt,  and  interest,  or  thereabout,  and 
gire  her  a  full  discharge  against  all  claims  from  him  on 
account  of  his  wife's  estate  j  to  which  the  said  Williams 
advised  her;  but  she  replied,  she  would  not,  for  she 
was  convinced  that,  on  a  fair  settlement  of  accounts, 
the  said  Clay  would  fall  in  her  debt."  / 

Nathaniel  Wanhington  IViliiams  and  others,  distributees 
of  Rodert  WilliainSy  in  their  answers,  (sworn  to  the  21st 
of  August^  1800,)  averred,  that  they  believed  the   said  , 

Robert  IViliiams  conducted  himself  fairly,  honesriy  and 
bonourdbly  in  all  his  transactions  relative  to  the  estate  of 
Joseph  Williams ;  that,  after  the  intermarriage  of  the 
complainants,  there  was  an  order  of  the  county  court  of 
Pittsylvania^  made  on  the  motion  of  Clay  and  wife,  sum- 
moning the  said  Robert  Williams  to  render  an  account  of 
his  guardianship  of  the  complainant  Mary;  that,  there- 
upon, a  full,  fair  and  final  settlement  of  the  accounts  of 
the  said  Robert  William^t^s  guardianship  took  place ; 
showing  a  balance  of  only  3/.  65.  Sd,  due  from  the  said 
/Robert  Williams ;  Xh^t,  afi':r  his  denth,  the  complainant 
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March,     Matthew  Clay  had  constant  access  to  his  books,  as  weH 

1811 

1       as    those   of  Joseph  Willmms.  and,  therefore,  probably 

C'ay  ,.     acquired  all  the  information  necessary  to  form  a  judg- 
WiUiwn*.    ment. whether  any  thing  was  due  to  his  wife > or   not; 
yet  he  suffered  the  estate  of  Robert  Williams  to  be  di- 
vided amongst  his  family,  and  never  once  endeavoured 
to  prevent  it,  although  he  lived  within  two  miles  of  the 
•    place,  and  was  well  acquainted  with  the  intention  of  the  . 
administratrix   to  make    a   distribution    of   the   estate. 
■  Upon  the   whole,  the  defendants  explicitly  stated  their 
belief  that  nothmg  was  due  from  the  estate  of  Robert 
WtUiayns  to  that  of  Joseph.     They  also  charged   the 
judgment  to  have  been  obtained  by  fraud;  setting  forth 
that  they  were  informed  and  believed  **  it  was  a  scheme 
contrived  by  the  complainant  Mattheus  Clay  to  circum- 
vent and  injure  the  defendants  to  this  suit,  at  the  very 
time  that  hevwas  imposing  on  the  credulity  and  confi- 
^     dence  of  Sarah  Williams^  by  making  her  believe  that  it 
was  a  step  which  was  necessary  for  preserving  the  estate 
of  the  said  Robert  Williams  from  the  British  creditors  of 
the   said  Joseph  Williams^  who  (the  said  Matthew  had 
contrived  to   make  her  believe)  would  have  a  right  to 
come  upon  the  estate  of  the  said  Robert  Williams  for  sa- 
tisfaction, and  t)iat  the  only  means  of  preventing  it  would 
be  by  suffering  him  to  get  it,  through  the  channel  of  a 
fictitious  claim,  and  that  he  would  give  his  bond,  to  se- 
cure it  to  the  family  of  the  said  Robert  Williams  after  he 
had  secured  it  against  the  aforesaid  creditors  of  Aie  said 
Joseph  ;  that  there  was  nothing  due  to  the  complainants 
from  the  said  Sarah  WilliamSy  as  executrix  of  the  said 
Joseph  Williamsy  or  in  any  other  capacity,  and  that  the 
sum  mentioned  in  the  note,  on  which  the  said  judgment 
is  founded,  was  altogether  fictitious  and  pretended  ;  and 
although  the  s^id  Sarah  Williams^  in  her  answer  to  this 
suit,  hath  not  stated  the  fraud,  that  is  owing  to  part  of 
the  same   system  of  imposition  which  the  complainant 
had  been  practising  on  her  during  the  lifetime  of  the 
6. 
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complainant  Mart/j  who  died  on  or  about  the  26th  day  of     ^,^f,*;"' 
March^  1798;  that,  according  to  his  promise  aforesaid,       -^ — 
the  said  Matthew^  on  receiving  the  said  note,  gave  hb  » 

bond,  to  restore  the  estate  of  the  said  Robert  Williams 
to  his  family  after  he  had  secured  it  against  the  credit- 
ors of  the  said  Joseph  Willtams^  deceased ;  which  bond, 
together  with  tX\  the  books  and  papers  of  the  said  Robert 
Williams^  were  unfortunately  destroyed,  on  or  about  the 
2»th  A^y  o{  October^  1798,  by  the  accidental  burning 
down  of  the  niansion- house  and  office  of  the  said  Robert 
Williams^  deceased;  after  which,  the  complainant  Mat" 
therv  appears  to  have  conceived  that,  by  the  loss  of  those 
important  evid  mces,  he  should  have  it  in  his  power  to 
mature  his  fraud  and  defeat  the  daims  of  the  represen- 
tatives of  the  said  Robert  Wihtams^  and  therefore,  he  now 
pretends  that  the  said  note  was  given  for  a  just  debt,  and 
is  endeavouring  to  compel  payment  of  the  said  judgment 
from  the  estate  of  the  said  Robert  WiiiiamsJ*^ 

Oh  the  10th  of  September^  1800,  Mrs.  Williams  filed 
her  cross  bill,  (which  does  not  appear  to  have  been 
sworn  to,)  charging  Clay  with  fraud  in  obtaining  the 
note  of  hand  and  judgment,  by  taking  advantage  of  the 
confidence  she  reposed  in  him,  as  having  married  her 
daughter;  by  playing  upon  her  fears  of  a  recovery  by 
John  Hamilton  &f  Co.  against  her,  of  very  large  sums, 
for  which  suits  were  pending  in  the  federal  court ;  by 
making  her  believe  that  the  estate  of  Robert  Williams 
(who  had  been  guilty  of  no  malversation)  would  be  liable 
to  satisfy  those  demands,  instead  of  the  estate  of  Jo- 
seph Williams,  which  she  had  since  discovered  was  the 
true  debtor ;  and  thereby  persuading  her  to  give  him  the 
note  for  a  fictitious  sum  which  should  be  equal  to  all  th^ 
estate  of  Robert  Williams,  on  which  he  would  afterwards 
sue,  and,  having  absorbed  the  whole  estate  in  satisfaction 
of  the  judgment,  would  afterwards  restore  it  to  the  fa- 
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March,         The  cross  bill  further  stated,  that  Clay,  in  order  to 

L*      preserve  the  appearance  of  good  faith,  gave,  as  he  had 

•     'Clay        previously  prpmised,  a  bond^  obliging  himself  to  restore 

WiUiaras.     die  estate  in  manner  aforesaid ;    "  but    the   same   was 

lately  destroyed,  with  all  the  books  and  papers  of  th<5 

eaid  Robert  Williams^  by  the  accidental  burning  down  of 

his  mansion-house-;"   that  Clay  and  wife,  *'  afterwards; 

according  to  the  plan  which  Ke'had  proposed,  exhibited 

"^  their  bill  demanding  satisfaction  of  the  judgment  out  of 
the  estate  of  Robert  Williams;  to  which  she  put  in  an 
answer,  drawn  by  counsel  employed  by  Cfaj/,  and  iii 
which  the  circumstances  aforesaid  were  purposely  omit- 
ted ;  that  she  still  confided  in  Clay,  and  believed  he  would 
perform  his  Engagement,  "until  after  die  burning  of  the 
.  hoQse  aforesaid,  when,  having  found  out  that  his  bond 
was  burnt,  he  began  to  show  his  real  intentions,  dnd  im- 
mediately claimed  the  whole  amount  of  the  judgment ; 
that  Ciay^s  conduct  was  the  more  oppressive,  as  Hamitton 
i^  Co.  had  recovered  judgments  against  her  as  executrix 

>  of  Joseph  Williamsy  to  satisfy  which  she  had  no  assets  ; 
and  the  property  of  that  estate,  which  was  delivered  to 
the  said  Clay,  ought  to  be  restored  to  her  for  the  purpose 
of  discharging  those  judgments ;  (a  suit  she  had  brought 
to  compel  him  to  give  security  to  refund,  having  been 
dismissed,  in  consequence  of  the  said  arrangement  agreed 
upon  between  them ;)  and,  moreover,  that  in  the  year  17"  , 
she  delivered  sundry  puhTic  securities  or  certificatefi  be- 
longing to  the  estate  of  Robert  Williams,  to  the  said  Clay, 
to  make  sale  thereof,  for  which  he  had  never  accounted. 
•  She,  therefore,  prayed  an  injunction  to  prevent  all  further 
proceedings  on  the  judgment  for  7,500/.;  an  account  of 
the  proceeds  of  sales  of  said  certificates,  and  general  re- 
lief.*' 

Clay,  by  his  answer,  "  passing  over  the  obloquy  which 
the  plaintiff  attempted  to  throw  upon  him,  denied  that  he 
endeavoured  to  alarm  her  by  any  representations  of  the 
liability  of'the  estate  of  Robert  Williams ;  averring,  that 
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ht  never  gave  to  tht  plAiotiff  a^y  bond  for  rfsfunding)     ^igif"* 
diat  the  dismission  of  ilie  9Utt  which  the  plaintiff  liad      >— ^i- 
brought  against  him  wad  not  to  be  a^ribed  to  any  other  ^ 

cause  than  the  settlement  with  her,  founded  upon  a  con*  WiUiams. 
yictioQ  in  her  that  the  sum  of  7',$00L  was  really  due^ 
even  without  interest ;"  as  evidence  of  which,  he  stated 
that,  *♦  in  the  lifetime  of  Robert  Williams^  he  had  sued 
him  and  Mrs.  WHliamSy  for  an  account  of  the  executor- 
sbipt  and  a  decree  was  entered  against  them,  in  North 
Carolina^  for  10,000/.  proclamation  money,  with  liber^ 
xeserved  to  make  known  any  credits  at  the  succeeding 
term ;  (before  which  the  said  Robert  fVilliams  died,  and 
the  suit  continued  against  her  alone  ;)  that  he  then  made 
oath  to  the  amount  of  his  claim,  and  bail  was  demanded 
of  Robert  Williams  by  authority  to  the  amount  of  ^.000/. 
He  also  denied  that  the  plaintiff 's  answer  to  hi^  biU  was 
drawn  by  counsel  employed  by  him.  As  to  the  public  , 
securities  or  certificates  mentioned  in  the  cross  bill,  he 
<>bserved,  that  Henry  Clay  (and  not  himself)  had  the 
power  of  attorney  from  Mrs.  fVilliams  to  dispose  of 
them ;  which  was  done,  and  the  proceeds '  accounted 
for  to  her,  as  would  appear  by  the  accounts  and  receipts 
fiereunto  annexed.^'  But  it  does  not  appear  that  any  such 
accounts  and  receipts  were  filed. 

The  deposition  of  Theodorick  B.  M^Robert  (taken 
May  6th,  1801,)  stated,  that  ^^  some  time  about  the  year 
1794,  or  1795,  he  was  requested  by  Matthew  Clay y  or 
Sarah  Williams^  either  one  or  both  of  them,  to  attend  at 
the  house  of  the  said  Clay  to  transact  some  business  in- 
teresting to  both  parties ;  that,  on  his  arrival,  after  some 
conversation  with  the  parties,  he  was  requested  to  write 
a  bond,  from  Sarah  Williams^  as  executrix  of  Joseph 
WilliamSy  for  the  sum  of  7,500/.  (as  well  as  he  recollects) 
to  Matthew  Clay  ;  that,  at  the  time  of  executing  the  said 
bond,  the  deponent  understood,  and  was  informed  by 
both  parties,  that  a  certain  Hamilton  claimed  a  British 
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^m^^*     debt  of  the  estate  of  Joseph  WiUiams;  that  an  effort  had 
— —       been  made  to  discharge  this  debt  under  the  law  of  the 

f  lav 

^/        State  of  North  Carolina^  authorizing  payments  into  the 
state  treasury  in  discharge  of  such  debts ;  and  that  the 
whole,  or  a  considerable  part,  of  this  debt  had  been  paid 
or  tendered,  at  the  treasury  of  North  Carolina  ;  that  the 
parties,  doubting  as  to  the  liability  of  Joseph  Wiltiams^s 
estate  to  the  payment  of  Hamilton's  debt,  (the  decision 
of  the  federal  court  on  such  payments  being  unascer- 
tained, or,  at  least,  it  not  being  certainly  known,  at  that 
time,  by  the  parties,  how  far  that  court  had  gone,  or 
would  go,  in  sustaining  or  rejecting  such  pajrments,) 
some  plan  was  thought  right  and  necessary  to  shelter  the 
estate  from  a  claim  considered  by  both  parties  to  be  un* 
just,  insomuch  that  Joseph  Williams* s  estate  ought,  in 
equity,  to  be  entirely  exonerated;  that,  to  accomplish 
^  this  plan,  the  bond  aforesaid  was  given,  judgment  con- 
fessed, under  a  representation  made  by  the  said  Clay^  that 
TSlxs.  Williams  must  and  would  find  herself  safer  in  the* 
hands  of  said  Clay  than  in  the  powtr  of  ^British  creditor; 
that  bonds* were  interchangeably  executed  by  the  parties; 
the  condition  of  which,  as  this  deponent  believes,  (trust* 
ing  to  his  best  recollection,)  stipulated  the  mutual  dis- 
mission of  suits  then  depending  between  them ;  one  by 
Mrs.  Williams  against  said  Clay  in  Pittsylvania  court,  to 
compel  him  to  refund  the  property  received  by  him  as  a 
legatee  of  Joseph  Williams'* s  estate;  the  other,  in  some 
court  in  North  Carolina^  against  the  said  Sarah  Williams^ 
as  executrix  of  the  said  Joseph^  by  Matthew  Clay  ;  and 
that  nothing  was  inserted  in  the  said  bonds  respecting 
Hamilton's  claim,  and  the  arrangement  on  that  subject, 
because  the  thing  was  fully  understood  between* the  par- 
ties, and  it  was  thought  more  prudent  not  to  reduce  any 
thing  of  that  kind  to  writing ;  that  the  mutual  dismission 
of  the  suits  above  referred  to  did  not  (as  this  deponent 
understood)  form  any  part  of  the  consideration  of  the 
bond   on  which   the  judgment    was   confessed  ;    and 
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that  the  proceedings  on  this  bond  were    designed   to     ^^*J'"» 

answer  no  other  purpose  than  to  protect  the   estate  of      • 

Joseph  JViUiams  from  Hamilton's  debt:  this  deponent  v!^ 
knows  of  no  settlement  between  the  parties,  of  the  ac-  "W***"^ 
counts  pf  Joseph  WiUiams*s  estate,  akhough  the  bond 
for  T^SOOU  expresses  ^^upon  a  settlement,'^  &c. ;  bu^ 
he  was  requested  to  write  the  bond  in  that .  style,  us 
best  adapted  to  the  nature  of  the  transaction,  and  to 
guard  against  any  impression  that  might  arise  from  an 
inspection  of  the  bond  that  it  was  a  loose,  random  trans- 
action ;  and  he  was  at  the  samf  time  assured  by  the  par- 
ties that  there  had  been  no  previous  reference  to  the 
books  of  Joseph  Williams^  or  any  liquidation,  final  or 
otherwise,  of  the  accounts  relative  to  Joseph  IVUliams^s 
estate,  and  that  the  spirit  and  design  of  jhe  transaction 
was  to  defeat  Hamilton's  claim,  not  to  furnish  evidence  ^ 
of  a  bonajide  debt  to  Matthew  Clay  ;  and  the  sum  speci- 
fied in  the  bond  was  assumed  as  sufficient  to  shelter  Jo- 
seph WiUiams^s  estate  completely*  This  deponent  further 
states,  and  he  understood  it  as  agreed  by  Matthew  Clatfy 
that  the  transaction  should  in  no  shape  affect  the  estate 
of  Robert  WiUiams,  either  in  the  hands  of  his  adminis- 
tratrix, or  of  his  children ;  and  that  an  assurance  to  that 
effect  being  required  by  the  said  Sarah  Williams,  was 
given  by  the  said  Clay,  (as  this  deponent  firmly  believes 
and  is  persuaded,)  previous  to,  or  at  the  time  ef,  signing 
the  judgment  bond,  and  thus  a  difficulty  removed  which 
might  otherwise  have  prevented  the  sfgnature  of  the  said 
bond  by  the  said  Sarah  JViUiams.^ 

On  the  6th  of  November^  1S02,  the  deposition  of  the 
same  witness  was  taken  over  again  to  the  same  effect, 
with  these  additions,  that,  being  asked  whether  he  knew 
that  the  dwelling-house  and  office  qC  Robert  William^ 
were  burnt  ?  he  answered,  "  I  know  that  they  were,  and 
since  the  transactions  referred  to  in  the  foregoing  depo- 
sition ;''  and  being  asked,  **  Do  you  recollect  any  other 
s.tipulation  in  the  condition  of  the  bonds  interchangeablyr 
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March,     given  V^  ht  answered,  **  Having  seen  (since  I  jwve  my 
-*—       first  deposition)  a  bond  in  tht  poasessioti  of  Mr*  i  ay^ 
1^        which  I   believe  to  be  one  of  the  bonds  above  referred 
Williams.     ^^^  j  think  the  condition  contains  a  stipulation  to  rectify- 
any  mistakes  that  might  be  found  in  the  settlement." 

Sundry  oth^r  depositions  proved  declarations  by  Mrs. 
Williams^  (when  Clatf  was  not  present,)  of  circumstances 
corresponding  with  the  statement  in  her  cross  bill. 

The  chancellor,  on  a  hearing,  dismissed  the  bill  of 
Clay  and  wife,  and  awarded  an  injuncuon  %o  restrain  him 
*  from  proceeding  to  obtaifi  satisfaction  of  his  judgment 
until  further  order ;  decreeing,  moreover,  ^^  that  Clay 
should  seal  and  deliver  to  Mrs.  tVilHctms  his  obligation, 
in  the  penalty  of  2,000/.  with  condition  to  be  void  if 
he  shall  refund  so  n^uch  of  the  estate  of  the  said  Joseph 
WiUiams^  received  by  him,  as  he  ought  to  contribute  to* 
wards  discharging  the  debts  of  that  testator ;  and  that 
the  cross  bill  be  dismissed^  as  to  the  public  securities, 
or  certificates,  thereby  demanded ;  the  receipt  of  which 
by  him  is  denied,  and  not  proved  ;"  from  which  decrees 
Clay  and  wife  appealed. 

Peyton  Randolph  and  BotU^  for  the  appellants. 

Cally  for  the  appellees. 

Thursday y  March  21st.    The  judges  pronounced  their 
^opinions. 

Judge  Brooke.  If,  as  was  contended  by  the  .counsel 
for  the  appellees,  the  judgmeht  confessed,  in  Pittsyha^ 
ma  court,  upon  the  note,  which  is  alleged,  in  the  cross 
bill,  to  have  been  executed  by  the  appellee  Sarah  Wtl^ 
ham^  for  the  purpose  of  defeating  the  claim  of  a  bona^ 
fide  creditor  oi  Joseph  Williamsy  her  tesutor,  were  the 
only  ground  on  which  the  appciidnt  entitled  himsat  to 
the  aid  of  the  co^rt  of  ctumccry,  he  having  exhibited  no 
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setdemeot  of  accounts,  or  other  document  for  the  amount    Mabcu, 

1811. 

of  wihich  the  note  was  given,  I  should  be  of  opinion  the       — — 
aid  of  that  court  ought  not  to  be  afforded  him ;  because       ^^^ 
a  court  of  equity  will  not  assist  in  carrying  into  effect    WiHUms. 
compositions,  of  claims,  by  executors  or  other  fiduciaries, 
unless  the  par^  praying  it  will  first  unfold  and  disclose  , 

the  whole  circumstances  of  the  case  to  the  court,  that  it 
may  see  there  has  been  no  fraud,  and  that  every  thing 
was   fair ;    as   is  in  effect   said  by    Lord  Macclesfield^ 
in  the  case  of  Pollen  v.  Hubnnd ;{a)h\xt,  as  it  appears  by     (a)    i   P' 
the  bill,  answers,  and  exhibits    in  the  first   suit,    that 
the  complainant  Clay^  in  right  of  his  wife,  the  only  daugh- 
ter of  Joseph  W'tlliam^y  is  entitled  to  a  considerable  pro- 
portion of  the  large  estate  of  which  he  died  possessed;  no 
administration   account   of  which  has    been   rendered, 
either  in  the  lifetime  of  Robert  Williams^  the  second  hu8« 
band  of   the  appellee  Sarah  WiUiame^  or  by  her,  since  his 
death ;  I  am  of  opinion  the  appellant  is  entitled  to  an 
account  thereof,  unless  something  appears  in  the  cross 
suit  by  which  he  has  forfeited  that  title.     If  the  deposi- 
tion of  M'Roberty  aided  by  some  circumstances  which  do 
not   appear  to  me  very  weighty,  be  considered  as  out- 
"vveighing  the  positive  answer  of  the  appellant,  and,  of 
consequence,  as  establishing  the  allegation   in  the  cross 
bill,  that  the  note  on  which  the  judgment  was  confessed, 
was  executed  by  the  appellee  Sarah   Williams^  in  pursu- 
ance of  a  plan  preconcerted  by  the  parties  to  defeat  the 
claim  of  Hamilton  iff  Co.  upon  the  estate  of  her  testator 
Joseph    Wtlliamsy   she    then    brings   herself  completely 
within  the  rule  that  in  **  pari  delicto  potior  est  conditio 
possidentis^'^  or  that  the  possession  must  stand  for  the 
right  in  a  controversy  between  parties  equally  guilty  of 
a  fraud.     Nor  i&  there  any  thing  in  this  case,  which  can 
entitle  her  to  the  benefit  of  the  exception  to  this  rule, 
laid  down  in  the  case  of  Austin  v.  Winston^  in  this  court. 
She  was  in  no  danger  of  being  oppressed  by  the  appel- 
lant ;  he  had  no  execution  hanging  over  her ;  it  was  her 
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March*     own.  voluntary  act,  against  which  she  ought  not  to  be 
.   ...^       relieved  by  a  court  of  chancery* 

^I^^  If,  however,  on  the  contrary,  (as  I  am  inclined  to  think 

Williams  jg  ^^  case,)  the  deposition  of  M^Sobert,  aided  as  before 
mentioned,  does  not  outweigh  the  positive  answer  of  the 
appellant,  corroborated  by  the  circumstance,  that  the  ap« 
pellee  Sarah  permitted  several  years  to  elapse  (during 
which  the  charge  of  a  fraud,  practised  in.  obtaining  the 
note  by  the  appellant,  might  have  been  exhibited  in  some 
one  of  her  answers  to  his  bill)  without  having  even  no- 
ticed it,  and  also  by  the  inconsbtencies  in  the  cross  bill, 
relative  to  the  counter  bond,  and  the  burning  of  the 
house  of  Robert  Williams^  then  Uie  allegations  in  the 
cross  bill  are  totally  unsupported  by  proof,  and  it  ought 
to  have  been  dismissed.  But  pursuing  the  rule  before 
stated,  relative  to  compositions  by  executors  ;  and  it  ap- 
pearing that  the  appellant  haa  received  a  part  of  the  estate 
of  Joseph  WtUiamSy  and  that  there  are  outstanding  debts 
to  be  satisfied ;  I  am  of  opinion  that  the  appellant,  before 
he  has  the  aid  of  the  court  of  chancery^  ought  to  give  the 
security  required  by  the  chancellor  in  the  cross  suit ;  and 
that  (waiving  his  judgment  until  an  account  shall  cooje 
in)  he  then  will  be  entitled  to  an  account  (not  exceed- 
ing his  judgment  in  amount)  of  the  estate  of  Joseph  Wil» 
liamSy  deceased^  according  to  the  principles  of  the  decree^ 
which  has  been  agreed  upon  by  this  court*  I  am,  there-  ■ 
fore,  of  opinion^  thatj  both  the  decrees  bereversed. 

Judge  Tucker*  l!liese  causes,  as  between  the  appel- 
lant Clay^  and  the  appellee  Sarah  WiUiamSy  are  cross  suits* 
The  complexion  -which  the  deposition  of  Theodortck  B. 
M^Robert  (the  lawyer  who  was  employed  to  draw  the 
bond,  and  to  obtain  the  judgment  alluded  to  in  the  ori- 
ginal suit,  and  complained  of  in  the  cross  suit)  gives  to 
the  transaction  between  those  parties,  seems  to  me  ta 
afford  to  neither  any  claim  to  the  aid  of  a  c^urt  of  equity* 
I 
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My  opinion  in  the  case  of  Austin  v*  Winston^d)  to  which    Mabcb. 

I  still  adhere,  will  save  me  the  trouble  of  repeating  my      

reasons  in  this  case.  The  opinions  of  some  of  the  judges  ^^J 
delivered  on  that  occasion,  in  support  of  the  decree  which  7^?^*V'id 
was  pronounced,  operate,  perhaps,  in  favour  of  a  wido^  •*<•  ^ 
who  states  that  she  was  imposed  upon  by  a  son-in-law, 
ill  whom  she  had  confidence;  (though  circumstances 
appear  to  disprove  the  latter  part  of  that  allegation  ;)  and 
the  uncertainty  of  the  public  mind  upon  the  much  agita- 
ted question  respecting  the  recovery  of  British  debts,  in 
the  federal  courts,  (which  possibly  was  not  then  decided,) 
may  afford  some  apology  for  both,  for  wishing  to  avoid 
the  payment  of  such  a  tlebt,  by  every  lawful  means ;  but 
cannot, ,  in  my  opinion,  sanction  the  plan  which  that 
deposition  discloses,  which  (though  denied  by  the  answer 
of  the  defendant  in  the  cross  suit)  stands  uncontradicted 
in  the  original  suit.  I  therefore  ihink  the  chancellor 
would  have  decided  rightly  in  dismissing  both  suits,  if 
there  had  been  no  other  object  than  what  relates  \o  that 
transaction :  but  as  C7ay,  in  right  of  his  wife,  appears  to 
be  entided  to  an  account,  I  am  of  opinion  that,  instead 
of  dismissing  the  plaintiff's  bill  in  the  original  suit  al- 
together, the  chancellor  ought  to  have  retained  it  for  a 
settlement  and  adjustment  of  the  accounts  of  the  estate 
of  yostph  WtUiamSj  deceased,  not  only  with  his  executrix 
Sarah  WtUiamsy  one  of  the  appellees,  but  with  the  other 
executors  of  that  testator  or  their  representatives,  (who 
ought,  for  that  purpose,  to  be  made  parties  to  the  origi- 
nal suit,)  and  with  the  representatives  of  Robert  Wil'- 
liams^  the  second  husband  of  the  said  Sarah^  who  acted 
in  her  behalf,  as  executor  of  Joseph  WilliamSy  from  the 
time  of  his  intM'marriage  with  hen  And  if,  upon  that 
settlement,  it  shall  appear  that  the  estate  of  Robert  Wil- 
Hams  is,  injustice  and  equity,  indebted  to  ih^t  of  Joseph 
Williams^  the  representatives  of  the  former  ought  to  con- 
tribute their  several  p-oportions.  to  the  payment  thereof, 
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Ma  wen,     according  to  the  value  of  the  property  they  may  respect- 
'        ively  have  received  from  his  estate,  since  his   death; 
C*»y        except  so  much  thereof  as  may  have  btcn  received  by 
Williams,    yohti  Coil^  in  virtue  of  the  decree  of  the  court  of  Pittsyl" 
vania  county  5  liberty  being  reserved  to  the  plaintiff  in 
-    the  original  suit  to  show,  if  he  can^  that  such  decree  was 
obtained  by  fraud  and  collusion  between  the  parties  to 
that  suit :  and  that  so  much  of  the  decree  in  the  cross- 
suit  as  directs  the  appellant  to  give  bond  to  contribute 
towards  the  discharge  of  the  debts  of  Joseph  Williamsy 
and  as  is  not  contradicted  by  the  decree  which  has  been 
agreed  on,  be  affirmed ;  and  tlve  remainder  of  both  the 
decrees  reversed. 

Judge  Roane.  This  is  a  bill  brought  by  Clay  and 
wife,  against  the  appellee  Mrs.  WilUams^  as  executrix  of 
Joseph  Wtlliams^  h«r  first,  and  administratrix  of  Robert 
Williams^  her  last  husband,  and  against  the  children  of 
Robert  Williams^  who  are  the  distributees  of  his  estate. 
Though  not  very  foimally  or  technically  drawn,  it  prays 
the  aid  of  the  court  of  equity,  to  assist  them  in  getting; 
the  benefit  of  a  judgment  obtained  against  Mrs.  Williams^ 
by  confession,  in  the  court  of  Pittsylvania  county,  for 
7^5001. ;  and,  as  conducive  thereto,  prays  an  account  of 
the  administration  of  Joseph  Wtlliams*s  estate  by  Mrs. 
Williams^  ^and  by  Robert  [VilUams  acting  in  her  right ; 
and  of  Robert  Williams^s  estate,  who  is  charged  with 
having  wasted  the  estate  of  Joseph  Williams^  and  whose 
estate  is,  consequently,  alleged  to  be  responsible  therefor; 
as  also  a  discovery,  from  the  distributees  of/?.  Williams^ 
'  of  the  portions  of  his  estate,  which  have  severally  come 
to  their  hands.  m. 

The  bill  was  exhibited  on  the  10th  of  September^  1795. 
On  the  26th  February^  1796,  Mrs.  Williams^  the  prin- 
cipal defendant,  answered  this  bill,  but  set  up  no  ground 
of  fraud  to  impeach  the  judgment  on  which  the  bill  of 
Clay  is  predicated.     On  the  24th  of  September^  1798,  she 
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exhibited  another  answer^  (without  any  order  or  leave  of 
die  court  for  that  purpose,)  which,  like  the  former,  while  it 
is  full  upon  the  subject  of  the  administration  of  the  estate 
of  Joteph  WiUiamsy  is  silent  upon  the  subject  of  fraud* 
It  was  not  until  the  tOth  Sepiember^  1800,  five  years  after 
the  institution  of  the  suit  in  question,  that  she  set  up  this 
ground  of  defence  by  a  cross  bill ;  thus  endeavouring  to 
avail  herself  of  a  defence,  by  the  testimony  of  others, 
which  her  conscience  was  probably  too  tender  to  allow ' 
her  to  set  up,  upon  her  own  oath  as  defendant,  and  which 
she  was  possibly  urged  to  set  up  by  the  importunities  of 
the  other  defendants^  and  by  the  increasing  pressures 
which  were  advancing  upon  her. 

In  taking  tfiis  ground  of  defence,  in  her  cross  bill, 
(which  is  flatly  denied  in  aU  its  parts,  by  the  answer  of 
the  defendant  thereto,)  she  comes  with  a  very  ill  grace 
into  a  court  of  equity.  She  comes  alleging  her  own  tur- 
pitude and  fraud,  in  a  case  in  which  she  was  influenced 
by  no  duress  or  coercion  whatever,  and  in  which  her  col- 
league in  the  fraud  had  her  not  in  his  power,  further,  at 
least,  than  his  just  claims  against  the  estate,  of  which 
she  was  executrix,  would  extend* 

This  case  is,  therefore,  widely  different,  in  this  respect, 
from  that  of  Austin  v*  Winston^  in  this  court ;  and  the 
appellee  now  in  question  stands,  on  this  point,  entirely 
in  the  situation  of  a  person  not  to  be  received  or  cdun* 
tenanced  in  a  court  of  equity.  While  she  stands  so, 
.  upon  the  general  principle^  the  strength  of  that  principle 
is  greatly  increased  against  her,  by  the  before-mentioned 
consideration,  that  she  is  endeavouring  to  avail  herself 
of  a  defence  by  the  testimony  of  others,  which  she  did 
not  dare  to  set  up,  by  her  own  oath,  in  the  character  of 
a  defendant*  « 

The  sole  witness,  whom  she  opposes  to  the  answer  of 
Mr.  Clay  to  the  cross  bill^  is  Mr.  M^Robert.  ,He  wa3 
an  attorney   confidentially  employed,  according  to  his 
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March,     own  account^  by  both  the  parties,  to  ^  transact  the  busi- 

1       ness  between  them.  He  was  an  attorney ;  for  although  this 

^'^J^        is  not  said, by  hitn  or  others  in  detailing  the  , qircum- 

Wiiiiami.  stances  of  that  particular  transaction,  (no  question  being 
asked  him  upon  that  point,)  yet,  very  shortly  afterwards; 
he  got  a  judgment  upon  the  bond,  ^  the  attorney  of  the 
plaintiff,  as  appears  by  the  record  ;  but  he  was  at  least 
the  scrivener  who  acted  confidentially  between  the  par^ 
ties,  in  drawing  the  bond  in  question. 

The  settled  law  upon  this  subject  is,  that  counsel  or 
attorneys,  so  far  from  being  obliged,  are  not  permitted, 
to  give  evidence  of  such  matters  as  come  to  their  know- 
ledge in  the  way  of  their  profession ;  that  this  principle 
extends  even  to  scriveners  acting  as  attorneys  in  any  par- 
ticular transaction  ;  nay,  even  to  interpreters  going  be- 
tween the  attorney  and  his  client ;  that  this  is  not  the 
privilege  of  the  counsel,  &c.  but  of  the  client ;  without 
which  it  would  be  impossible  that  atiy  business  could  be 
done  with  safety ;  that  a  court  will  even  stop  a  witness  of 
this  class  seeming  desirous  or  disposed  to  revealconfiden- 
tial  communications ;  and  that  courts  of  equity  will  refer 
the  depositions  of  such  witnesses  to  a  master,  to  ex- 
punge so  much  thereofi  as  shall  be  found  to  be  of  this 
character.  (Such  reference  was  not  necessary  in  the 
case  before  us,  as  the  whole,  of  the  testimony  contained 
in  the  deposition  is  of  that  character.)  All  these  posi- 
tions are  to  be  found  in  2  Bac.  579.  and  the  cases  there 
cited  r  they  are  bottomed  uppn  the  soundest  propriety, 
and  go  to  the  utter  exclusion  of  the  testimony  of  Mr. 
M'Robcrt  in  the  case  before  us.  As  to  any  supposed 
waiver  of  this  objection,  on  the  part  of  the  appellant,  it 
is  neither  seen  that  he  cross-examined  the  witness ;  was 
present  at  his  examination  ;  or  knew  that  that  particular 
witness  was  to  be  examined  ;  nor,  if  it  were  otherwise^ 
would  such  waiver  be  justly  inferrec^  therefrom. 

In  2  Bac*  579.  it  is  said,  that  by  the  practice  of  the 
courts,  if  a  witness  be  produced  and  sworn  by  the  plain- 
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tiff  or  defendant,  being  once  sworn,  the  other  may  exa-     ^^^J^?^' 
mine  him  to  any  thing  whatsoever,  though  he  be  the  so-  ■■ 

Ucitor  of  the  party  who  produces  him ;  but  this  is  with  J.*^ 

an  exception  of  matters  confidentially  communicated  to     WiiUaia*. 
him  by  his  client. 

Again,  this  same  idea  seems  to  be  admitted  by  the  be- 
fore-mentioned authority,  which  states  that  a  court  will 
stop  a  witness  of  this  class  being  desirous  to  reveal  con- 
fidential communications. 

This  doctrine  would  seem  to  hold,  a  fortiori^  in  rela- 
tion to   examinations  before  commissioners,  who  have 
not  power,  as  the  courts  have,  to  reject  a  witness  who  is 
produced  for  examination ;  and,  consequently,  it  behoves 
the  adverse  party  to  make  the  testimony  as  little  adverse 
to  him  as  possible,  lest  his  objection  to  the  admissibi- 
lity of  the  deposition  should  fail  hini,  when  it  comes  to 
be  decided  on  by  the  proper  tribunal.     This  position 
seems  to  have  been  taken  by  this  court  in  the  c^ise  of 
Blincoe  v.  Berkeley^  1  Cally  412.     There  is,  on  the  other 
hand,  no  great  utility  resulting  from  a  party's  objecting 
to  a  deposition  on  a  ground  which  is  equally  ma!nife3ted  to 
the  court  upon  the  face  of  the  deposition  itself.    'As, 
therefore,  Mrs.  Williams  can  neither  be  received  to  al- 
lege   the  fraud  herself,  which  ^he  sets  up  in  this  case ; 
nor  her  sole  witness  be  admitted  to  testify  thereto,  with- 
out overturning  the  best  established  principles  of  the 
law ;  the  answer  of  Mr.  Clay  stands  entirely  unimpeach- 
ed  -in  the  point  in  question,  and  all  further  inquiry  upon 
this  topic  is  entirely  unnecessary.  While  I  say  this,  I  am 
by  no  means  prepared  to  admit  that  that  answer  would 
be  outweighed  by  the  opposing  testimony,  were  the  de- 
position of  Mr.  M^ Robert  not  to  be  excludecL    Although 
there  may  be  some  slight  circumstances  (mrowing  the 
conversations  of    Mrs.   Williams  out  of  the   question) 
seeming  to  support  that  deposition,  there  ^ are  others,  on 
the    ther  hand,  equally  strong  to  corroborate  the  answer. 
These,  or  roost  of  them,  have  been  stated  by  the  appel- 
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MarchV    lant's  counsel,  to  whose  view  of  the  case  I  beg  leave  to 

■  •  \       have  a  particular  refereiice.(l)    They  are  not  necessary 

Cfay'       to  be  repeated  and  analyzed  by  me,  in  the  view  I  have 

Williams,    taken  of  this  subject;     I  go  by  the  well-eatablished  priii« 

eiples  of  law  and  equity,  and  the  rules <  of  evidence; 

(any  private  surmises,  or  conjectures  of  my  own,  or  of 

others,  touching  diis  particular  case,  to  the  contrary  not^ 

'     withstanding ;)  as  being  the  only  safe  and  proper  guides 

by  which  a  court  of  jusdee  can  be  governed*    On  the 

ground  of  the  fraud  alleged  in  the  ^r^as  bill,  therefore, 

^  claim  of  the  appeUant  cannot  be  afibcted ;  eq>eciaUy^ 

' '  as  he  has  stated  that  the  bond  was  preceded  by  a  settle* 

ment  of  the  accounts ;  ^nd  that  in  consideration  thereoft 

he  dismissed  a  suit,  brought  by  him,  against  the  appellee 

Sardh  WiUtatMj  in  a  court  of  equity  in  North  Carolina^ 

by  which  he  had  a  «prospect  of  recovering  as  large,  or  a 

(l)  Note  hy  th^  Reporter.  The  circamstaDcei  chiefly  retied  upon*  for 
the  appellant,  in  8upi>ort  of  his  answer  to  the  cross  bill,.wcre,  1.  That  charges 
of  fraud  and  improper  conduct  were  exhibKcd  bybira  and  Mrs.  ffiOiamB, 
against  ^ash  other  in  their  respective  sniti  in  ^ramHlki  {J^arth  Carolina^') 
and  PitUylvaniOf  {yirginia^)  which  prOTed  tluit  no  friendship  or  confidence 
existed  between  them,  sufficient  to  produce  anjr  undue  influence  on  the  part 
of  Ctayt  3>  Those  suits  were  reciprocally  dismissed  upon  her  giving  the 
bond  for  7,500/.  which,  therefore,  appears  to  have  been  the  efibetof  a  com- 
promise ;  S.  Her  two  aojorer^  to  Cla^s  bill  in  the  original  suit,  did  not 
charge  him  with  obtaining  that  bond  by  fraud  ;  4.  That  bond  is  alleged  in 
the  cross  bill  to  have  been  intended  for  the  protection  of  the  estate  o{  Robert 
WiUiantt  s  yet  it  was  given  by  her  as  executrix  of  Joseph  tt^UUams  *-  and,  5. 
The  oi-lginal  suit  was  brought  by  day  and  wife  four  years  before  th«  burning 
of  her  mansion-house  and  papers ;  yet  she  says  in  the  cross  bill,  that  after 
finding  that  his  bond  vas4>umt,  he  determined  to  enforce  the  judgment 
against  her.' 

On  the  other  side,  it  was  observed  that  CUiy^s  answer  was  not  expressly 
responsive  to  one  of  the  most  material  allegations  in  the  bill ;  it  comes  very 
near,  but  cautiously  avoids,  a  direct  denial  of  the  allegation,  that  the  sum  of 
7,500^!.  was  an  assumed  sum  without  any  real  settlements  He  talks  about  it 
settlement,  bi^does  not  assert  it.  On  the  contrary,  he  says  the  amount  of 
JiamUtorCf  claim  against  the  estate,  (which  he  avers  is  the  '*  only  one  ,he 
'  ever  heard  of,")  was  not  oscertaineil ;  how,  then,  could  there  have  been  & 
acttlement?  The  answer  is  a^ff/o  «te  fff.  It  was  also  contended  that  if  Mrs. 
WilUamt  was  particepo  ttimuia  in  the  fraud  attempted  by  C/ic?^,  the  estate 
oi  Joseph  Williams  (%hich  she  only  represented  as  executrix}  ought  not  to 
•    *.         .'       be  affected  by  i^ 
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greater  wjm^  from  her,  as  the  executrix  of  J$8cph  Wit-     March, 

Bttt  the  api^UaQt  coming  bere  for  the  aid  of  the  court,       ^'^'^f 
rdifts  upon  a  compositioo  of  a  d^  by:aii  ezecatrix ;  and    ^'"i*"^ 
durt  without  shpwiogtbe  particulara  on  which  such  com- 
position  is   founded.     I  endrely  coaeur    with  Judge 
Baoo&z,  that  such  compositions  are  not  favoured  in  equi* 
ty,  sare  when  they  are  beneficial  to  those  for  whom  the 
executors  are  acting :  all  compositions  of  aa  opposite 
character  are  discountenanced  in  a  court  of  equity  ;•  and^ 
in  favour  xiS  the  ceati  fue  trusts^  the  •  creditor,  having  oh* 
tained  an  advantage  thereby,  wiU  be  curtailed  and  brought 
down  to  the  proper  standard ;  especially,  where  (as  in  this 
case)  we  can  get  at  him^  upon  the  ground  of  his  applying 
for  the  aid  of  the  court  of  equity*     He  shall  not  have 
that  aid,  unless  he  will  do  what  is  just  and  right,  which 
is  to  give  up  his  advantage,  (at  least  so  far  as  it  affects 
those  for  whom  the  executor  was  acting,)   and  abide  by 
the  result  of  a  fair  account  axul  settlement.     In  support 
of  the  above  ideas,  upon  this  point  relative  to  composi- 
tions by  executors,  I  refer,  among  others,  to  the  cases  of 
Bhi€  V.  MaraJiaII^(b)  and  Pollen  v.  Huband.(c)    The  re-  (^a)3P,  Wm. 
suit,  as  applied  to  the  case  before  us  is,  that  while  the  (6)  i  P.  Wnm 
appellant  shall  never   recover  more  than  the    amount 
of  his   bond  with  interest,   (for  he  was  acting   in   his 
own  right,  and  entirely  competent    to    make  even    an 
injurious  compromise  for  himself,)  he  shall  be  limited  in 
his  recovery,  on  the  other  hand,  by  the  sum  to   which, 
upon  an  account,  he  can  show  himself  to  be  justly  enti- 
tled.    My  ophiion  is,  therefore,  that  the  decree  in  the 
original  suit  ought  to  be  reversed,  and  an  account  direct- 
ed of  the  administration  of  Sarah  Williams^  and  of  /?«• 
bert  WtlliamSy  acting  in  her  right,  of  the  estate  of  Joseph 
Williams  ;  of  Sarah  Willtams^s  administration  upon  the 
^  estate  of  her  husband  Robert  Williams  ;  and  of  the  pro- 
perty received  by  the  appellees  (children  of  Robert  WiU 
Hams)  from  his   administratrix  ;  (excluding  the   appel- 
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March,    lees  yohti  and  Luanda  Caii^  the  decree  in  whose  favour, 
'.       in  Pittsylvania  court  is  conclusive  to  show,  that  there 
^5^y        was  a  marriage  contract  with  Robert  Williitms^  and  com- 
WiiUama.    petent  to  bind  the, co-distributees,  who  claim  as  volun* 
teers  under  him  ;  liberty  being  at  the  same  time  reserved 
to  the  appellant  to  show,  if  necessary,  that  their  exemp- 
tion should  not  prejudice  him,  who  was  no  party  to  the 
decree  aforesaid ;)  and,  Upon  such  account  being  taken, 
that  the  balance  thereby  found  justly  due  to  the  appel- 
/*  lants  fronk  the  estate  of  Joseph  WilUams^  or  from  the 

estate  of  Robert  Williams  in  consequence ''of  his  misma- 
nagement of  die  same,  so  far  as  such  balance  does  not 
exceed  the  amount  of  the  judgment  recovered  in  Pittsyl* 
vania  court,  as  aforesaid,  with  interest  thereupon,  shall  be 
decreed  to  them,  to  be  paid  out  of  the  assets  of  Joseph 
WilUams^s  estate,  or  out  of  Robert  Williams^ s  estate,  so  far 
as  be  shall  be  found  to  have  been  justly  indebted  thereto; 
to  which  payment,  if  necessary,  the  distributees  of  the 
said  Robert  Williams  {John  and  Lucinda  Call  being  ex- 
cepted as  aforesaid)  shall  be  held  contributory.  As  to 
the  decree  on  the  cross  bill,  I  am  of  opinion  that  it  should 
be  also  reversed,  so  far  as  it  perpetuates  the  injunction  to 
the  judgment  aforesaid,  atnd  be  reformed  so  as  that 
judgment  shall  remain  enjoined  only  until  the  account 
decreed  in  the  other  suit  shall  be  taken,  after  which,  the 
same  shall  remain  perpetually  enjoined  for  so  much  there- 
of as  shall  exceed  the  sum  found  due  to  the  appellants, 
with  legal  interest,  and  be  dissolved  for  the  residue.  I 
am  therefore  of  opinion,  that  both  decrees  be  reversed, 
,  with  costs,  and  the  cause  remanded  to  the  superior  court 
^  of  chancery,  to  be  finally  proceeded  in  according  to  the 
principles  now  stated. 

Judge  Fleming.  There  being  no  difference  of  opi- 
nion among  the  judges  as  to  any  points  of  essential  im- 
portance, the  following  is  to  be  entered  as  the  opinion 
and  decree  of  this  court. 

"  If  the  sole  object  of  these  suits  which,  as  between 
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-Uic  appellant,  Matthew  CVoy,  and  the  appellee,  Sarah  IVil-    ^^^g^f  "* 
tiams  onljr,    may  be  considered  as  cross  suiu  between      — — 
tiiioae  parties,  had  been,  on  the  one  hand,  to  compel  a       ^{^^ 
discovery  of  the  assets  of  Joseph  IVilUams^  deceased,  in    ^**'**n^ 
^e  hands  of  the  appellee  Sarah^  his  executrix,  to  satisfy 
the  judgment  confessed  by  her  on  a  note  given  to  the  ap- 
pellant for  the  purpose  stated^  in  the  deposition  of  Theo* 
dorick  B.  M^Robert  in  the  first  suit,  and  charged  by  the 
appellee  Sarah^  in  her  cross  bill,  s^nd,  on  the  other,  to 
be  wholly  relieved  from  that  judgment,  as  obtained  by 
fraud  and  imposition,  and  a  collusion  between  those  par- 
ties to  defeat  a  just  claim  against  the  estate  of  the  said 
Joseph  WiUlamsi  this  court  would  have  approved  of  the 
dismissal  of  the  appellant's  original  bill,  and  would  have 
considered  the  appellee  Sarah  as  litde  entitled  to  the  fa- 
vour of  a  court  of  equity,  on  the  grounds  mentioned  in 
her^ cross  bill,  (although  the  facts  therein  alleged  had 
been  fully  proved,)  and  would  have  left  both  parties  in 
the  situation  in  which  they  had  placed  themselves  ;  but, 
as  it  appears  to  this  court  that  the  appellant,  in  right  of 
his  wife,  is  well  entitled  to  an  account  and  settlement  of 
tlie  estate  of  the  said  Joseph  Williams^  deceased,  not  only 
in  the  hands  of  the  appellee  Sarahj  his  executrix,  but  in 
those  of  the  other  executors  named  in  the  will  of  the 
said  Josephj  (who,  for  that  purpose,  ought  to' be  made 
parties  to  the  original  suit  brought  by  the  appellant,)  and 
also  in  the  hands  of  Robert  WiUiams^  the  second  husband 
of  the  said  Sarah^  (who  acted  in  her  behalf,  as  executor 
of  the  said  Joseph  from  the  time  of  his  intermarriage 
with  her,)  or  his  representatives  or  distributees,  the  ori- 

-  ginal  bill  ought  not  to  have  been  dismissed  as  to  that  ob- 
ject, but  retained  for  the  purpose  of  such  on  account  and 
settlement ;  in  which  account,  the  appellant  ought  to  be  * 
charged  with  such  part  and  proportion  of  the  estate  of 
the  said  Joseph  Williams^  as  the  guardian  account  settled 
between  the  said  Robert  Williams  and  the  appellant,  (by 
virtue  of  an  order  of  Pittsylvania  county  court,  made  at 
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Bf  ARcir,  the  instbnce  of  the  said  appeHantv)  abow9  to  have  bettt 
,    '.       accounted  forv.and  delivered  to  the  appellant^  hi  right  ef 

^ ;  ^^        his  said  wife,  ^y  Ae  said  Robert  in  his  lifetime*     Afid  if^ 

w  iiiiaros.  ^ppt|  a  just  and  equitable  aettlement  and  adjastiaeiit  of 
such  accounts^  it  shall  appear  that  the  estate  of  the  said 
Robert  WilUams^  in  the  hands  of  his  admbiistratrix,  or  of 
his  distributees,  is  indebted  to  the  estate  of  the  said 
Joseph  J  the  said  administratrix,  out  of  the  assets  m  her 
hands  to  be  administered,  or  the  several  distributees^  re- 
spectively, according  to  the  portions  of  the  V9^A  Roberts 
estate  which  they  may  have  received  since  hk  death, 
ought  to  satisfy  and  pay  to  the  appellant  the  amount  of 
his  just  proportion  of  the  said  JoMtph^s ^BXAtc^  after  pay- 

4.  Property  1^^°^  of  all  hts  just  debts,  not  exceeding  seven  thousand 
*^'*T*i' 'w*^  *  ^^^  hundred  pounds,  Vtrginia  currency,  the  amount  of 
under  »  mnr-  his  judgment  against  the  administratrix  ;  from  which  ac» 

riHjce  contract  .  •     r^    .  ttt-  »f» 

^  with  a  <iece.  count  of  the  estate  of  the  said  Robert  iVtlnams^  m  the 
li^iroe?  ain'  hands  of  his  distributees,  is  to  be  excluded  whatever  may 
7Tc!^^'^^^^  been  recovered  and  received  by  John  Call,  as  the 
gjJJJJ^^^J^'j^?f marriage  portion  of  his  wife  Lucinda^  in  the  lifetime  of 
and  distiibu-  the  Said  Robert^  or  by  virtue  of  thp  decree  of  the  court  of 

lees,  18  not  in  t*         %  •  t  •      i       i 

any  manner  Pittsylvonta  couuty,  for  that  account,  since  his  death  ; 
the^c'rediroi^  liberty  being  reserved  to  the  plaintilT  in  the  original  bill 
dcniT^  unie^  ^^  controvcrt  the  validity  of  such  marriage  contract,  or  to 
iiiJh^recree  ^how,  if  he  can,  that  such  decree  was  obuined  by  fraud 
%a8  obtained  and  coUusion  between  the  parties  to  that  suit,  if  neces- 

by   fi-aud  nn<l  * 

collusion   be-  sary  for  the  discharge  of  his  claim  against  the  said  Ro* 

tveen  the  ^  " 

parties.  bert  s  estate. 

femiant.caHed     **  ^'®  ^^^^^  *®  further  of  Opinion,  that  the  said  Mat* 

upon  to   ac  tf^^xv  Clatj.  the  defendant  in  the  cross  bill,  having,  by  his 

count  for  sales  *  ^'  , 

of  certain  answer  to  that  bill,  so  far  admitted  that  he  possessed  a 
ties,  deny  that  knowledge  of  the  disposal  of  the  certificates  belonging 
v^^theroTjet  ^Q  ^^^  estate  of  the  said  Robert  Williams^  in  the  cross 
J^^f  wie  bill  charged  to  have  been  delivered  to  him  to  make  sale 
*o*^}le^*^\  in-  ^^  *®  ^^  ^^y^  the  accounts  and  receipts  respecting  the 

^  tiff,  "as 
would  appear  by  the  accounts  and  receipts  anneied  to  his  answer,"  he  onght^  to  produce 
sucli  acepuikis  and  receipts^  or  aoswer  to  tatcrrogatories  respeaiiug  them,  if  required  9o  to  d(K 
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fftiM  in  his  hands,  (which  he  refiers  to  m  his  iaid  dtiswtr    ^^^^^ 

as  exhibits,  bat  does  noc  appear  to  have  produced  them,)       --— ** 

he  ought  to  produce  such  accounts  and  receipts,  or  to  an-  dowandHein 

swer  to  interrogatories  respectmg  them,  if  required  so  to     suoton. 

do* 

**  And  this  court,  approving  of  so  much  of  the  decree  ig^^of  i^Sticd 

in  the  cross  suit  as  directs  that  the  appellant  shall  eive  ^°  »  decree, 

'^^  ^        but  on  the 

bond  to  contribute  towards  the  discharge^  of  the  testator  tei^mt  of  gi. 

rxr-'fi"         «     ■   1  ^B*  11  Ting  bond  and 

]fpS€pA  WiUtams's  debts,  affirmeth  the  same ;  and,  revers*  security  (if 
mg  8o  much  of  both  decrees  as  is  not  approved  of  by  threxecuto?^ 
this  decree^  the  suits  are  remanded  to  the  said  supe-  caJ^it'^be  "^ 
rior  court,  of  chancery  to  be  proceeded  in,  according  to  th^.*°'*,^ent 
ibt  principles  of  this  decree.*'  «f  dcbti. 


Roberts^s  Widow  and  Heirs  against  Stanton.       ;^^f  ^ 

aoth/isio. 

IN  November^  1 797,  William  Stanton  filed  his  bill  in  the  J;  Jf^^^  ^^ 
superior  court  of  chancery  for  the   Richmond  d**^*ct,^^^JJ^^«^ 

anU,  wiitiout 
jMJgtungtbem  %  suardian  ad  litem  /  and  thoagli  the  hifanoy  did  not  appear  in  the  original 
proeeediDgs,  yet,  if  it  be  alleged  in  a  petition  for  a  rehearing,  (the  decree  being  interlMU- 
torf »)  a  guaraiaD  ad  Htem  ought  to  be  appointed. 

3.  It  ta  not  error  in  a  eoart  of  equity  to  direct  eommU$ionert  instead  of  a  jiny,  to  state 
and  rep'irt  an  aceoant  of  the  profits  of  Utnd 

3.  Rents  and  profits  of  land,  the  possession  of  which  was  unlawfully  withheld  by  tht  ances- 
tor in  hb  Kfetime,  and  by  his  heirs  after  his  death,  ought  not  to  be  charged  against  hi|  exe» 
9ut9t9  and  heirnjwntly^  but  apportioned  among  theni  according  to  their  respectire  interests 

4.  As  fsr  as  drcumstanees  will  permit,  a  court  of  eqoity  will  supply  any  delect  in  the  exe* 
cqtion  of  a  power  isiven  by  a  will,  to  executors  or  trustees,  to  seU  lands  for  payment  of 
debts  or  legacies,  A  conveyance,  therefore,  bv  one  executor  or  trustee  only,  (instead  of 
three^')  but  in  ail  other  respects  conformable  to  the  intention  of  the  testator  in  creating  the 
ir«st,  will  be  supported  in  favour  of  a  purchaser  for  a  valuable  consideration  f  and  this,  not- 
withstanding it  be  provided  by  the  will,  that  if  one  or  more  of  the  executors,  or  trustees, 
should  die  before  the  object  of  the  trust  was  accomplished,  others  should  be  appointed,  by 
the  survivors,  jointly  with  them  to  finbh  the  execuUon  of  the  trust. 

5  V  de«d  of  above  thirty  years'  standing  requires  no  further  jh'oM' of  Its  execution  than 
the  hare  production,  where  the  possession  has  gone  according  to  its  provisions,  and  there  is 
BO  apparent  erasure  or  alteration. 

6  A  patent,  th^tigh  not  reristeredt  is  good  in  eqtdiy  against  a  porehaser  having  notice. 
And  ^turrte,  is  it  not  also  good  at  lira  ? 

7.  in  stfeh  ease,  information  of  the  existence  of  the  patent,  by  neighbourhood  report,  and 
from  a  person  declaring,  he  had  seen  it,  together  with  knowledge  ot  possession  and  cultiva- 
tion by  tenants  of  the  pHteittee,  is  mfficient  notice,  to  bar  the  laying  a  warrant  upon  the 
land  OS  -aaste  and  nnappropriated. 

8.  Quare,  is  a  patent,  not  registered,  good,  either  at  lata,  or  in  eqiUty,  against  a  purchaser 
-without  notice  /  no  proof  appearing  of  visible  possession,  or  cultivation,  by  the  patentee  in 
person,  or  by  his  tenants  ? 

TOL.    Mi^  17 
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^ii!**    •gainst  Wilson  Mies  Cary^  executor  of  George  WUBam 
Fairfixy  deceased,  Battmk  jAise  and  Joseph  Roberts^ 

dowaodUein  defendants ;  charging,  in  effect,  (among  othex  things,)  ^ 
StontoB.     purchase  by  the  plaintiff,  in  or  aboui  the  year  1791,  of  a. 
tract  of  land,  in  Culpeper  county,  supposed  to  belong  to  * 
the  estate  of  the  said  Fairfax^  which,  under  his  will,  was, 
left  to  be  sold  by  his  executors;  that  Cary  was  the  only 
acting  executor  in  tbis  country,  and  Muse^  being  his 
agent  with  unlimited  powers,  had  sold  ^e  land  and  pro- 
cured a  deed  to  be  made  by  Cary  only  ^  upon  which  thq 
plaintiff  gave  bond  and  security  for  the  purchalbe-money  ; 
that  Roberts^  under  a  pretence  that  Fairfax's  title  was 

^  not  good,  (his  grant  from  Lord  Fairfax^  late  proprietor 

of  the  Northern  Neck^  dated  in  1747,  having  not  been 
recorded  in  the  proprietor's  office,)  had  entered  and  sur* 
veyed  die  same  land  as  waste  and  unappropriated,  ob- 
tained a  grant  from  the  commonwealth,  and  taken  pos- 
session ;  that  the  plaintiff  had  frequently  applied  to  the 
said  Muse  for  Fairfaxes  grsmt  for  the  purpose  of  institu* 
ting  a  suit  against  Roberts ^  but  had  never  been  able  to 
get  it,  Muse  always  evading  compliance  with  his  request; 
that  he  had  also  often  proposed  to  vacate  the  contract, 
upon  discovering  the  original  title  to  the  land  was  so 
defective,  and  that  he  could  not  obtain  possession 
'thereof,  or  the  means  of  prosecuting  a  suit  to  try  the 
title ;  which  proposals  were  refused;  that  suit  had  been 
brought  in  the  district  court  of  Dumfries ^  and  judgment 
obtained  against  him  upon  his  bond  for  the  purchase- 
money.  He  therefore  prayed  an  injunction  to  stay  pro- 
ceedings on  that  judgment  i  a  discovery  and  delivery  of 
the  tide  papers  in  tKe  hands  of  Cary  and  Muse;  that  Ro^ 
berts'  should  answer  particularly,  as  to  his  knowledge  of 
Fairfao?s  patent,  before  his  own  entry;  and  be  decreed 
to  render  up  his  grant  to  be  cancelled ;  that  by  a  decree 
<>f  the  court  the  plaintiff's  tide  to  the  land  might  be  per- 
fected, and  he  quiedy  possessed  thereof,  or  the  said 
judgment  peipetuaUy  enjoined,  &c.  ' 
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Wtkon  Miles  Ctry^  by  his  answer,  admitted  that  he    March, 

was  the  executor  of  George  WilHam  Fairfax  in  the  bill      1 

immed;  Aat,  by  virtue  of  powers  vested  in  him  by  the  J^JJ^h^ 
win,  he  empowered  Battatle  Muse  to  sell  the  land  for     „  ^• 

^  •         ,  SUnton*. 

■die  best  price  that  could  be  obtained;  that  he  had  na 

doubt  that  the  same  ^as  purchased  by  the  plaintiff,  to 
whom  he  executed  a  conveyance ;  but,  as  to  the  pre- 
tended objections  to  the  tide,  he  was  an  entire  stranger. 

The  separate  answer  of  Battatle  Muse  admitted  the 
sale  by  him  as  agent ;  declared  that  no  part  of  the  land 
was  <fisputed  at  that  time  ;  ih^it  Sumtony  at  the  time  he 
received  his  deed,  was  fully  informed  as  to  the  tide  in. 
every  respect,  and  appeared  contented  as  to  the  survey,, 
only  observing  th4t,  in  case  the  original  deed  was-lost^. 
there  mrght  be  a  difficulty  in  keeping  the  tide,  or  defend- 
ing the  land  against  state  warrants;  whereupon,  he 
agreed  to  take  Ferdinando  Fairfaxes  bond  of  indemnity,, 
-which  was  given ;  that  he  several  times  saw  the  deed 
{^ranted  by  Lord  Fairfax  to  G.  W.  Fairfax^  and  was. 
informed  diat  the  patent  was  not  retorded,  owing  to  neg- 
lect in  the  office,  as  the  pages  called  for  were  left  blank. 

Roberts^s  answer  admitted  that  he  obtained  a  grant  ion 
m  tract  of  land  which  the  compkinant  claimed  under  his' 
purchase;  that  his  patent  issued, in  1795,  for  1,732  acres, 
^less  by  574  acres  than  Stanton  purchased,)  which  he  en- 
tered under  an  impression  that  the  same  was  vacant,  and         ^ 
never. before  granted;  that,  afterwards,  he  hea^rd.  that. 
Fairfax  had  a  patent  for  the  land,  which  was  in  the  hands . 
of  his  executors;  and  that  his  executors  had  made  an^ 
attempt  to  procure  an  act  of  assembly  to  cure  some  de- 
fect in  it,  but  failed ;  that  the  defendant  then  insisted  on. 
^Ston^^nVentering  acovea/'to  his  grant;  but  this  he  de» 
clined« 
.  General  replications  were  filed  to  the  answers;  aad,^ 
in  DecembeVy  1799,  the  cause  was  set  for  hearing  on  mo- 
tion of  the  defendant  W.  M.  Cary.     In  June^  1801,  the 
$uit  abated,  as  to  Joseph  Roberts^  by  his  death.  Subpc^ias. 
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MXrch,    to  revive  were  awarded  against  his  widow  and  executvix^  • 
«— —       and  eight  children  his  heirs  at  law ;  which  being  returned 
?w  wS  Hdri  executed,  the  cause  came  on  to  be  heard,  September  at, 
Stanton       ^^^y  ^^  ^^  biUs^ answers  and  exhibits ;   whereupon  the 
court  decreed  that  the  injunction  be  dissolved ;   that  the 
defendants,  Sarah  Roberts^  &c.  resign  to  the  plaintiff  pos- 
session of  the  land  in  question,  ^^  and  account,  for  the 
profits  from  the  time  the  said  Joseph  R&herie  came  t6 
the  possession  thereof;'*  to  state  and  report  which  ac^ 
count  certain  commissioners  were  appointed* 

From  this  decree  an  appeal  was  prayed  by  counsel,  ob 
^  behalf  of  the  representatives  of  Roberts^  and  allowed ; 

but,  during  the  same  term,  a  petition  for  a  rehearing,  ixt 
nature  of  a  bill  c^  review,  (for  it  is  called  a  bill^')  wu 
presented  to  the  chancellor;  stating,  among  other  tihings^ 
thaf  many  of  them  were  infants^  and  incapable  of  con- 
ducting their  cause  %  and  that,  owing  to  circumstances 
stated  in  the  affidavit  of  y9hn  Strode^  which  is  annexed 
to,  and  prayed  to  be  taken  as  part  of  their  bill,  they  were 
completely  surprised  at  the  trial.     The  court  (observing 
that  the  former  decree  was  interlocutory)  awarded  torn^ 
missions  to   the  parties  for  taking  examinations  of  wit- 
nesses, to  be  f ead  at  the  final  hearing ;   saving  to  the 
plaintiff  exceptions  to  ^hat  order.     Commissions  were 
4^  accordingly  issued,  and  several  depositions  taken,  in  the 

presence  of  John  S/rode^  who  is  styled  ^*  agent  for  the 
representatives  and  heirs  of  Jaaeph  Roberts  ;^^  and,  at  ttc 
final  hearing,  {March  26,  1805,>  the  court  affirmed  its 
former  decree.  But  it  nowfiere  appears  in  the  record 
which  of  thd  chiklren^f  Roberts  (if  any)  were  infants  at 
;  the  time  of  the  decree  ;  nor  is  there  any  person  named, 

,  either  as  their  testamentary,  or  statutory  guardian,  in  the 

proceedings;  nor  was  any  guardian,  ad  litem^  appointed 
by  the  court  to  defend  them ;  nor  is  there  any  day  give^ 
them,  after  they  come  of  age^  19  show  cause  against  the 
decree. 
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Tb<  defendaiMt  reprea«ntativea  of  Roberta ^  appealed    BIahok^ 
t»  tbts  court.  ^  ' 

.-    The  general  effect  of  the  cxhibit$  and  depositiona  «m£.  ^IShS; 
dently  appears  in  the  following  opnioiis^  pronounced  on     g  ^• 
Monday^.  April  I,  Idll,    Biu  it  is  pn^r  to  mention^ 
that  Roberta  was  proved,  by  sunder  depositions,  to  have 
been  informed,  (before  he  made  his  entry,)  by  neighbour-    " 
hood  report,  and  a  person,   though  not  a  party  interested 
in  the  title^)  who  told  him  he  had  seen  it,  of  the  exist- 
ence of  Fairfax's  patent*     Many  years  possession  ^nd  ' 
cultivatioii  by  tenants  pf  the  patentee  was  also  proved, 
which  muAt  have  been  known  to  RoUrU^  who  lived  in 
dbie  neighbourhood* 

Batts^  for  the  a^qieUants. 

Williams  and  Warden^  for  the  appellee. 

Judge  TvqKEE,  after  stating. the  case*  The  sugges- 
tion in  the  bill  of  review,  that  the  defendants  in  the  ori- 
^nal  suit  were  infants,  aiSd  iuicapaUe  of  defending  their 
cause  judicially,  ivas,  I  conceive,  a  sufficient  ground 
for  the  court  to  have  inquired  iofto  that  fact ;  and,  if 
they  had  no  guardian  already  appointed,  a  guardian,  ad 
6iem^  ought  to  have  been  assigned  them  by  the  court*  I 
dier^ore  think  the  cause  ought  to  be  remanded  to  the 
court  of  chancery^  that  a  guardian  may  be  there  assigned 
t»  the  infanto,  (if  such  there  are  now,)  and  such  further 
proceedings  had^  as  may  be  thought  nec/essary  and  proper 
for  their  full  deCsnce,  as  in  the  case  of  Lees  v.  Braxian.(a)    (a)  l^& 

If  it  be  neccb^ary  at  this  time  to  say  any  thing  on  the  liS/  '^' 
merits  of  this  cause,  I  would  observe  a  circumstance  not 
notieed  by  the  counsel  in  the  cause,  which  occurs  upon 
inq>ection  of  Lord  Fairfaxes  grant  or  patent  to  George  W* 
Fmrfax.  From  soine  cause  or  other,  it  bath  an  impossi- 
ble date,  for  it  bears  date  on  the  eleventh  day  of  DHem^ 


Digitized  byVjOOQlC 


134  Svpreaie  Court  of  Appeals. 

M ARCH*  ifr^  in  the  thiity-tKifd  year  of  the  reign  of  George  11. 
..-l  anno  domini  one  thousand  seven  hundred  and  for^-seveo^ 
dS^i^H^'  This  latter  year  corresponds  with  the  twenty-first  year  of 
^*  that  kifkg's  reign,  and  not  with  the  thirty-third«  The  pa- 
tent is  rileged  not  to  have  been  recorded  in  Lord  Fair- 
fa^s  office,  but  that  diere  is  a  blank  leaf  referred  to  at 
the  foot  of  the  patent,  as  the  place  of  registration.  On 
this  tircnmstance  great  stress  was  laid  in  the  argument, 
as  ^.creating  a  presumption  of  fraud,  in  respect  to  this  pa- 
tent* The  two  circumstances  of  the  date,  and  of  the 
omission  to  record  it,  make  it  proper,  in  my  opinion,  (if 
the  chancellor  should  entertain  any  doubt  upon  the  sub- 
ject,) that  a  jury  should  be  empannelled  at  the  bar  of  the 
court  of  chancery,  to  try  an  issue,  to  be  made  up  between 
the  ponies,  whether  this  grant  or  patent,  be  the  dted  of 
Lord  Fairfax^  or  not  Perhaps  it  may  be  found  to  have 
been  recorded  in  the  record  books  corresponding  wMi 
the  33d  year  of  George  IL 

'  With  regard  to  the  exception  tai:en  by  a  member  of  the* 
court  to  the  conveyance  from  Wihon  jMiiea  Can/  to  Stanton r 
the  complainant  in  the  original  bill ;  (he  being  only  one 
^  of  three  trustees,  named  in  the  will  of  George  W.  Fair--- 

fax  /  the  other  two  (though  long  since  dead)  not  appear- 
ing by  the  record  to  have  renounced  the  trust,  nor,  in« 
deed,  to  be  dead;)  I  conceive  that  a  court  of  ^qtiity 
ought  to  supply  any  defect  in  the  execution  of  the  power 
given  by  the  will,  as  far  as  circumstances  will  permit ;  it 
not  being  controverted  that  the  conveyance  to  Stanton 
was  for  a  good  and  valuable  consideration,  and  (in  all 
*  other  respects)  conformable  to  the  intention  of  the  testa- 

fa)  1  PmB.  tor,  in  creating  the  trust(a)  For  this  purpose,  I  think, 
(tt),  aiido.  4.  the  proper  course  will  be  to  direct  the  reuduary  devisee: 
wd  P^f/*2l  of  the  real  estate  of  Ge9rge  W.  Fairfax^  in  Vtrginia^  to 
i«orr&.^i65  ^^  made  a  party  defendant  in  this  suit,  to  show  cause,  if 
iW-  1^-  ^^  any  he  can,  against  the  validity  of  that  conveyance. 

there  referred 
to. 

Judge  Roane.     In  this  case  several  objections  are 
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taken  on  the  part  of  the  appellants;  some  of  which  go    ^^J^f^' 
to  the  merits  of  the,  case,  and  others  to  the  form  of  the      1 

As  to  tl\p  merits,  it  is  first  objected  that  the  evidence     ^J^^f^a^ 
of  the  grant  to  George  William  Fair/ax  was  inadmissiblci 
and  not  sufficient;  the  witness  having  never  seen  Lord 
Fai^rfax  write,  and  only  judging  of  his  signature  by  com- 
parison of  the  hand- writing*.    It  is  unnecessary  to  go 
into  the  general  doctrme  upon  this  point,  as  it  is  hcld,(a)  («)  Peake  tn 
that  a  deed  of  above  thirty  years'  standing  requires  no  JV\p.m. 
farther  proof  of  its  execution  than  the  bare  production, 
where  the  possession  has  gone  according  to  the  provisions 
thereof,  and  there  is  no  apparent  erasure  or  alteration 
upon  the  face  of  it.     In  the  case  before  us,  this  posses- 
sion is  proved,  to  my  satisfaction,  by  several  witnesses, 
to  have  existed  in  favour  of  George  miRam  Fairfax^  \iur . 
der  whom  the  appellee  claims* 

2dly.  It  is  said  that,  if  the  unregistered  patent  of 
George  William  Fairfax  can  prevail  against  the  patent  of 
Roberts^  the  question  is  purely  legal,  and  cannot  be  re- 
lieved on  by  a  court  of  equity*  The  answer  is,  on 
the  contrary,  that,  admitting  that  George  William  Fazrfax'*s 
deed  cannot  avail  him  at  law  for  want  of  registration,  it 
aiust avail  him  inequity,  on  the  ground,  which  is  fully 
proved^  that  Roberts^Vntw  of  the  existence  of  that  pa- 
tent, and  of  the  possession  of  George  William  Fairfax 
by  his  tenants,  before  he  made  his  entry ;  that,  therefore, 
a  registration  was,  as  to  him,  unnecessary,  and  he  pro- 
ceeded, consequendy,  against  conscience,  to  locate  grant- 
ed land  which  he  knew  belonged  to  another.(l) 

(])  Note  by  the  Reporter.  As  to  this  pointy  Botts  contended  that  Robert* 
hmd  not  sneh  knowledge  of  Fairfaoc^s  patent  as  would  bind  him ;  notice  not 
fasriDg  been  given,  6y  actuaUy  ahxrwing  him  the  patent,  nor  by  a  party  mte* 
vetted  in  the  title,  nor  in  the  cntneof  his  proceeding"  to  get  his  patent  from 
the  commonwealth;  all  which  circumstances  must  concur,  to  make  the  notice 
oMigatory ;  in  support  of  which  pontion,  he  cited  Sttgden**  La-w  of  Vendors^ 
p.  .4961  1  Vem,  886.  3  Ves.  jan.  478.  JoUand  t.  Sudnbridge,  2  Eq,  Cae. 
Mr.  682.     3  ^tk.  ^4.  392.    2  Mk,  242.  2/5.  and  2  Vetey,  368. 
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March*        s^y.  It  is  said  that  this  omission  to  register  the  deed 

1  .    arose  from  the  act  of  Gtorge  William  Fairfax^  who  him^ 

5^  wd  hISs"  *^^  ^^*  *  principal  clerk  in  Lord  Fairfaxes  office  ;  th^ 
Scanto  *^  ^^*  ^  fraud  in  him,  and,  therefore,  the  patent  should 
not  avail  him.  llie  answer  is  diat  it  is  not  proved  that 
George  William  Fairfax  was  the  clerk.  It  is  only  staled 
(by  D*  Field)  that  William  Fairfax^  who  was  probaUjr 
the  fyher  of  George  Wiiliam  Fairfax^  was  the  principal 
deric  about  the  time  of  the  emanation  of  the  patent  in 
question. 

4thly«  It  is  objected  that  the  sale  by  Carxf  alone,  with* 
out  the  concurrence  of  the  other  execHtorS|  (or,  to  diia 
/       purpose,  trustees,)  was  not  valid. 

As  to  this  point,  the  doctrine  seems  to  be  that  there  is 
a  distinction  between  powers  given  to  exeoitors  in  their 
official  characters,'  and  to  A.^  B*  and  C,  who  are  idso  mad* 
executors  ;  that,  in  the  first  case,  all  the^  executors  who 
qualify  answer  the  description,  and  may  execute  the 
power ;  but  that,  in  the  last  case,  a  part  of  them  cannot 
act,  because  a  piersonal  confidence  was  reposed  in  them, 
only  in  conjunction  with  the  others.  This  point  seems 
to  have  been  taken  by  counsel,  arguendo^  in  1  Wush.  d40» 
Watson  V.  Alexander  i  and  in  the  case  o>  Johnson  v. 
(h)  JP'op  ThomsonJlJ>)  it  was  decided  in  this  court,  that  a  sale  by 
Can't  MS.  one  executor  under  a  power  m  a  will  was  not  good;  it 
not  being  found  that  the  other  executor  was  dead  or 're- 
fused to  act. 

In  the  case  before  us,  the  power  to  sell  is  granted,  it  is 

WUHamy  contra,  intitted  tliat  RoberuU  k^iowledge,  before  he  made  his  en- 
try, of  the  exUtence  ofF(Urfax*9  patent,  and  of  the  possession  by  his  tenants 
for  many  years,  was  amply  sufficient  on  eTet7  principle.  Besides,  the  doc- 
trines relatife  to  notiee  to  purchasers  in  general,  do  not  apply  to  the  ease  of 
a  person  taking  up  land,  which,  at  the  time,  is  tettkd  and  granted  i  foi-  he 
Is  not  authorized  to  lay  his  warrant  on  any  land  of  that  detcriptUm^  ««.' 

It  was  contended,  too,  by  WiUiamt  and  Warden,  that  %  patentee  is  not  re- 
sponsible  for  the  clerk's  or  register's  neglecting  to  record  ^he  patent,  in 
which  respect  it  differs  from  a  common  deed,  the  holder  d  which  is  bound 
to  have  it  recorded. 
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ttmtf  in  thfi  oHginal  win  at  G€$rge  WitHam  Fairfax^  to    MAncu, 

fab  executors,  and  then  he  gees  on  to  naoae  seven  persons      1 

m  his  executors  ;  but  in  his  codicil  the  testator  revokes  5j^\-j2  hS'*' 
and  nflftkes  void  the  devise  last  mentioned,  and  devises      ^  ▼• 
tke  d&ntte  laiid  to  George  Wa^mgton^  George  Nicholas^  and 
WiUon  Miles  Cary,  by  name,  as  trustees  to  sell,  &c.  and  '^ 

alsa  appointed  these  ^ree  gentlemen  his  executors  in  the 
VMMi  States*  WiUcn  Miles  Cory  only  conveyed  the 
land  in  question,  and  only  qualified  as  executor  in  Ame* 
rica  ;  and  it  is  not  shown  that  ^e  others  were  dead,  or 
hiHl  tefiiAed  to  take  upon  diem  the  executtott  of  the  will 
of  die  lestJirtor^  If,  therefore,  Mr.  Cary  had  acted  in' 
Hm  case  merely  under  a  general  power  to  executors  to^ 
siMf  it  would  be  at  least;  dpufbtftil  whether,  under  the  deci-  '  ^ 
fiaon  io  Jghnson  v.  Thomssn,  it  ought  not  at  least  to  have 
beta  sfaownr  that  the  other  executors  were  dead,  or  had 
refused  to  act »  but,  in  this  case,  Mr*  Cary  was  emphati- 
oaUy  one  of  the  trustees  under  die  codicil  of  George  Wil* 
litm  Fairfax.  As  to  trustees,  it  is  said,  2  Fani*  184. 
t^iMii  ^  there  is  a  difference  between  them  and  executors  | 
for  that  trustees  have  all  equal  power,  interest  and  au-' 
tkority»  and  cannot  aet  separately,  as  execiutors  may,  but 
aftvst  joixi^  both  in  conveyances  and  receipts,"  &c.  On 
tlKt  general  principle,  therefore,  the  law  is  clear  against 
t^  validity  of  this  conveyanop  $  and  that  principle  is 
greatly  strengthesed,  in  ibe  present  case,  by  the  consi- 
4ieratioa  that  the  testator  has  taken  unusual  pains  in  his 
cOdt<pil  to-  provide^  that,  if  oqe  or  more  of  his  trustees 
slioald  die  before  the  trust  is  fully  accomplished,  tl^eti 
others  should  be  appointed  by  the  survivors,  who  jointly 
with  them  should  finish  the  execution  of  the  trust*  This, 
then,  is  cQiphatically  a  case  in  which  one  of  the  trustees 
'oaly  was  not  competent  to  act ;  and  I  am  sorry  to  pe 
obliged  to  be  of  opinion  to  reverse  the  decree  on  this 
grroundy  as  the  merits  seem  clearly,  in  other  respects,  with 
the  ^peUee* 

voir.  1^  t« 
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March,        As  to  the  power  of  a  court  of  chancery  to  aid  a  defiec- 
_J.      tive  execution  of  a  power ;  while  that  is  readily  admit- 
do^'^andHdra  ^^^»  ^  ^^  °^*  ^^*^^  ^^  extends  to  a^ase  like  the  present, 
g  ^-  where  there  is  a  want  of  competency  in  the  person  act- 

ing, to  execute  the  power,  except  in  conjunction  with 
othe^rs* 

Some  minor  objections  were  made,  which  I  will  now 
briefly  notice ;  though  my  opinion  on  the  point  just  men* 
tioned  renders  it  unnecessary. 

It  is  objected  that  the  decree  is  erroneous  in  decreeing 
the  heirs  and  widow  of  Roberts  to  account  for  the  pro* 
fits  of  the  land  in  the  lifetime  of  the  husbsmd  and  an- 
cestor. When  it  is  recollected  that  his  widow  stood  also 
in  the  relation  of  an  executrix  to  him,  I  should  incline 
to  understand  this  decree  distributively,  and  that  each  of 
the  appellants  are  decreed  pro  ut  their  several  and  re- 
spective characters* 

Again,  it  is  objected  that  the  decree  is  erroneous  in 
directing  commissioners,  instead  of  a  jury,  to  state  an 
account  of  the  profits  of  the  land)  and  report  it  to  the 
court. 

It  is  true,  that  in  the  case  of  Etutace  v.  Gasiins^  1 
Wash.  188.  it  is  said  that  the  profits  of  the  land,  being 
in  the  nature  of  damages,  should  have  been  ascertained 
by  a  jury,  and  not  by  commissioners.  But  in  Kennedy 
V.  Bay  lor  i  {ibid.  162.)  a  decree  of  the  court  of  chancery, 
affirming  one  of  the  county  court  of  Berkeley^  was  af- 
firmed by  this  court,  although  it  was  objected  by  counsel, 
and  admitted  to  be  the  fact  in  the  report  of  the  case, 
that  damage  and  injury  done  to  the  land  while  in  the 
possession  qf  the  plaintiff  was  valued  by  conjmissioners 
instead  of  a  jury.  This  is  a  much  stronger  case,  against 
the  solidity  of  the  objection  now  taken,  than  either  the 
case  of  Eustace  v.  Gaskins^  or  the  case  now  before  us : 
.  .  and,  upon  the  whole,  I  am  inclined  to  think  that,  if  the 
general  practice  and  usage  of'  the  court  does  not  in  g)e- 
neral  go  the  length  of  the  principle  decided  in  Kennedy 
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%' 

V.  Baylor^  (and,  I  think,  ought  not,)  yet  that  that  usage     Mabcu, 

and  practice  is  in  conflict  with  the  principle  decided  in       1 

Eustace  v.  Gaskins  :    such  practice,  too,  is  attended  with  Sj^^Jj^^^ 
creat  convenience  and  utility.     I  can  see  no  diflTerence,         ▼. 
as  to  this  point,  between  the  profits  of  land,  and  ot  ne- 
groes ;  and  the  profits  of  the  latter  are  always  estimated, 
and  reported  upon,  by  commissioners,  and  not  by  a  jury. 

As  to  what  is  said  respecting  the  proceeding  against 
such  of  these  defendants  as  are  infants,  without  appoint- 
ing them  a  guardian ;  I  concur  that  it  was  irregular. 
Had  their  interests  been  attended  to  in  this  particular,  the 
whole^stimony  and  merits  of  the  case  might  have  been 
varied  in  their. favour. 

On  these  grounds,  I  am  of  opinion  that  the  decree 
should  be  reversed,  and  the  bill  dismissed ;  but  without 
prejudice  to  any  other  suit  which  the  appellee  may  be 
advised  to  instituttt  to  perfect  his  title  ;  as  his  case  is 
probably  a  hard  one,  and  probably  the  consideration  he 
paid  has  enured  to  the  benefit  of  George  William  Fair^ 
fax^B  representatives.  i 

Judge  Fleming.  In  giving  my  opinion  in  this  case, 
I  must  premise  that,  with  respect  to  the  patent  of  George 
W.  Fairfax  bearing  an  impossible  date^  to  wit,  the  33d 
year  of  the  reign  of  Geo*  II.  anno  domini  1747,  I  think 
it  immaterial,  4s  the  date  with  respect  to  the  day  of 
month  and  year  of  the  christian  ara  is  correct*  ^ 

A  number  of  authorities  have  been  cited  to  show  that, 
although  equity  will  not  supply  the  non-execution  of  a 
power,  yet  it  will  supply  any  defect  in  the  execution  of 
a  power,  provided  the  same  be  for  a  good  or  valuable 
consideration.  In  the  case  before  us,  the  trust  or  power 
was  imperfectly  executed;  the  conveyance  of  the  land  in 
question  having  been  executed  by  one  trustee  only,  in- 
stead of  three;  but  it  being  for  a  valuable  consideration, 
a  court  of  equity  may,  I  conceive,  with  propriety,  sup- 
ply the  defect ;  so  far,  at  least,  as  respects  the  appellants, 
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Mabch,    yfiiQ  ^^e  all  agree)  have  no  right  to  tbif  land  in  control 

versy.    The  title,  then,  must  cither  be  in  the  appellee 

Jo'lJrndulT^  Skmioni or  in  the  residuary^  legatees  of  Georjre  W.-Ftur- 
Stanton.    Z'*' '  ^"^»  ^y  making  4them  parties  to  tbe^  suit,  neither  in- 
justice nor  inconvenience  can,  in  my  wpr^hension,  arise 
to  any  person  or  persons  interested  in  the  decision  of  the 
cause. 

On  these^grounds,  a  qiajoriiy  of  the  c;ourt  have  agreed 
that  the  following  decree  shall  be  entered  : 

^^  The  court  is  of  opinion  that  the  said  decrees  are 
erroneous,  in  this,  that  it  appears,  by  the  bill  for  the  re- 
hearing of  the  cause,  that  some  of  the  defendants,  re- 
"  presentativc?  of  the  said  Joseph  Roberts^  deceased,  were 

infants,  and  against  whom  the  said  decree,  of  the  twenty- 
seventh  day  of  Septemtiery  1804,  was  final  as  to  the  merits^ 
and  to  guardian  ad  litem  had  been  appointed  to  defend 
them:  therefore,  it  is  decreed  and  ordered,  that  the 
same  be  reversed  and  annulled,  and  4hat  the  appellee 
pay  to  the  appellants  their  costs  by  them  e^cpended  in  the 
j)rosecution  of  their  appeal  aforesaid  here.  And  it  is 
ordered  xhat  the  cause  be  remanded  to  the  said  court  of 
chancery,  that  a  guardian  ad  Utem  may  be  assigned  to 
iBUch  of  the  defendants  as  may  now  appear  to  be  infants^ 
and  that  the  residuary  legatee,  or  legatees,  under  the 
^  will  of  the  ^2\A  George  W.  Fairfax^  (in  the  proceedings 
pnentioned,)  of  his  real  estate  in  Virgintay  be  made  a 
party,  or  parties  defendants,  to  show  cause,  if  any  they' 
can,  against  the  validity  of  the  conveyance  executed-  by 
the  defendant  William  M.  Cary^  to  the  said  William  Sian- 
ion^  the  complainant  in  the  original  bill,  for  the  lands 
nrhich  are  the  subject  of  this  controversy ;  and  that  pay- 
•  ment  of  the  rents  and  profits  of  the  said  lands  be  appor- 
tioned among  the  widow  and  children  of  the  said  Joseph 
Roberts^  according  to  their  respective  interests  claimed 
therein;  provided  the  right  to  the  land  in  controversy 
be  finally  decreed  against  them,  in  favour  of  the  appellc|B 

William  Stanton.^^ 
6 
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David  Ross  ag(An$t  lames  Kecwodd.  Thunda 

•  The  Same  against  Michael  Hoofacre,  >VarrA7.rt,V 

and 
The  Same  against  George  Smith. 

THESE  three  appeals,  from  decrees  of  the  superior  i.The  land- 
court  of  chancery  for  the  Staunton  district,  were  argued  ert'app^nted 
and  determined  together;  the  facts  and  points  in  contro-  J? j^l^tr??, 
versy  beinfi:  similar.  ••  *^  "■*•  **■" 

^  ^  power  to  de- 

The  appellant  filed  his  bills,  claiming,  of  the  appellees,  termioe  with- 

respectively,  certain  tracts  of  land  in  the  county  of  Wash-  righu  of  per- 

ington  ;  relying  on  titles  by  derivative  purchases,  under  as  setuen,  or 

the  Loyal  Company y  and  grants  from  the  commonwealth,  rrom^aettien^ 

issued  thereupon,  (the  Slst  of  January ^  1/88,)  to  him  as  uertheautho- 

assignee  of  Thomas  Waikery  their  agent  j  in  which  grants  ^j^ai^and^^ 

the  lands  were  described  as  part  of  an  order  of  council,  5:»^«*^ 

*  ^  <;ompame», 

**  granted  to  the  Loyal  Company^  to  take  up  and  survey  ^nd  to  direct 
800,000   acres,  which  said  order  was  established  and  issued   from  ' 
con&rmed  by  a  decree  of  the  court  of  appeals,  made  on  of  the   com- 
the  2d  day  of  May^  1783.^  ."rnTlo;!^. 

That  decree  was  in  the  following  words:  «  The  seve-  i^^^li't^folJ^ 
ral  claims  of  Thomas  Walker^  Esq.  on  behalf  of  himself*/  .*^«''^*!»« 

^  decision  of  ihe 

and  the  othei:  members  of  the  Loyal  Company ;  and  of^'^y^rt  of  up- 

'        '^  peals,  in  Jlfaf^, 

1783,  establishinn^  tite  rights  of  those  con)panie%. 
8.  Ttie  remedy  of  persona  aggriered  by  decisions  of  those  aomroiuionert  vas  by  cnvcaf 
in  the  general  court,  to  prevent  the^  imient  from  emanating:  and  if  a  party  had  auch  an 
€<}«iHy  aa  wouh),  on  a  catwU,  have  entitled  him  to  a  preference,  it  was  no  pWnd  for  a  bill  in 
jcqoity  to  set  a^o  tj^e  patent,  unless  he  was  presented  by  If^ud  or  accident,  from  poose- 
coitnK  a  cawut, 

3.  TVhere  a  jwlgment  of  the  eommissinncrs  was  that  the  claimant  shonid  obtain  a  patent  ' 
upon  paying  the  aurveyor's  fees  and  purchase-money  to  the  company  or  their  agent,  on  ot 
beiVire  a  subsequent  day,  with  interest  until  pnyment,  and  that  otherwise  theland  should 
revert  tpthe  eoropany,  a  tender  to  the  company's  aj^eul  witliin  the  time  limitod,  iit^s  suffiocent 
to  prevsui  the  fomiture. 

4.  In  «ich  case,  upon  refusal  of  the  company's  agent  to  receive  the  money,  the  person 
making  the  tender  was  not  responsible  to  the  company  or  il*  assiguce,  tor  Interest  after  the 
flay.(l) 

(I)  Koto.  On  f hia  subject,  see  asU  of  JIftnf,  1779,  c.  V2»  Ch,  ilev,  p.  9iV^94. 
OcfbtTy  M7%  0, 27.  ibid.  p.  WiiMagt  l780,  c.  9.  ibid,  p.  122^;  October^  1780,    ' 
"T.  12.  ibid,  pw  132. ;  Mag,  ITSI,  c.  22.  ibid,  p.  U2.;  e.  29.  ibid.  p.  140.;  May^ 
17S2»'«.  49.  ibid.  p«  109.;  October^  ]782»  o.  2U  ibid.  p.  179.;  o.  4j.  s.  8. 
iM.  p.  1S3.;  and  Octolfcr,  178%  c.  29.  ibid.  p.  217.        >   ' 
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March,  Thomas  Nelson^  Esq.,  on  behalf  of  himself  and  the  other 
"^''  members  of  Ae  Greenbrier  Company^  to  grants  of  all  the 
^^^  lands  surveyed  under  several  orders  of  council,  bearing 
Keewood.  date  the  12th  of  yuh/^  1749,  the  29th  of  October^  1751, 
the  14th  of  yune^  1753,  and  the  16th  oiDecembery  1773  ; 
came  on  to  be  heard  yesterday,  and  this  day  ;  ^nd,  there- 
upon, the  arguments  of  the  counsel  for  the  claimants,  and- 
of  the  attorney-general  for  the  commonweilth,  having 
been  fully  heard  and  considered,  it  is  the  opinion  of  the 
court,  and  accordingly  decreed  and  ordered,  that  all  sur- 
veys made  by  a  county  surveyor,  or  his  deputy,  properly 
qualified  according'  to  law,  previous  to  the  year  1776, 
and  certified  to  have  been  made  by  virtue  of  the  orders 
of  council  to  the  Loyal  and  Greenbrier  Companies ^  or 
either  of  them,  ought  to  be  confirmed ;  and  that  the  re- 
gister be  directed  to  issue  patents  upon  all  such  surveys 
as  shall  be  returned  and  so  certified." 

'The  statement,  made  in  each  bill,  was,  in  substance, 
that  by  the  rules  and  regulations  of  the  said  company, 
settlers  were  enabled  to  acquire  titles  to  the  lands  sfsated 
by  them,  on  paying  the  surveyor's  fees,  and  three  pounds  ^ 
for  every  hundred  acres  contained  in  their  surveys  ;  that 
the  defendants,  and  those  under  whom  they  claimed, 
(though  settlers,  and  holding  by  surveys,)  had  not  paid 
the  surveyor's  fees,  qr  any  part  of  the  purchase-money ; 
that  Thomas  Walker ^  one  of  the  members  of  the  com- 
pany, and  the  person  to  whose  management  their  affairs 
were  intrusted,  appointed  one  William  *Inglis  an  agent  in 
that  part  of  the  country  where  those  tands  lay,  and  gave 
public  notice,  that  those  persons  who  Jiad  procured  lands 
to  be  surveyed  should  be  confirmed  in  their  titles  on 
paying  the  surveyor's  fees  and  purchase*money  within  a 
.  limited  time  ;  that  in  the  year  1 768,  the  .  said  Walker 
authorized  Inglis  to  sell  the  lands,  on  which  the  survey- 
or's fees  had  not  been,  paid,  to  such  persons  as  would 
discharge  them,  and  agree  to  pay  the  original  price  so 
soon  as  the  company  could  malce  them  a  complete  tide ; 
that  in  September y  1768,  Joseph  Scott  and  Stephen  Trigg 
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paid  to  JFUIiam  InglU  the  surveyor's  fees  on  the  lands  ^^fg^J^"' 
in  question,  and  obtained  a  receipt  for  the  same  ;  that,  ou 
the  16th  January  177 Z^  the  said  ^SVr^// transferred  all  his 
right  to  the  said  Trigg ;  and,  on  the  18th  of  August^ 
177 Sy  the  complainant  purchased  of  Trigg;  that  the  de* 
fendants  being  in  possession^  tlie  complainant's  claim  was 
discussed  *'  before  the  court  of  commissioners  appointed 
under  the  act  of  assembly,  in  such  case  made  and  provi* 
ded,**  who  were  of  opinion  that  their  claims  were  prior 
to  his ;  and  that  grants  should  issue  to  them,  on  their 
paying  the  surveyor's  fees  and  purchase-money  to  the 
company,  on  ox  before  the  23d  day  of  February ^  1782 ; 
otherwise,  the  titles  should  revert  to  the  said  Loyal  Com- 
pany ;  that  the  defendants  had  never  complied  with  the 
terms  on  which  their  titles  were  declared  valid  by  the 
commissioners ;  and,  if  they  had  done  so,  the  complain* 
ant  did  not  admit  that  the  decisipn  of  the  said  commis* 
sioners  would  have  any  authori^  in  this  case;  that,  in 
'  order  to  defeat  his  claim,  the  defendants  had  destroyed 
the  ancient  landmarks,  so  that  the  boundaries  could  not 
be  ascertained,  and  had  surreptitiously  and  fraudulently 
obtained  grants  of  prior  dates  to  those  of  the  complain- 
zxkU  He  therefore  prayed  av  discovery  of  the  situation 
«f  the  original  landmarks  called  for  in  the  surveys,  pos- 
session of  the  lands,  account  of  thp  profits,  and  general 
relief. 

The  defendants  relied  on  the  decisions  of  the  land* 
commissioners  as  conclusive  in  their  favour  ;  averring 
that,  .within  the  limited  time,  they  had,  respectively, 
tendered  the  fees  and  purchase-money  to  Thomas  IVali" 
^r,  who  refused  to  receive  them,  in  consequence  of  the 
.pendency  of  the  controversy  between  the  commonwealth 
and  the  company,  which,  being  at  that  time  undecided, 
prevented  his  making  titles ;  and  denying  the  charges  of 
Iraud,  they  prayed  to  be  dismissed.  The  judgments  of 
ibe  commissioners,  bearing  date   the  2Sd  of  August^ 


Digitized  by  VjOOQIC 


^^  •   Sirprenuy  Court  of  Appeak. 

^ml^'     1781,  were,  that  Keewood^  ff oof  acre  and  Smijlk^  respec- 

—       tively,  were  entjtlecl  to  the  lands  in  question  ;  "  provided 

Y.^       that  they  do  pay  or  cau&e  to  be  p^d  to  the  said  agent, 

Keew     .    ^^  jj^^  g^jj  company,   the  sum  of  five  pounds  specie, 

with  interest  thereon  from  the  22d  day  of  FebriHtry^ 

1762,  till  paid,  for  each  hundred  acres  contained  in  thd 

surveys,  on  condition  that  the  said  agent,  or  the  said 

conipaay,  do  make  good  titles  in  fee*tfimple  to  the  said 

lands ;  or  that,  if  the  defendants  shall  ^ay  the  survey^ 

or's  fees  in  specie^  with  interest  thereon  from  the  2^d 

day  of  Fehrnaryy  1762,  till  paid,  and  also  all  other  fees 

incident  and  neeessary  for  obtaining  grants  for  the  said 

lands,  then  the  defendants  were  to  pay  the  sum  of  thred 

"^         pounds  specie  for  each  hundred  acres,  with  intere^  from 

.    the  said  22d  of  February^  1762:  and  if  the  defendants 

ahould  fail  to  pay  the  said  purchase-money,  and  interest, 

on  or  l^efore  the  23d  day  oi  February y  1782,  then  the 

said  tracts  of  land  should  revert,  and  become  vested  in 

^    Uie  said  company.'^ 

The  tenders  and  refusals  charged  in  th«  answers  were 
fully  proved  by  depositions.  ' 

The  chancellor  was  of  opinion,  ^  that,  though^  the 
right  to  the  lands  in  controversy  Was  in  the  Loyul  Com* 
panyy  provided  the  surveys  ^under  their  authority  were  ' 
such  as  would  have  b^en  established  under  the  decision 
or  order  of  the  court  of  appeak  of  the  2d  of  Mayy  1783f 
~  '  yet,  it  was  but  a  <{ualifi^d  right,  which  the  company  was 

bound  to  confer  on  the  first  actuid  aettler  on  certsun  con^ 
ditions ;  no  ^le,  or  reservation,  having  been  made  pre-> 
V  vious  to  settlement ;  and  the  commbsionera  who  had 
competent  jurisdiction  to  decide  upon  settlors*  claims 
having  decided  .in  favour  of  the  defendants,  as  the  firsf 
actual  settlers ;  (which  decision  remains  unreversed ;) 
and,  the  defendants  having  tendered  the  money  is  con- 
formity with  their  sentence,  the  Loyal  Comparky  were 
bouK)d  to  convey  to  them  the  lands,  and  were  not  at  li- 
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herty  otherwise  to  dispose  of  them. '^    He  therefore  de-     ^.^'Jf"* 
creed  that  the  defendant  should  pay  the  complainants 
die  purchase-money  and  surveyor's  fees,  with  lawful  in- 
terest thereon,  from  the  23d  day  of  February,  1762,  to     Kccwood. 
Iihe'22d  of  February^  1782;  and  that,  as  to  other  mat- 
ters, the  bills  be  dismissed  with  costs. 

WilRams^  for  the  appellant*     ITic  commissioners  had 
no*  jurisdiction  to  decide  in  a  case  of  this  description. 
Tlieir  powers  under  the  act  of  Mat/j  1779,  c.  12.(a)  and  («)  Cft.  Rev, 
die  subsequent  acts  on  the  same  subject,(*)  extended  (^)  iHtLux 
only  to  vacant  lands ;  not  to  such  as  wek-e  appropriated  }^  *^^'  **^' 
by  the  Loyal  Company  ;   to  determine  interfering  rights 
of  settlers,  but  not  the  validity  of  a  title  claimed  by  pur* 
diase*     Ross  was  a  derivative  purchaser  from  the  com- 
pany, and  therefore  not  bound  by  the  decision  of  the 
commissioners.     It  was  evidently,  moreover,  the  hiten* 
tion  of  the  legislature  to  vest  in  the  court  of  appeals 
alone  the    power   of  deciding  the  rights   of  the  com- 
pany .(c)     After  the  court  of  appeals  should  have  settled  (c)/6iUp.9i. 
the  controversy  between  the  company  and  the  common- 
wealth,  the  commissioners  were  empowered  to  talce  tip 
the  subject  of  claims  under  the  company's  authority ; 
lt>ut  not  until  then.     Their  judgments  in  the  cases  now 
in  question  were  void,  being  rendered  before  the  deci<- 
siod  by  the  court  of  appeals. 

Peyton  Randolph  and  Cally  on  the  other  side,  consi-* 
dered  the  acts  of  assembly  as  clearly  bestowing  on  the 
commissioners  full  powers  to  determine  the  rights  of  all 
persons  claiming  under  the  company,  as  settlers,  or  as 
purchasers  of  seulement  rights.  The  court  of  appeals 
were  only  to  decide  between  the  commonwealth  and  the 
company.  The  commissioners  were  not  to  wait  to  see 
whether  the  company  would  c^rry  the  question  before 
the  court  of  appeals ;  but  patents  were  to  issue  imme* 

jou  II.         ,  19 
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**mr'*     diately,  us  they  should  adjudge.     The  law  as  to  landsJ 

of  this  very  description  was  settled  by  the  act  of  October, 

J  7^3,  c.  29.(a)    The  case  of  Stephens  v.  Cobun^  2  Call^ 

Jvcewood.     ^^g .  jg  jecJsive  of  the  present  question, 

«i7, 2ia  If  J^oss  had  any  ground  for  preventing  Hoof  acre  ^nA 

others  from  obtaining  patents,  he  might  have  resorted 

<*)  ^^-  ^^*  to  a  caveat  in  the  general  court  ;(i)  and  not  having  done 

(cj  Depewy.  this,  he  is  not  entitled  to  relief  in  equity.^c)     But,  if  all 

Munf!^^,     these  objections  were  out  of  the  way,  the  cause  is  against 

him  upon  the  merits.     Persons  who  had  the  first  actual 

settlement  were  (according  to  the  acts  of  assembly)  to 

be  preferred.     But,  to  defeat  their  ri^ghts,  he  relies  on  a 

forfeiture,  and  comes  into  a  court  of  equity  to  enforce  it  J 

Williams^  in  reply.  Ross  had  a  right  to  come  into 
equity  to  set  aside  the  patents  illegally  obtained,  and  to 
have  them  given  up  and  cancelled. 

But  if  the  chancellor's  decrees  were  right  in  other  re- 
spects, they  were  wrong  in  not  giving  the  plaintiff  more 
interest  on  the  money  decreed.  The  allowance  of  inte- 
rest should  have  been  continued  after  February^  1782. 

Judge  Brooke.  I  have  not  been  able  to  see  any 
thing  in  the  objections,  to  the  chancellor's  decrees,  that 
have  been  urged  by  the  counsel  for  the  appellant.  Upon 
a  strict  examination  of  the  act  of  1779,  entitled  *^  An 
a.cX  for  adjusting  and  settling  the  titles  of  claimers  to 
unpatented  lands  under  the  present  and  former  govern- 
ment previous  to  the  establishment  of  the  common- 
wealth's land-office,"  and  the  subsequent  acts  on  the 
same  subject,  I  am  satisfied,  that  there  is  no  distinction 
between  vacant^  and  company  lands,  that  can  have  any 
influence  on  the  decision  of  these  cases ;  and  that  the 
appellant,  having  submitted  his  claims  to  the  commis- 
sioners under  the  act  of  1779,  first  mentioned,  is  bound 
by  their  decision,  according  to  the  case  in  this  court,  Q§r 
Stephens  v.  Cobun^  2  Ca//,  440. 
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The  objection,  that  the  appellant  has  not  been  allowed  ^',^3^,^"* 
as  much  interest  as  he  is  entitled  to  on  the  money  paid 
to  the  Loyai  Company^  I  think  also  unfounded.  After 
the  payment  by  the  appellant^  the  company  had  no  claim 
upon  the  appellees,  nor  would  the  appellant,  at  any  time, 
have  received  the  money,  though  tendered  to  htm  by 
the  appellees,  previous  to  the  chancellor's  decrees. 

I  am  therefore  of  opinion  that  the  decrees,  by  which 
the  bills  are  dismissed,  be  afirmed* 

Judge  TiycKER.  These  cases  (which  all  depend  upoa 
Ae  same  question)  appear  to  me  to  fall  completely  with- 
in the, provisions  of  the  act  of  May^  1779,  c.  12.  s.  7, 
8,  and  9.(a)  The  former  of  these  sections  regulates  the  (a)  CA.  Rev, 
manner  in  which  settlements  made  by  certain  persons,  ^''^'^^ 
upon  lands  surveyed  for  sundry  companies^  (of  which 
the  Loyal  Company  was  one,)  by  virtue  of  orders  of 
council,  without  specific  ^reement,  but  yet  under  the 
faith  of  the  terms  of  sale  offered  by  such  companies, 
should  be  adjusted,  and  the  title  of  settlers  confirmed, 
and  patents  from  the  land-office  of  the  commonwealth, 
obtained  by  such  settlers,  for  the  lands  to  which  they 
H^ere  thus  entitled. 

It  DHist  here  be  remembered  that  the  companies  here 
spoken  of  had  never  obtained  patents  for  the  lands  in« 
tended  to  be  granted  to  them,  so  that  their  title,  as  well 
as  that  of  the  settlers,  was  inchoate  only »  the  legal  title 
being  still  in  the  commonwealth.  ' 

Sect.  8th  establishes  a  court  of  commissioners  for  the 
adjustment  of  the  preceding  claims^  (and  some  others,) 
whose  judgment  is  declared  final;  and  has  been  accord- 
ingly so  decided  in  the  case  of  Stephens  v.  Cobim;(^b)  (b)2Ca'l, 
that  isy  no  appeal  or  writ  of  error  could  be  brought 
to  reverse  their  judgment.  But  any  person,  think- 
ing himself  aggrieved  thereby,  might  sue  out  a  Ctf- 
veatj  from  the  general  court,  upon  which  the  claims  of- 
^he  caveator  and  caveatee  might  he   reconsidered,   and 
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^^m^u'     *  pat^ot  was  to  be  granted  to  the  party  prevailing  iii 
the  caveat.     But  if  this  were  neglected  until  a  patent 
should  be  actually  obtained  by  the  person  in  whose  fa- 
Hunt       ^^^^  ^^^  commissioners  should  decide,  I  presume  it  was 
afterwards  too   late  to  sue  out  a  caveat;  the  object  of 
which  is  not  to  repeal  a  patent,  but  to  prevent  the  ema- 
(«)  .1, 7^"^^  nation  of  one.fa)     And,  even  if  the  party  thinking  him- 
CaHovay.       seU  aggrieved  had  such  an  equity  as  would,  on  a  caveat 
prior  to  the  grant,  have  entided  him  to  a  preference,  it 
would  be  no  ground  for  a  bill  in  equity  to  set  aside  the 
patent,  unless  he  was  prevented  by  fraud,  or  accident, 
r6)/oA>/«ortv,  from  prosecuting  a  C€tveat.(b)     Here,  then,  had  Mr.  Ross 
259.  and  De-  his  remedy^  if  he  conceived  ^himself  aggrieved  by  the 
wardiiMt(uf.  judgment  of  the  commissioners.     But  he  has  totally  neg- 
lected it,  and  shown  no  cause  whatever  for  such  neg- 
lect, and,  consequently,  is  bound  by  their  judgment. 
/    On  the  ground  of  error  in  respect  to  interest,  I  con- 
cur with  the  judge  who  has  preceded  me,  upon   that 
point,  as  well  as  that  in  which  I  have  spoken  to  ;  and  am 
therefore  of  opinion,  that  the  decrees  be  severally  affinn- 
ed ;  the  appellees,  as  far  as  in  them  lay,  having  compli- 
ed with  the  telins  on  which  they  were  to  obtain  their  pa- 
tents. 

Judges  Roane  and  Fleming  were  of  the  same  opi- 
nion, and  the  decrees  were  unanimously  affirmed. 


j^ir^^is  Richardson's  Executor  against  Hunt. 

I.  All  there-  ELF/AH  HUNT^  and  Sarah^  his  wife,  one  of  seven 
tetlirop  di^^  residuary  legatees  in  the  last  will  of  Turner  Richardson^ 
to^bT'parUes  deceased,  brought  suit  in  the  superior  court  of  chancery 
^?  .*.  •"*»'/<>'•  for  the  Richmbnd  district,  against  John  Richardson  and 

division  of  a  »     o  ./ 

retitlHum. 

2.  A  person  acknowledging  that  he  coruulett  himaelf  interested  in  the  event  of  a  suit,  t% 
not  a  eoropetent  wiiiiess^  thovgfa  in  fact  not  intereited. 
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Samuel  Richardson^  acting  executors  of  the  decedent,    ^A?5^ 

loll. 

{John  being  also  one  of  the  legatees,)  to  recover  her  — — 
share  of  the  estate;  without  making  the  other  five  lega-  Eiecuto?* 
tees  parties.  Elizabeth  ElHsj  one  of  the  legatees,  was  jj]^'^ 
examined  as  a  witness  for  the  complainants,  and  her  de- 
position seems  to  have  been  regarded  as  evidence  by  the 
commissioner  upon  an  order  of  account ;  notwithstand- 
ing, upon  being  questioned,  she  acknowledged  that  she 
considered  herself  interested  in  the  event  of  the  suit. 
Hie  clause  in  the  will,  under  which  the  plaintifis  claim- 
ed, directed  the  residuary  part  of  the  testator's  estate  to 
be  valued  by  three  neighbours  to  be  chosen  by  the  exe- 
cutors ;  that  his  three  daughters,  Sarah  Hunt^  Elizabeth 
Ellis  and  Ann  Hunt,  should  receive  their  parts  in  money^ 
(to  be  raised  by  a  sale  of  the  property^  by  the  executors,) 
and  that  the  remainder  should  be  equally  divided  among 
yohtL,  Turnery  Martha  and  Rebecca^  in  negroes  and 
odier  estate,  according  to  such  valuatioa. 

The  court  of  chancery,  on  the  4th  of  Juney  1805,  de- 
creed, in  favour  of  the  plaintiff  Sarah  HurU^  (the  suit 
having  abated,  as  to  her  husband,  by  his  death,)  against 
Samuel  Ricbardson^  the  surviving  executor,  that  the  de- 
fendant, out  of  the  goods,  &c«  in  his  hands  to  be  admi- 
nistered, do  pay  unto  the  plaintiff  235/.  14s.  3d.  with  in- 
terest on  144/.  6^.  Qd.  (which  was  one  seventh  part  of 
the  sum  at  which  the  whole  residuary  estate  was  valued,) 
from  the  first  of  September^  1803,  till  payment,  and  also 
the  costs  of  suit;  from  which  decree  the  defendant  ap- 
pealed« 

Wirt  and  Wickham^  for  the  appellant. 

Peyton  Randolph^  for  the  appellee. 

Mmdaif^  April  22.  The  judges  pro^ounced  their  opir 
nions. 

Judge  BaoOKE.  In  this  case,  two  points  are  insisted'on 
by  the  counsel  for  the  appellant:  1st.  That  all  the  parties 
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^^iIil"'    are  not  before  the  court;  and,  2d.  That  the  testimony  of -E/i- 

zabeth  Ellis  ought  not  to  have  been  received  by  the  com- 

fcx€cutor    missroners.  On  the  first  point,  I  think  there  is  no  dimcul- 
Hant.      ty  :  the  rule  is,  that  all  persons  concerned  in  the  demand, 
or  who  may  be  affected  by  the  relief  prayed,  ought  to  be 
{a)Mitfortrs  parties,  if  Within  the  jurisdiction  of  the  coutt:(a)thelega- 
^!'^"^d^''tlSe  ^^^^  ^^  ^^^  residuary  estate  are  all  concerned  in  the  de- 
fen^d^r*^"^'  mand,  and  may  be  affected  by  the  extent  of  the  relief 
granted  in  this  case :  depending  on  the  residuary  estate 
for  the  amount  of  their  legacies,  they  are  all  materially 
concerned  in  the  administration  of  that  fund,  and  will  all 
be,  more  or  less,  affected  by  the  quantum  which  may  be 
accorded  by  the  court  to  the  appellee :   as,  for  example, 
tf  there  h^s  been  a  malajide  valuation  of  the  property, 
or  an  irregular  sale  of  it,  so  as  to  lessen  its  ^eal  value  to 
the  legatees,  they  would  all  be  affected  by  the  decree.  In 
(A)   Wixin-  the  case  in  1  Vesey^  jun/^)  relied  on  by  the  counsel  for 
ter*nim,    311.  the  appellee.  Lord  Thurhw  decided  under  the  idea  that 
the  legacy  was  a  specific  legacy,  but  reserved  that  point 
for  consideration.     The  position,  that  the  legacy,  in  the 
case  under  consideration,-  became  a  specific  legacy,  by 
the  valuation  and  sale  of  the  property,  according  to  the 
directions  of  the  will,  for  the  payment  of  the  money  lega- 
cies; begs  the  question !     It  is  predicated  on  the  position 
jthat  the  valuation  and   sale  were  perfectly  correct;  a 
position  that  all  the  parties  interested  ought  to  have  an 
opportunity  of  questioning,  and,  of  consequence,  ought 
to  be  in  court  for  that  purpose. 

On  the  second  point,  I  am  of  opinion  that  the  testimo- 
ny of  Elizabeth  Ellis  was  improperly  admitted  by  the 
commissioner :  when  asked  the  question,  she  professed 
herself  to  be  interested  in  the  decision  of  the  suit.  The 
.1  policy  of  the  rule  of  law  on  this  point  is,  to  exclude  per- 
sons who  have  a  strong  bias  on  their  minds  from  being 
placed  in  a  siituation  where  their  interest  may  induce 
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tfaem  to  depart  from  the  truth  ;  I  Peake^  144.   The  case    A^a^kch, 

of  Fotherihgham  v.  Greenuood^(a)  there  cited,   was  ^       

stronger  case  than  the  present :  in  that  case  the  witness        ^y,^ 
felt  himself  under  an  honorary  engagement  to  make  good  ,^^  ^strimffe 
a  loss,  and  was  held  incompetent.     I  am  of  opinion  the  ^^• 
decree  must  be  reversed,  and  the  cause  sent  back ;  that 
proper  parties  may  be  made.(l)  ' 

Judges  Roane  and  Fleming  assented. 

The  decree  was  therefore  reversed,  and  the  cause  seat 
back  for  all  the  legatees  to  be  made  parties,  and  direc- 
tion was  given  that,  on  the  hearing  of  the  cause,  the 
deposition  of  Elizabeth  Ellis  be  not  read  in  evidence  ; 
she  being  an  interested  witness. 

(1)  Note.  Ac^sord'ng  to  the  aiUhorities  cited  in  argument,  tlie  distinction, 
&t  to  parties,  seems  to  be  tliat  a  specific  legatee  may  sue  the  executor  with* 
oat  making  the  other  legatees  parties  ;becan8e,  as  IVickham  observed,  it  is  pre- 
soroed  that  the  executor  has  assets  to  pay  legacies,  unless  he  make  theobjec* 
lion  that  he  has  not:  but,  in  a  suit  by  a  resitluary  legatee,  all  the  co-legatees 
mtist  be  parties;  to  make  an  end  of  the  subject,  and  prevent  maltiplicity  of 
soils.  See  3  Bn^  366.  Paraons  v.  J^eviL  Ibid,  229.  S/terreU  v.  Jiirch.  Wydtfa 
J'rac.  Re^.  ^2.     2  Ch,  Catea,  124.    I  K^«.  jun.  311.  3I5»     Coop.  Eq.  p.  39, 


Cooke  agmnst  Piles.  '^Jlpnu^i 

IN  this  case  a  iudjrment  at  law  in  the  county  court  of  ^yi»««'«««om- 

•^       "  ^  •'         ^  pluuiant  IS  ap- 

Tairfax^  was  obtained  by  Piles  against  Cooke  for  ninety-  peiiant  from  a 

-.  ,.,  ..  .        superior  court 

nine  dollars,  and  costs  of  suit ;  to  which  an  injunction  of  ciKshcery, 
was  granted  by  the  same  court,  but  afterwards  dissolved,  apijeab  has  uo 
on  a  regular  hearing,  and  the  complainant  decreed  to  payi'nVeMthesib- 
the  costs.     The  biU  had  stated,  inter  alia,  that  a  forth-  i'^j"  ^"^"e*' * 

freehold    or 
franchise,  or  amount  to  one  hundred  and  fifty  dollars,  exclusive  of  all  costs,  iucident  to  the 
original  judgment,  or  arising  from  iiijunctions,  or  appeals,  subsequent  thereto. 


Digitized  by 


Google 


U2 


tiupreme  Court  of  Appeals. 


March, 
1811. 

Cooke 
Piiet. 


coming  bond  was  taken,  but  did  not  set  forth  the  amount^ 
nor  whether  it  was  forfeited.  Cooke  appealed  to  the  su- 
'  perior  court  of  chancery,  for  the  Richmond  district,  by 
which  the  decree  was  affirmed;  whereupon,' he  appealed 
again,  to  the  court  of  appeals* 

Bolts ^  for  the  appellee,  moved  a  dismission  of  the  ap- 
peal, on  the  ground  that  this  court  had  no  jurisdiction, 
the  original  subject  of  controversy  being  less  than  one 
hundred  and  fifty  dollars,  exclusive  of  costs.  The  mo- 
tion was  opposed  by  Call  and  Wiciham^  for  the  appellant. 

Thursday^  April  11th.  The  court,  consisting  of  judges 
Fleming,  Roane  and  Cabell,  unanimously  dismissed 
the  appeal.  The  following  observations  were  made  by 
Cabell  and  Roane. 


Judge  Cabell.  This  is  a  tnotion  to  dismiss  an  appeal, 
on  the  ground  of  want  of  jurisdiction.  The  appeal,  in 
this  case,  having  been  granted  to  the  complainant  in  the 
court  of  chancery,  the  question  will  turn  altogether  on 
the  construction  of  the  second  section  of  the  ^^  Act  for 
reducing  into  one  act,  the  several  acts  concerning  the 
court  of  appeals  and  special  court  of  appeals,"  which 
(a)  JRev,  passed  in  1792  ;(a)  and  no  regard  c^n  be  had  to  the  act 
p.  e!).^^    ''  entitled  **  An  act  concerning  granting  appeals  from  de- 

(A)'  liev. 


Code,  vol.  I. 
p.  318. 


crees  in  chancery,"  which  passed  in  1794;  (A)  this  latter 
act  being  confined  to  cases  where  the  appeals  shall  be 
granted  to  defendants.  According  to  the  act  first  men- 
tioned, this  court  shall  have  jurisdiction  on  appeals  from 
the  court  of  chancery,  if  the  matter  in  controversy  be  equal 
in  value,  exclusive  of  costs,  to  150  dollars.  It  was  ad«- 
mitted  by  the  counsel  for  the  appellant,  that,  whenever  a 
suit,  either  at  law  or  in  equity,  shall  maintain  or  preserve 
its  original  character,  in  a  course  of  appeal,  that,  there,  it 
is  the  original  judgment  or  decree  only  to  which  we 
must  resort  in  order  to  determine  whether  this  court  has 
jurisdiction,  and  that,  in  our  estimate,  all  the  costs,  of 
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erery  court,  must  b?  ci^dudiecl.  But  he  cpntcnded  for  March, 
a  difference,  wher4,  99  in  the  qa^e  now  before  the  court,  J!IL 
the  original  judgment  wa«  at  law,  but  has  been  enjoined  ^^^ 
by  the  iptervemion  of  a  coifrf  pf  equity,  and  the  appeal  p^Jj^ 
U  taken  from  the  decree  of  the  court  of  equity.  In  such 
11  case,  be  contended  that  we  are  not  to  exclude  the  costs 
of  the  court  where  the  judgment  was  originally  obtained, 
but  only  the  costs  of  that  court  from  whose  decree  the 
appeal  is  taken.  I  do  not  perceive  any  foundatbn  for 
^uch  a  distinction ;  for  where  an  injunction  has  been  ob- 
tained, as  in  tbe  present  case,  to  a  judgment  of  a  court 
of  law,  what  is,  in  the  language  of  the  act  of  assembly, 
the  matter  in  controversy  betweeu  the  parties  ?  Unques- 
tionably the  judgment  itself;  and  that  niust  be  of  the 
value  of  150  dollars,  exclusive  of  costs.  The  legislature  iur 
tended  to  exclude  all  costs ;  and  it  would  have  been  difE* 
cult  for  them  to  have  adopted  stronger  language.  I  do 
AOt  perceive  that  this  case  is  varied  by  the  mere  state- 
ment in  the  bill  that  a  delivery  bond  had  been  executed. 
The  answer  is  silent  as  to  the  fact;  nor  is  it  established 
fay  any  testimony  in  the  cause,  although  no  (act  would  be 
more  susceptible  of  proof ;  it  cannot,  therefore,  enter 
into  die  consideration  of  the  court.  But,  admitting  a 
delivery  bond  to  have  'been  given ;  its  aijoount  not  ap- 
pearing, must  .the  court  necessarily  infer,  that  i^  was  at 
least  150  dollars;  and,  even  admitting  that  it  did  amount  to 
that  sum,  must  the  court  presume,  without  proof,  that  the 
bond  was  forfeited  i  Certainly  not ;  and,  until  a  delivery 
bond  shall  hfive  been  forfeited,  I  presume  it  would 
not  be  considered  as  a  discharge  of  the  original  judgment, 
or  even  as  changing  ils  character*  I  think,  therefore,  the 
appeal  should  be  dismissed. 

Judge  Roane.     By  the  2d  section  of  the  act  concern- 
ing the  court  of  appeals,(a)  jurisdiction  is  given  to  this   («>   ^^' 
court  upon  appeals  from  final  decisions  in  the  high  court  (KH 
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March,     of  chanc£iy;  "  if  the  matter  in  controversy  be  equal  in 
1       value,  exclusive  of  costs^"  to   150  dollars,  where  the 

"^'Sutm"'  judgment  sought  to  be  reversed  shall  have  been  rendered 
/•  .  in  the  general  court,  or  high  court  of  chancery,  or  be  a 
freehold  or  franchise.  The  matter  in  controversy  in 
this  case,  was  a  judgment  in  a  county  court  for  the  sum, 
exclusive  of  coats,  of  only  99  dollars ;  and  the  question 
made  both  in  the  county  court  in  chancery,  and  in  the 
high  court  of  chancery,  from  whose  decision  this  appeal 
is  taken,  was  whether  that  judgment  should  be  enjoined^ 
or  suffered  to  take  its  course.  Nothing,  therefore,  can 
be  clearer  than  that  this  appeal  i%  taken  from  a  decree  of 
the  court  of  chancery,  respecting  a  matter  the  value 
whereof,  exclusive  of  costs,  is  below  the  standard  which 
gives  jurisdiction  to  this  court, 
(a)  8    Cflfl;      In  the  case  of  Hepburn  v.  Lewts^(a)  which  was  an  ap- 

^''  peal  from  the  judgment  of  a  district  court  refusing  to  en* 

ter  judgment,  upon  a  verdict  for  less  than  thir^  pounds, 
where  the  writ  was  for  fifty  pounds,  it  was  decided  that 
this  court  had  no  jurisdiction  of  the  appeal,  which  was 
therefore  dismissed,  on  the  ground  that  **  the  verdict 
was  for  less  money  than  the  law  allows  appeals  to  this 
court  for,  and  was  below  the  jurisdiction  of  the  court." 
The  principle  in  that  case  is  decisive  of  the  case  be* 
fore  us,  and  the  appeal  must  be  dismissed. 


Monday,  Hitc's  Exccutor  ogainst  Paul's  Heirs. 

I.  Where  de.       MARGARET  PAUL,  in   the  year  1794,  exhibited 
in^*bnd«*bya  her  bill,  in  the  late  high  court  of  chancery,  against 

joint  title  arc 

tiecreed  lo  surrender  posseuion,  tnd  pay  rents  and  proBls,  tlicy  arc  not  jwitty  and  seve- 
rally, but  only  jointly  liable. 

2.  A  decree  against  an  executor^  for  rents  and  profiu  received  by  the  testator,  oo);ht  esh 
preasly  to  direct  (hat  he  pay  the  sum  in  question  out  of  the  assets  in  fhis  hands  to  be  adroi- 
nistertd  ;  Otherwise,  it  is  lo  be  understood  as  against  him  pertonally^  and.  ihererore,  erro- 
neous. 
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, defendants  5  stating  that  "  many  years  past,     ^^siJ;"' 
»   certain  jfoist  Hite  sold  to  a  certain    Thomas  Hart  a      -— 
tract  of  land,  supposed  to   contain  about  acres,      *'cutor^^' 

lying  in  the  now  county  of  Berkeley^  and  known  by  the  p^ac^fjej^ 
name  of  ,  being  part  of  a  large  quantity  of  land 

wliich  the  said  HUe  and  others  claimed  under  certain 
orders  of  council ;  that  Hart  sold  part  of  the  said  land 
to  a  certain  John  JUiieSy  of  Pennsylvania^  and  received 
the  purchase-money;  that  John  Milesy  after  the  pur- 
chase,  to  wit,  on  the  2d  of  May^  1747,  by  his  will,  de- 
vised the  same  to  the  plaintiff,  and  soon  after  died ;  that 
she,  after  the  death  of  her  father,  the  testator,  intermar- 
ried with  a  certain  PaiUy  who  is  now  dead ;  that  she 
and  her  father  always  resided  in  the  sute  of  Pennsyl- 
'uania;  that,  after  the  f>urchase  made  by  John  MiUsy 
Thomas  Lord  Ftnrfax  haviqg  claimed  the  land,  so  sold, 
together  with  a  much  larger  quantity,  as  part  of  the 
Iforthern  Neck  of  Virgimay  of  which  he  was  proprietor, 
lie  granted  the  greater  part,  or  the  whole,  of  the  said 
land  to  his  brother  or  near  relation  George  Willtam  Fair- 
faxy  and  to  some  others ;  that  a  suit  in  chancery  was  in- 
stituted, in  the  former  general  court  of  the  then  colony  of 
Virginia^  by  the  said  Joist  Hite  and  others,  against  the 
said  Thomas  Lord  Fairfax^  for  the  said  lands,  which 
came  on  finally  to  be  heard  in  the  court  of  appeals,  when 
the  lands  were  decreed  to  the  complainants,  but  the 
rights  of  purchase  under  them  were  preserved;  that, 
under  this  decree,  the  representatives  of  the  said  Joist 
Hite  and  others^  obtained  possession  of  the  land  in  ques- 
tion, and  refused  to  convey  it  to  the  plaintiff,  who,  there- 
fore, (referring  to  the  proceedings  in  .the  said  suit  as 
part  of  her  bill,)  ptayed  that  the  proper  parties  be  de- 
creed to  convey  to  her  the  land  aforementioned,  and  to 
account  for  the  profits,"  and  for  the  proper  relief. 

A  aubpcena  to  ,answer  this  bill  was  sued  out  against 
a  number  of  persons  as  heirs,  devisees  and  executors  of 
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March,     yoht  Hite^  of  Robert  tf'Coy  thfe  cldct,  of  ffiUiam  Duf^ 


1811. 


^nd  of  Robert  6r&en  the  elder,  deceased. 


HH^'t  Exe-  *    j^n  answer  was  fifed,  joitady  and  sevfcrally,  by  Isei^ 


cutor 


^     V.         JBite.  fone  of  the  sons  and  executors  of  foist  Hite^')  An^ 

Pmil'a  H»ir9  0  90 

'  drew  M^Coy^  (eldest  son  and  heir  of  Robert  M>Coif^  whd 
was  eldest  son  and  heir  of  Robert  M>Coy  the  elder,)  md 
JameH  Williams^  (who  married  Ekanor  only  daughter 
and  heir  of  Utoses  Greerip  deceased^  who  was  one  of  th^ 
sons  and  devisees  of  Robert  Green  the  elder,  deceas^,) 
the  other  defendants  not  appearing,  and  no  further  pro^ 
ceedihgs  against  thetn  being  set  forth  in  llie  traki8cri|i/t 
bf4he  record. 

The  respondents  jointly  said  "  they  are  utterly  igno- 
rant of  the  matters  stated  in  the  said  bill,  nor  do  tlief  . 
Icnow  any  thing  of  the  said  plaintiff,  or  her  pretended 
daim,  and,  O^erefore,  can  by  no  means  ajmit  it  to  be 
true,  and  pray  that  she  may  be  decreed  to  make  ampU 
^roof  thereof.  Laac  HHe  moreover  stkted  that  he  had 
understood  from  his  brother  Jacob  in  his  lifetime,  thai 
his  fother,  y^fer  iSTiV^,  sold  about  12  or  i500  acreaoC 
land  to  a  certain  Harty  and  executed  a  bond  for 

the  conveyance  thereof ;  but  when  Fairfax  brought  siut^ 
or,  rkther,  entered  his  caveat  against  the  issuing  ^anis 
io  the  ancestors  of  the  respondent,  the^iiid  Jacob  JSfi^ 
went  to  the  said  Harty  who  was  indebted  |o  J&ist  Hit0^ 
and  proposed  to  him,  that,  if  he  Would  give  lip  the  aald 
bond  atid  cancel  it,  he  the  said  Jacob  Htte  would  x&ipr 
quish  a  part,  or  all  the  debt,  which  Hart  agreed  to  Ao^^ 
whereupon  the   bond   was  cancelled,  and  a  disohirrge 
given  sigreeably  to  the  contract ;  but  the  reapondent  knew 
nothing  of  this,  of  his  own  knowledge.    The  respcMMl* 
ents  further  answering  jointly,  objected  against  theiplain-' 
tiff's  claim,  the  length  of  time  which  had  elapsed  beftDie 
it  was  exhibited.     They. relied  also  upon  the jdecree  u|^ 
the  suit  Hite  and  others  against  Fairfax;  Qtibtendihl^'r; 
that,  since   that  decree  had  been  duly  served  |^on  the»' 
tenapt  in  possession^  {Giks  Coo^  tenant  CD  George  W* 
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Ftd^fs^^  who  stated  his  claim  which,  upon  a  hearing,     March, 
was  dismissed,  the    plaintiff  ought  not  now  to  be   at      - 
liberty  to  proceed  against  the  respondents ;  all  persons,  ^!^^^^' 
who  did  not  state  Uteir  claim  within  a  reasonable  time,  ^^f\  - 
being  bound  by  the  decree." 

To  this  answer  the  plaintiff  replied  generally ;  sundry  * 
depositions  attd  exhibits  were  filed,  by  which  the  plam* 
tiff's  title  to  the  land  claimed  by  the  bill  was  established, 
aod  it  was  proved  that  she  bad  always  resided  in  the 
state  of  Penneyhanh.  There  was  no  evidence,  how- 
ever, OB  either  side,  as  to  possession  of  the  land  by  the 
defendants.  The  cause  came  on  to  be  heard,  the  12th 
of  September^  1797,  when  the  court  of  chancery  was  of 
dpinion  that  the  plaintiff^  remedy  to  assert  her  title  was  " 
aot  predttded  by  the  decree  in  the  case  of  Hite  and 
0^hers  fligainat  Fairfax;  because  that  decree  was  not 
served  upon  her ;  nor  by  the  length  of  time ;  because 
the  plaintiff,  when  her  title  accrued,  was,  and  ever  since 
had  been,  not  resident  within  the  liniits  of  this  common*  .. 
wealth.  The  court,  therefore,  decreed,  that  the  defend'^ 
ants  do  convey  to  the  plaintiff,  at  her  costs,  the  two 
hundred  acres  of  'land  part  of  thirteen  hundred  acres, 
on  ^k  Branch,  sold  by  Joist  Hitt  to  Thomas  Hart,  and 
surveyed  for  the  said  Thomas  Hart^  which  two  hundred 
acres  of  land  were  sold  by  the  said  Thomas  Hart  to 
John  Miles,  father  of  the  plaintiff;  that  the  defetidants 
resign  to  the  plaintiff  possession  of  the  said  two  \iundred 
acres  of  land,  to  be  ascertained  by  a  survey,  and  pay  unto 
the  plaintiff  the  profits  of  the  same  from  the  4th  of  Ft-  *- 

ifuan/y  1791,  when  the  subpcena  in  this  cause  was  sued 
forth.  Upon  an  appeal  to  the  court  of  appeals  this  de- 
cree was  affirmed;  after  which,  the  orders  of  survey 
and  account  of  profits  were  carried  into  effect,  and  re- 
ports made  thereupon  to  the  superior  court  of  chancery 
for  ihe  Staunton  district.  The  commissioners  who  tooic 
the  account  W6ve  of  opinion,  that  the  rents  and  profits 
were  worth  1B9  dollars  annually,  since  the  year  1791 : , 
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Maroh,     but,  **  at  the   request  of  the   defendants'  counsel,  Acy 

'        stated  that  they  had  understood  from  hearsay,  or  com''« 

Hiie's  Exe-  ^^^  report,  that  Giles  Cook^  sen.  heM  the   said  land,  by 

cvior  •  .  •' 

▼•    .      lease  from  George  W.  Fairfax,  a  number  of  years  prior 

Paul's  iCeiPfc  ^  ,  .  t    .  .  •■     , 

to  the  year  1791,  and  continued   m  possession  until  the 

year  1 799,  and  then  sold  his  lease  to  John  Dixon^  Esq. 

who  held  it  until  the  year  1801.  when  General  William 

Darke  got  possession  of  it  under  purchase  from  Mar* 

garet  Paul  the  plaintiff.     They  farther  stated,  upon  the 

knowledge  and  information  of  Abraham  Shephard^  one  of 

■        their  body,  that  neither  the   defendants,   nor  any   one  . 

claiming  under  the  defendants,  ever  had  possession  of 

said  land.'' 

'  The  suit  abated,  as  to  the  defendant  Isaac  Hite  and 

the  plaintiff,  by  their  deaths,  and  was  revived,  on  the 

%  motion  of  Thomas  Paul  and  Margaret  Paul^  heirs  of  the 

plaintiff,  against  Isaac  HitCy  executor  of  that  defendant, 

and  against  the   other  defendants  by  consent.     It  after- 

*    wards  abated  as  to  the  defendant  Andrew  M^Coy  by  his 

death,  and  a  scire  facias  against  his  executors  and  heirs 

wns  awarded,  but  does  not  appear  to  have  been  executed^ 

On  the  8th  day  of  Aprils  1805,  the  cause  came  on  to 
be  heard  as  to  the  other  defendants,  on  die  bill,  answer, 
exhibits,  depositions,  report  of  the  commissioners  and 
exceptions  thereto,  filed  by  the  counsel  for  the  defend- 
ants, on  two  grounds ; 

1.  *^  Because  the  rents  and  profits  were  valued  too 
high  ;"  (in  support  of  which  exception,  however,  no  tes- 
timony ^vas  cxhibitctt  j;  and,  2d.  **  Because  the  report 
was  uncertain,  in  not  clc^irly  expressing  whether  the 
year  17'Jl  wan  to  be  jiicluJtd  or  excluded  in  the  aggre- 
gate estimate,  and  it  did  not  appear  when  PauPs  right 
ceased,  so  as  to  ascertain  when  the  profits  were  to 
tease."  The  court  of  chancery  overruled  the  excep- 
tions ;  and,  "  Being  of  opinion  that  the  defendants  were 
severally,  as  well  as  jointly  liable  to  the  plaintiffs  for 
the  rents  and  profits  of  the  lands  decreed  to  be  conveyed 
6  *   . 
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by  the  order  of  September  12, 1 797,  adjudged,  ordered  and  *  ^^^^^^' 
decreed  that  the  defendant  do  pay  to  the  complainants 
the  sum  of  1,872  dollars;  that  being,  according  to  the 
valuation  of  the  commissioners,  the  amount  of  the  rents 
and  profits  of  the  land  from  the  4th  of  February ^  1791, 
to  the  1st  of  January^  1801,  about  which  time,  as  ap- 
pears, the  possession  of  the  said  land  was  yielded  to  a 
purchaser  under  the  plain tiiPs  ancestor :  but  the  court 
suspended  the  pronouncing  of  any  final  decree  as  to  the 
conveyance  of  the  land  until  the  cause  should  be  re- 
vived against  the  representatives  of  Andrew  M^Coy*^ 
From  this  decree  the  defendants  appealed. 

Williams^  for  the  appellants,  among  other  points,  made 
the  following: 

1.  That  the  chancellor  should  not  have  proceeded  to  a 
hearing  until  all  the  parties  who  represent  the  rights 
of  Joist  Hitey  Robert  M'Coy,  William  Duff  and  Robert 
Green,  (the  original  plaintiffs  against  Fairfax,  &c.)  were 
before  the  court. 

2.  That  a  decree  for  rents  and  profits  ought  not  to 
have  been  etitered  against  Isaac  Site  alone,  but  the  other 
defendants  also. 

3.  That  he  should  not  have  been  compelled  to  pay  the 
rents  out  of  his  own  estate,  but  de  bonis  testatoris. 

4.  That,  as  Isaac  Hite  and  others  never  were  in  pos- 
session of  the  lands  in  controversy,  no  rents  and  profits 
ought  to  have  been  decreed  against  them,  or  any  of  them. 

Hayf  on  the  other  side,  relied  on  the  decree  of  the 
court  of  appeals  affirming  that  of  the  chancellor  dated 
September  12th,  1797,  as  precluding  the  1st  and  4th  ob- 
jections now  taken.  There  were  15  or  20  defendants 
originally  ;  only  three  of  whom  answered.  No  notice 
was  taken  of  the  rest.  Yet  this  court  affirmed  the  de- 
cree, and  thereby  declared  that  all  proper  parties  were 
before  the  court.     In  like  manner  the  defendants  must 
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March/*  havc  been  considered  as  having  been  iq  possession  of  th^ 
^"''  .     land  ;  otherwise,  the  decree  making  them  liable  for  th^ 
HJteVBie-  profits  would  have  been  reversed. 

,'^*  .  As  to  the  2d  point,  the  very  principle,  according  tp^ 

*"*****  which  the  chancellor  has  decided,  was  assumed  in  the 
c«i5e  of  Tanc€y  v.  Hopkins^  1  Munf*  425,  and  sanctio|i^ 
by  this  court  j  no  discrimination  b^ing  made  between  lb* 
defendants  Hopkins  and  f  am,  but  both  cpQ^idered  X^- 
sponsible  for  all  the  profits,    • 

The  only  question  in  the  cause  is«  whether  the  decree, 
against  bqac  Hiief  the  exeputor,  (being  general,  that.bp 
should  pay  fko  much  money,)  is  to  be  satisfied  out  of  his 
own  goods,  or  out  of  the  goods  of  his  testator.  In  on,e 
breath,  the  suit  was  revived  against  him  as  executor,  and 
it  was  decreed  that  he  should  pay.  The  depree,  then, 
must  be^  understood  to  be  against  him  as  executor,  9tnd 
payable  out  of  the  jassets  in  bis  hands.  This  is  a  mere 
formal  error,  and  not  sufficient  to  aet  aside  a  decisioa 
substantially  right.^ 

Williams^  in  reply.  I  do  not  understand  any  of  my 
objections  to  be  precluded  by  the  opinion  of  this  court. 
The  decree  of  September^  1797 ^  declared  the  plaintiff's 
right  to  two  hundred  acres  of  land,  but  did  not  say  where 
situated.  This  court,  then,  never  passed  npon  die  loca* 
tion  of  the  200  acres ;  but  considered  that  as  proper  to 
be  ascertained  by  survey.  Upon  the  survey's  coming 
in,  and  not  until  then,  could  thi»  court  know  that  the 
boundaries  claimed  by  the  plaintiff  might  interfere  with 
the  rights  of  persons  not  before  the  court ;  which  ha&^ 
turned  out  to  be  the  case.  The  same  observation  appliei^ 
.  t6  the  question  concerning  the  rents  and  profits.  That 
subject  was  not  before  this  court.  It  did  not  appear 
that  the  land  which  should  be  laid  off  to  Margaret  Paui 
might  not  be  in  the  possession  of  these  defendants*    The 
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report  of  the  comiliissioners  hat  since  shown  that  they    ^if"* 
never  were  in  possession.  Hitl^"fcfi. 

The  case  of  Tancey  v.  Hopkins  is  an  autfiority  dii^ctly      eutor 
against  Mr.  Hay.     In  diat  case  Farts  was  the  tenant  in  Pgu^g  Heirf: 
p6ssession,  and  was  decreed  to  pay  the  profits,  together  % 

with  Tanceyj  with  whom  he  was  particeps  criwtinis.  But 
here  Isaac  Hite  (who  never  was  in  possession)  is  alone 
decreed  against,  exempting  all  die  other  defendants* 

To  determine  the  3d  point,  the  record  alone  must  be 
consulted ;  and  it  does  not  appear  that  Isaac  Hite  had  re- 
ceived a  cent  of  assets.  He  was  brought  before  the 
court,  merely  by  a  scire  facias^  to  show  cause  why  the 
suit  should  not  be  revived  against  him  as  executor  i  nOt 
by  a  subpeena  to  answer  the  bilL  He  might  diink  the 
chancellor  would  not  decree  against  him,  when  it  ap- 
peared that  his  testator  had  never  been  in  possession  of 
the  land*     He,  therefore,  made  no  defence. 

Monday^  April  29th«  Judge  Roamb  pronounced  the 
following  opinion  of  the  court. 

^^  The  court  is  of  opinion,  that  the  said  decree  is  erro- 
neous in  this,  that  the  court  below,  being  of  opinion 
that  the  defendants  are  severally,  as  well  as  jointty,  lia- 
ble to  the  plaintiffs  for  the  rents  and  profits  of  the  land 
ordered  to  be  conveyed  by  the  decree  of  the.  12th  of  Sep^ 
tembcTj  1797,  ordered  that  the  defendant  Isaac  Hite, 
executor  of  Isaac  Hite,  who  was  executor  of  yoist 
Hite,  deceased,  do  pay  to  the  complainants  the  sum  of 
1,872  dollar^  the  amount  of  the  rents  and  profits  of  the 
said  land  from  the  4th  day  of  February,  1791,  until  the 
1^  day  of  January,  180l|  whereas,  by  the  said  decree 
of  the  12th  of  September,  1797 ^  which  was  affirmed  on 
an  appeal  to  this  court,  the  defendants  are,  jointly,  and 
not  jointly  and  severally,  ordered  to  pay  to  the  plaintiff 
the  said  rents  and  profits*  The  decree  is  also  erroneous 
in  ordering  the  said  rents  and  profits  to  be  paid  by  the 

VOL.  11.  ^\ 
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March,     g^iJ  Isaac  Hite,  instead  of  ordering  them  to  be  paid  by 

the  said  defendant  de  bonis  testatoris.^^ 

oUiday         Decree  reversed  with  costs,  and  suit  remanded  to  the 
Coleman.     QQxnn  of  chancery,  *' for  proper  parties  to  be  made,  and 
for  further  proceedings  to  be  had  therein  agreeable  to 
the  principles  of  this  decree*'* 


jr^iedMon^     HoUiday  and  Wife  against  Coleman  and  Wife, 

rUuff  March 

1.  A  decree,  IN  this  case,  after  argument  by  Call  and  Wtckhaniy  for 
^„^^^^^!"the  appellants,  and  Warden^  Botts  and  Williams^  for  tlie 
ttiM?nea'biii"  appellees,  the  following  statement  was  made,  and  opi- 
npon  ibc  ^Jqji  Qf  t^g  court  prouounced,  by  the  president,  on  Mon^ 
die  deed  an-  dav^  the  24th  of  June. 

der  which  the       ^        .  _,_  «.i,^f  «»^ 

complainant  In  the  year  1786,  Robert  Sptlshy  Coleman^  and  Mary 
Jravdufen^  his  Wife,  exhibited  their  bill  against  Lewis  HoUiday^  and 
ii*t~n5her  Betty  his  wife,  and  stated  that  the  said  Betty,  mother  of 
SJ^T^LuX  ^^®  complainant  Mary,  was  the  daughter  of  Zachary 
7  ^i'**®1f"*^  Lewis,  and  intermarried  with  James  littlepage,  by  whom 

deea  {     tbe 

proper  reme-  she  had  two  children  only  ;  that  the  said  Zachary  Lewis 
cree  be  erro-  departed  this  life,  having  £rst  made  his  last  will  and  tes- 
hy^^abbeal!^^  tament,  whereby  he   bequeathed  to  the  said  Betty  an 


n^CdZ^!^'  eighth  part  of  his  slaves  and  personal  estate,  and  a  ne- 
tLfan5^^t  ^^  8**"^  ^v^*"  ^"^  above  an  eighth,  for  the  term  of  her 
h^^on^rinai    yfg^  ^nd  after  her  death  to  go  to  her  children  by  the 

2.  The  power  said  jfames  Littlepage  ;  that,  after  the  death  of  the  said 

«f  a  court  of  "^  t         .  1  rw. 

equity  to  rule  Zachary  Lewis,  the  said  James  Littlepage  also  departed 

life,  of  slaves,  this  life,  leaving  the  complainant  Mary,  and  Lewis,  his 

»of»a!  prn^r-  o^ly  children  by  the  said  Betty,  who,  being  possessed  of 

iurity  fhluhe  ^  considerable  number  of  slaves,  her  absolute  property, 

pii>titn)'«iiaii  and  being  about  to  marry  a  second  husband,  executed  a 

ini^  at  hb  or  deed  of  trust  to  her  brother  John  Lewis,  whereby  she 

to  be  exerd.  settled  two  negrocs  named  Jenny  and  Sylvia,  upon  the 

^matter    of    complainant  Mary,  after  her  death ;   reserving  to  her* 

course^  but  of 

mmd  dUcretion,  acoordiog  to  circomttanees. 
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self  a  rig^t  to  deliver  them  up  to  her  daughter  at  any 
time ;  and  soon  after  intermarrried  with  the  defendant 
Lexvia  HoUiday ;  and  charging  that  he  intended  to  re- 
move, with  the  negroes,  out  of  the  state,  the  complain- 
ants prayed  that  he  immediately  deliver  up  (under  a  pro- 
mise of  the  said  Betty)  the  said  slaves  Sylvia  and  Jennyy 
or  other  slaves  in  lieu  of  one  of  them,  (whom  the  said 
Betty  wished  to  retain  in  her  possession,)  and  give  bond 
and  security  not  to  remove  the  said  slaves  claimed  under 
the  will  of  Zachary  Lewis^  or  any  of  them,  out  of  the 
state,  and  to  iiave  them  forthcoming  at  the  death  of  the 
said  Betty :  and  that  a  ne  exeat  be  awarded,  &c.  until  he 
should  give  such  security. 

To  this  bill  the  defendants  first  demurred,  for  want  of 
equity,  and  then  fully  answered  it.  For  cause  of  demur- 
rer, they  stated  that  the  promise,  to  deliver  the  negroes 
yenny  and  Syhia^  or  four  others  in  the  room  of  Sylvia^ 
was  (if  made  at  all,  which  they  expressly  deny)  charged 
by  the  plaintiflFs  to  be  a  verbal  promise  made  by  the  said 
Brtty  whilst  a  feme  coverts,  and  therefore  not  binding ; 
and,  as  to  the  deed  of  trust  made  to  the  said  ^ohn  Lervis^ 
it  vras,  by  the  plaintiffs'  own  showing,  made  without  the 
consent  or  knowledge  of  the  said  Lewis  HoUiday^  after 
he  was  .engaged  to  be  married  to  the  said  Betty  ;  and  not 
recorded  until  nine  years  thereafter;  and,  therefore, 
fraudulent  as  to  him,  and  not  binding. 

The  defendants  then  filed  separate  and  lengthy  an- 
swers, wherein  they  expressly  deny  most  of  the  princi- 
pal charges  in  the  bill,  and  charge  the  complainant  Ro- 
bert  Spilsby  with  great  misconduct  and  ill  behaviour ; 
and  pray  to  be  dismissed  with  their  costs,  &c. 

On  the  25th  of  May^  1790,  the  chancellor  decreed 
<'  that  the  deed  of  settlement,  under  which  the  plaintiffs 
claimed  immediate  possession  of  the  slaves  therein  men- 
tioned, -was  fraudulent  as  to  Holliday  the  second  hus- 
band ;  and  for  that  cause  allowed  the  demurrer ;  and, 
^s  to  the  Security  required  to  be  given  that  the  slaves, 
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which  the  pbuntiff  Mary^  or  her  representativoi^  may  be 
entitled  to  on  the  death  of  her  mother,  shall  be  forth- 
coming, (all  proper  parties  not  being  before  the  court,) 
he  ordered  that  the  bill  be  dismissed  witii  costs,  widiout 
prejudice  to  any  bill  that  might  thereafter  be  brought  for 
such  securi^." 

On  the day  of  Matfy  1798,  the  said  Robert  SpiU-^ 

hy  Coleman^  and  Mary  his  wife,  exhibited  their  bill 
against  John  Carter  Ltttlepage^  Lewie  HolHdayf  smd 
.  others,  suggesting  the  ileath  of  Lewie  linlepagey  beyond 
sea,  and  stating  a  variety  of  matter  immaterial  to  be  no- 
ticed here ;  and,  in  March^  180CH  they' filed  a  supplemen- 
tal bill,  making  other  defendants ;  but  die  principal  ob- 
ject of  which  was  (as  far  as  it  respected  the  appellants) 
to  establish  the  deed  of  trust  to  John  Lewisy  dated  the 
14th  of  Marchi  1774^  in  the  proceedings  mentioned  :(1) 
to  which  bill  the  defendants  Lewis  HoUiday  and  wife  de- 
murred, for  the  same  causes  as  are  stated  in  their  de- 
murrer to  the  former  bill ;  and,  by  way  of  answer,  deny 


(1)  Note.  The  biHs  filed  in  the  lait  tait  were  not  billi  ef  reoieWf  but  on*$i- 
nal  bills.  The  counsel  for  the  appellees  contended  that  the  subject,  as  to 
the  validity  of  the  deed,  migfat  be  re-eiamined  In  this  shape,  and  upon  the 
evidence  filed  in  the  first  suit;  according  to  vhich^  they  argued  that  the 
deed  was  made  wif A /feOMlaty'^  kntrmkdget  and  therefore  good,  under  the. 
authority  of  the  cases  of  Hunt  ▼.  Matthew9,  1  Vem,  408.  Xing  ▼.  C9tton, 
3  P.  fVnu,  357.  674.  and  Strath^me  ▼»  Botoea,  2  Bro,  Ch.  345.  In  which 
last-mentioned  case  it  was  Hdd  to  be  held,  (as  a  general  proposition,)  that 
a  woman  before  her  marriage,  and  wUhmU  the  pHvity  of  her  intehtkd  hiu^ 
bandf  (if  she  does  not  deceive  him  by  an  express  misrepresentation,)  may 
convey  her  property  to  trustees  for  her  separate  use,  and  that,  by  such  con- 
veyance, it  is  placed  beyond  the  reach  and  control  of  het  husband.  But  the 
eircumstance  that  BblUday  knew  of  the  deed,  before  the  marriage,  was  not 
satisfactorily  made  out  by  the  testimony;  and  the  case  of  Strathmore  v. 
Btrweet  as  reported  in  1  Veeey^  jun.  S^— 80.  does  not  go  the  length  contend* 
ed  for;  the  deed  in  that  case  having  been  executed  befere  the  treaty  of  niar- 
Tittge  commenced,  and  without  any'  fraud  upon  die  person  who  afterwards  be- 
came tho«  husband.  See  I  Fonb,  c  S.  s.  6.  n.  (o),  p.  107,  108.  Also  c,  4- 
s.  II.  p.  260.  The  rule,  deducible  from  all  the  cases,  seems  to  be,  that  t  set- 
tlement by  a  woman,  even  in  favour  df  her  children  by  a  former  husband,  i« 
%  fraud  upon  the  marital  rights  of  the  second  husband,  if  made^  -without  Air 
hi0ttkdge)  and  cfter  the  cotm^nencementof  the  treaty  of  marriage. 
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4ib€  death  of  Lewis  Littlepage  ;  insist  on  their  demurrer ;     ^^g^ f"' 

and  say  that  the  deed  of  trust  was,  in  a  former  suit,  be-       

tween  the  plaintiffii  and  the  said  Lewis  HoUiday  and  wife,  "^^^ 
dedared  £ntudulent ;  the  deeree  in  which  suit  they  plead  ^^^b^* 
m  bar.(l) 

In  Marchy  1803,  the  same  complainants  filed  a  second 
supplemental  or  amended  bill,  stating  the  death  of  Lewis 
Littlepage^  and  making  his  principal  legatee,  and  acting 
executor,  WaUer  HoUiday^  a  party  defendant ;  and  after 
his  answer,  and  sundry  other  proceedings  were  had  in 
the  cause,  which  (having  abated,  as  to  the  defendant 
Benjamin  Lewis  by  his  death,  and  being  no  further  pro- 
secuted, except  against  the  defendants  Lewis  HoUiday 
and  wife)  came  on  to  be  heard  on  the  bill,  answers,  de- 
murrer, &c ;  on  consideration  whereof,  the  court,  over- 
ruling die  demurrer,  decreed,  *^  that  the  defendant  Lexvis 
iTolHday  give  securi^  in  the  penalty  of  five  thousand 
pounds,  that  die  slaves  in  his  possession,  as  well  the  ne- 
grro  girl  and  her  descendants  devised  by  the  testament 
and  last  will  of  Zavhary  Lewis  to  his  daughter  Betty 


(l)  Note.  It  was  iiMisted,  by  coanfel  here,  that  the  former  decree  was  not 
A  bar;  beeanse  the  opinioa  pronoimced  bj  the  ehanoeHor,  that  the  deed  was 
Iraudalent,  vaa  only  giren  by  bim  at  a  rtaton  for  his  deeree  dismiisins  the 
bin.  A  distinction  was  attempted  to  be  taken  between  reasons  assigned  by 
the  chancellor  for  a  decree,  and  the  decree  itself.  The  reasons  might  be  er- 
roneoas,  and  yet  the  deeree  be  correct.  It  was  said,  too,  by  £ott^  that  a  de- 
eree dimnuing  a  bill  u  not  abtolutehf  a  bar  to  a  subseqaent  bill  for  the  same 
thing.  In  a  decree  for  disndttion,  the  chancellor  merely  refutes  to  act  ,•  he 
only  denies  the  pbintiff  fab  aid.  The  coait  will,  gtneralljf,  refuse  to  exa- 
mine the  same  subject  again ;  but,  in  particolar  cases,  will  ose  discretionary 
power.  A  decree  for  relief  b  difTerent ;  for  there  the  court  act$  and  deter- 
mines the  matter  in  controversy :  such  a  decree  may  therefore  be  an  absolute 
bar. 

These  distinctions,  however,  were  not  regarded,  or  were  considered  insuf- 
ficient  to  prevent  the  decree  in  question  from  being  an  absolute  bar.  It 
seems,  indeed,  very  evident,  that  the  grounds  or  reasons  expressly  asligned 
for  any  deerecr  where  they  declare  the  opinion  of  the  court  upon  any  point 
actually  in  controversy  in  the  suit,  must  be  considered  as  part  of  the  decree 
itself,  and  as  settling  titch  point  betveen  the  parties,  until  a  court  of  compe- 
tent  authority,  before  which  the  question  is  regularly  broaght,  shall  deter* 
mhie  otherwise. 
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March,     LUtlepage  for  life,  and,  after  her  death,  to  her  children 

1      then  living,  as  the  slaves  Sylvia  and  Little  Jenny^  men- 

Hoihday  jjoned  in  the  indenture,  made  the  fourteenth  day  of 
Coleman.  March^  1774,  between  Betty  Littlepage^  of  the  one  part, 
and  John  Lewis,  of  the  other  part,  and  the  increase  of 
the  said  Sylvia  and  Jenny  shall  be  forthcoming  after 
the  death  of  the  said  Betty,  agreeably  to  the  will  and 
deed  aforesaid.'* 

Which  last  decree  the  court  is  of  opinion  is  erroneous, 
and  ought  to  be  reversed ;  and  I  am  directed  to  report 
the  following  as  the  opinion  of  this  court : 

"The  court  is  of  opinion  that  the  decree  is  erroneous, 
so  far  as  it  relates  to  the  slaves  Little  Jenny  and  Syhia, 
and  their  increase ;  inasmuch  as,  by  a  decree  made  the 
25th  day  of  May,  1 790,  in  a  suit  between  the  same  par- 
ties, the  deed  of  settlement  made  the  14th  day  of  March^ 
1774,  in  which  the  said  slaves  Little  Jenny  and  Sylvia 
are  mentioned,  was  declared  fraudulent,  as  to  the  appel* 
lant  Lewis  HolUday,  and  the  bill  of  the  appellees  dismiss- 
ed with  costs ;  which  this  court  considers  a  complete 
bar  to  any  claim  of  the  appellees  under  the  said  deed  of 
settlement*  And,  as  to  the  slaves  claimed  by  the  appellees 
under  the  will  of  Zachary  Lewis,  this  court  discovers 
no  sufficient  ground  to  rule  the  appellant  Lewis  HoUiday 
to  give  bond  and  security  for  their  forthcoming  after  the 
death  of  Betty  Holliday:\i) 

Decree  reversed^  and  bill  dismissed  with  costs. 

(1)  -Note.  The  plalntifis  demanded,  in  the  suit,  in  wliioh  the  decree  oT 
May  35,  1790,  was  made,  security  for  the  forthcoming  of  the  negroes ;  and 
a  variety  of  testimony  was  taken  on  the  subject  of  HolUdmft  intention,  <U 
thai  timet  ^^  remore  to  Geor^a,  but,  in  the  liut  iuit,  there  was  no  demand 
of  such  security,  in  either  of  the  bills;  nor  any  evidence  that  HoUiday  in- 
tended to  remove. 
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LovcU  against  Arnold.  fredne»tULu, 

ON  a  writ  of  right,  sued  out  of  the  district  court  hoi-  i.  a  eoont 
den  at  Franklin  court-house,  on  behalf  of  Elisha  Arnold  right  deton- 
against  Markham  Lovell,  the  count  demanded  "  a  tenc-  Semw^TJ*  m 
ment  containing  sixty  acres  of  land  with  the  appurte-  ^^'^"JJJISj 
nances,  in  the  county  of  Franklin^  and  within  the  juris-  P^^  of  a  lar* 

'  •'  •*  gertractt  and 

diction  of  the  district  court  of  Franklin^  held  at  Franklin  aeiUneforth 
court-house,  and  which  said  sixty  acres  of  land  are  inclu-  ri«8  of  tuch 
ded  in  a  larger  tract  of  eight  hundred  and  fifty  acres,  and  ^^oi>nUy 
which  eight  hundred  and  fifty  acres,  so  including  the  said  J^^^  ""^ 
sixty  acres,  arc  bounded  as  foUoweth,  to  wit :  beginning,^  ^[^^  to*bn5 
&c.  setting  forth  the  boundaries  of  the  larger  tract.     The  »"  contrwer- 

,  -  'y»    ^  decree 

tenant  ift  his  *fca  described  the  land  precisely  as  it  was  in  ia  a  ttut  be. 

,  hffien     other 

the  count  |  and  issue  was  regularly  joined.     An  order  of  parties,  it  not 

survey  was  made,  and  a  piat  and  certificate  of  survey  gaintt  a* per- 

returned  to  the  court  showing  the  quantity  of  land,  in  STc/J'^^VA^r 

the  tenant's  possession,  claimed  by  the  demandant,  to  be  Sjje^tu^  ' 

fifty  acres,  and  delineating  the  boundaries  of  those  fifty  P*?**'  Tf*'  *" 

acres  particularly.     The  jury  found  a  verdict  for  the  de-  "'   «ieicribed, 

1  ^^  r  t^       rr  rt        ■       -i      ,  eldest  lOn  and     , 

mandant  "for  the  fifty  acres  of  land  with  the  appurte-  heir  of  a  for- 
nances  in  the  count  mentioned,  and  which  said  fifty  acres  10^;  i^^^eili^ 
are  delineated  and  described  in  the  surveyor's  report  by  a",^'^lhe  pai-. 
the  black  line  marked  A.  6.  7.  B.  and  the  dotted  line  lVaiT"hiSLTf 
marked  C.  D."  «f  •«ch  fact, 

,  .  *^  prove  It  by 

On  the  trial  of  the  cause  a  bill  of  exceptions  was  evidence  as- 
signed and  sealed  in  the  following  words:  **  Be  it  re- •ach*  decree 
membered  that,  on  the  trial  of  this  cause,  the  demand-  ^'^^^sTikk 
ant,  in  deducing  his  tide  to  the  land  in  controversy,  in-  cvidcntf"?o 
troduced  in  evidence  a  decree  of  the  high  court  of  chan-  fi^^^  *"  ■["*  ^""l 

3.  Qu,tre,  whether  a  deed  to  a  purchaser,  at  a  sale  directed  by  a  dcci-ec.  ciTiTcvi  aiiv  li 
tie,  without  a  subsequent  decree  confirming  the  sale  ?  ^       ' 

4.  Qtuere,  how  far  ought  dooumcnU,  referred  to  in  a  bill  of  exceptions,  to  be  duncpihr.! 
io  make  them  properly  part  of  the  record  >  v     «  ',  w  oe  cioscriftcti 
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ceryi  in  these  words,  ,  and  also  a  deed  from  Jn^ 

drew  Ramsey^  in  these  words,  ;  to  the  admis- 

sion of  which,  die  tenant's  attorney  objected,  as  the  de- 
cree was  betwixt  different  parties  from  those  now  in 
court,  and  also  because  it  was  improper,  by  said  decree, 
to  prove  that  Andrew  Ramsey  was  the  heir  at  law  to 
Patrick  Ramsey^  there  being  no  ^other  evidence  to  prove 
that  fact:  the  said  deed  was  also  objected  to,  there  be- 
ing no  evidence  that  a  sale  was  made  in  pursuance  of 
the  decree ;  but  these  objections  were  overruled,  and 
the  said  exhibits  admitted  to  go  to  the  jury  as  evidence  ; 
to  which  opinion  the  tenant  excepts,"  &c. 
^  The  court  gave  judgment  according  to  the  verdict; 
whereupon  the  tenant  appealed*  The  transcript  of  the 
record  contained  copies  of  a  number  of  documents  ap- 
pearing to  be  the  title  papers  of  the  demandant ;  none  of 
which,  however,  were  properly  made  part  of  the  record^ 
t>y  being  referred  to  in  the  bill  of  exceptions.  Accord- 
ing t6  these  exhibits,  the  demandapt's  title  to  the  whole 
tract  of  eight  hundred  and  fifty  acres  was  regularly  de- 
duced from  a  patent  granted  to  Obadiak  Woodson  in  1751, 
through  several  intervening  conveyances,  in  January^ ' 
1 77Afy  to  a  deed,  purporting  to  be  absolute,  from  Archibald 
Gordon  to  Patrick  Ramsey.  ITie  next  exhibit  was  a  de- 
cree of  the  high  court  of  chancery  bearing  date  the  15th  of 
Mayy  1792,  in  a  suit  between  Arghibald  Gordony  plaintiff, 
and  ^^  Andrew  Ramsey y  eldest  son  and  heir  ot  Patrick  Ram^ 
seyj  an  infant,  by  Elizabeth  Ramsey,  his  guardian,"  and 
others>  defendants  ;  according  to  which  decree  two  con- 
veyances from  Archibald  Gordon  to  Patrick  Ramsey  were 
considered  as  securities  for  money  lent ;  a  certain  time 
for  redemption  was  allowed ;  a  sale  by  commissioners  in 
case  of  failure  to  redeem,  was  directed ;  and  Archibald 
Gordon^  and  Andrew  Ramsey^  when  he  should  attain  his 
full  age,  were  ordered  to  convey  to  the  purchasers  the 
subjects  sold.  The  last  exhibit  was  a  deed'  from  *^  Au" 
drew  Ramsey^  eldest  son  and  heir  of  Patrick  Ramsey^ 
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deceased,  to  ERsha  Arnold^  dated  June  5,  lf&7;  reci- 
ting the  decree,  lii  substance  ;  setung  forth  that  Archi- 
bald Gordon  having  failed  to  pay  the  money  according  to 
the  terms  thereof,  the  said  tracts  of  land  had  been,  in 
obedience  thereto,  exposed  to  sale  at  public  auction,  and 
the  said  Eltsha  Arnold  had,  under  the  said  sale^  become 
entitled  to  deihand  and  have  a  conveyance  made  to  him 
of  that  tract  of  land  containing  eight  hundred  and  fifty 
acres :  the  said  indenture  ^^  therefore  witnessed  that  the 
said  Andrew  Ramsey^  in  obedience  to  the  said  decree, 
and  fer  the  consideration  of  three  hundred  and  fifty 
pounds  current  money  by  the  said  Eltsha  Arnold  to  the 
said  commissioners  in  hand  paid,  and  also  of  one  dollar 
to  him  the  said  Andrew  Ramsey  in  hand  paid  by  the  said 
JElisha  Arnoldy  had  granted,  bargained  and  sold,*^  &c. ; 
concluding  virith  a  clause  of  special  warranty  against 
himself  and  hi^  heirs,  and  all  persons  claiming  undef* 
him. 


Marcu, 
18lt. 

Lovell 

▼.  ^ 

Arnold. 


Wicihamj  for  the  appellant.  1.  The  boundaries  of  tlie 
land  were  not  sufficiently  described  in  the  count,  as  re- 
quired by  the  act  for  reforming  the  method  of  proceed- 
ing in  writs  of  right  j(tf)  the  limits  of  the  sixty  aores  (a)  fiev. 
claimed  by  the  demandant  not  being  mentioned  at  all.  33^'  '  ^ 
T^he  very  land  in  controversy  should  be  designated,  in 
order  that  the  judgment  may  be  a  bar,  and  the  sheHflf 
may  know  of  what  land  to  deliver  possession. 

2.  The  decree  in  the  suit  between  Gordon  and  Ramsey 
could  not  be  evidence  against  Markham  Lovell^  who  was 
no  party  to  it ;  and  if  it  wa3  evidence  at  all,  it  was  only 
of  the  point  decided,  not  of  the  fact  that  Andrew  Ram* 
sey  was  heir  of  Patrick  Ramsey.  Suppose  any  other 
person  had  been  the  heir ;  he  might  controvert  it  not- 
withstanding the  decree.  The  same  objection  applies  to  * 
the  deed  from  Andrew  Ramsey  ;  there  being  no  proof  that 
he  was  heir  of  Patrick  Ramsey* 

VOL.  II.  22 


I.  p. 
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MARC|f,         JVirij  contra.     I.  The  description  of  the  boundaries  in 

1       the  count  was  as  full  as  it  could  be  ;  more  minute,  in- 

Lo?eii  deed,  than  is  to  be  found  in  any  book  of  forms  either  in 
Arnold.  England  or  this  country.  The  counts^  in  England^  refer 
to  the  writ,  without  containing  in  themselves  any  specifi- 
(a)  FitzL  JV.  cation  of  boundaries.(a)  The  first  object  of  a  count  is 
ewe's  Ent'  to  give  notice  of  the  land  deiMnded.  Now  here  the 
Jiast,'^.  a.  tenant  has  not  demurred,  but,  in  his  plea,  shows  he  un- 
In*^wrae%f'  dcJ'stood  the  description  given  ;  for  he  copies  it  exactly* 
Se'pnrish'on!  ^^^  second  object  is  to  Pliable  the  sheriff  to  give  posses- 
ly  is  mention-  sion;  and  surely  the  description  in  this  count  is  suiEcient 

cd ;  in  that       -        ,  *%.<.. 

last  referred    for  that  purpose.     But,  if  ft  was  vague  in  the  count,  the 
oiceriained^  report  of  the  surveyor  and  verdict  of  the  jttry^  minutely 
are     enian  -  gnjjjjg  [jy  metes  and  bounds  the  land  in  controversy,  re- 
moved the  difficulty. 

Our  act  of  assembly  does  not  require  the  boundaries 
to  be  precisely  set  forth  ;  and  in  Turberville  v.  Long^  3 
H.  &f  M.  309.  it  was  settled  accordingly. 

2.  As  to  the  second  objection,  the  bill  of  exceptions 
has  not  brought  it  before  the  court  in  such  Ibrm  as  for 
the  court  to  decide  upon  it.  The  decree  and  the  deed 
should  have  been  set  forth ;  otherwise  the  court  could 
not  judge.  The  bill  of  exceptions,  drawn  as  it  is,  pre- 
sents a  mere  abstract  question  whether  a  decree  in  any 
case  between  different  parties  from  those  now  in  court 
could  be  evidence.  But  suppose,  though  different  par- 
ties, they  were  privies,  would  not  the  decree  be  evi- 
dence r  It  was  the  duty  of  the  exceptor  so  to  state  the- 
question  as  to  enable  the  court  above  to  decide  upon  it. 

[Here  Judge  Roane  called  the  attention  of  Mr.  JVhrt 
to  the  case  of  Carr*s  Executor  v.  Anderson^  2  S.  is?  Jl£ 
361.  Mr.  IVirt  observed  that  the  document  in  that  case 
.  was  sufficiently  described  as  "  the  inventory  of  Barbara 
Carres  estate  j"  but  in  this  case  the  decree  and  deed  are 
not  described  at  all.] 
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But  admitting  the  decree  was  ineorporated  in  the  bill 
of  exceptions,  it  ought  to  have  been  received  as  evidence. 
As  intioducedt  it  is  only  a  link  in  the  chain  of  our  title ; 
it  was  not  offered  as  affecting  LovelPs  tide,  which  was  not 
at  all  involved  in  that  sait  in  chancery. 


in 

BfARCHf 

1811. 

Lovdt 

T. 

Arnold. 


Wickkanty  In  reply*  I  rely  on  the  act  of  assembly  at 
cbangingf  the  common  law  rule.  The  count  might  be 
jgoqKl  M  common  law,  but  the  act  l-equires  the  boundaries 
fo  be  set  forth. 

11^  case  of  Turierville  V.  Long  was  not  like  this. 
There  the  order  of  survey  was  made  before  the  count 
was  iled,  which  afterwards  referred  to  the  lines  in  the 
aurvfcy  returned ;  but  here  the  count  has  no  reference  to 
the  lines  of  the  land  demanded ;  and  the  subsequent  spe« 
cification  in  the  v^dict  could  not  have  given  the  tenant 
inforniation  how  to  delend  himself. 

As  to  the  2d  point,  I  should  be  willing  to  admit  that 
tlie  bill  of  exceptions  is  imperfect ;  for,  if  so,  the  judg- 
ment must  be  reversed.(a)     But  if  this  court  should  be  (a)  Bmrett 
of  opinion  (as  I  think  they  will  be)  that  the  decree  and  Tazn^u^  \ 
deed  are  sufficiently  incorporated  in  the  exceptions,  then  ^*^^*** 
r  contend  the  decree  should  not  have  been  received  as 
evidence.  • 

The  decree  itself  was  only  that  a  sale  be  made,  and  is 
no  evidence  that,  a  salt  was  made*  A  decree  should 
have  appeared  confirming  the  sale.  I  admit  it  was  ad- 
missible as  a  link  in  the  chain  of  evidence  of  the  plain- 
tiff's tide;  but  it  was  not  sufficient  to  prove  more  than 
the  fact  that  such  decree  was  rendered  ;  not  other  facts 
to  prove  which  parol  evidence  should  have  been  pro- 
duced. 

Friday  y  May  3d.  The  judges  pronounced  their  opinions. 

Judge  Brook£.  In  this  case  two  points  were  made* 
\f  Thf  tenement  demanded  is  not  d4i^ribed  with  suffi* 


Digitized  by 


Google 


172  Supreme  Court  of  Appeals* 

March,     icient  certainty ;  2.  The  decree  and  deed  objected  to,  iti 

the  bill  of  exceptions,  were  not  ad^iisdible  evidence,  t© 

*^^*"  prove  all  the  facts  for  which  they  were  introduced. 
Arnoia.  In.  the  count,  sixty  acres  of  land,  ''part  of  eight  hun« 
dred  and  fifty  acres,''  are  demanded  :  die  eight  hundred 
and  fifty  are  des(:ribed  and  '•eC  forth  by  meles  and  bounds 
according  to  the  form  prescribed  by  the  act  of  1786,  en- 
titled an  act  for  reforming  the  method  of  procoedhig  on 
writs  of  right.  The  objecticffts  are,  first,  that  the  sixty 
acres  are  not  so  described  ;  and,  secondly,  they  might  b^ 
located  in  any  part  of  the  eight  hundred  and  fifty  acres. 
Upon  a  demurrer  to  the  potint,  it  is  possible  these  ob- 
jections would  be  entitled  to  great  qonsideration^  bat 
the  tenant  admits  the  description  to  be  sufficiently  ccr-r 
•  ^  tain  by  his  plea ;  which  puts  in  issue  the  quantity  an4 
locality  of  the  tenement  demanded*  The  objections  of 
this  kind  that  were  urged  in  the  case  of  TurberviUe  \. 
Lofiffy  in  this  court,  were  much  stronger,  and  yet  they 
were  overruled. 

On  the  second  point,  I  am  of  opinion  that,  though  th^ 
decree,  if  necessary  in  tracing  the  title  of  the  demandant, 
might  have  been  offered  ip  evidence,  (ia  coanection  with 
proof  of  the  sale  under  it,  and  the  deed  to  the  purchaser,) 
to  prove,  as  far  as  it  would  go,  that  the  tide  to  thi^ 
land  in  controversy  had  passed  from  Patrick  Ramsey  to 
the  pi^rchaser,  yet  it  was  not  evidence  to  prpve  that  Ar^^ 
drew  Ramsey  was  the  heir  at  law  of  Patrick  Ramsey ; 
that  was  a  deduction  of  law,  from  fa<;ts  which  might  or 
might  not  have  been  before  the  chancellor,  and  which  it 
did  not  belong  to  the  jury  to  make  from  the  decree ; 
fapts  which,  if  proved  by  proper  testimony,  rendered  th^. 
decree  and  proceedings  under  it  uniiripoirtant  to  the  de- 
mandant, inasmuch  as,  if  Andrew  was  proved  €o  be  the 
heir  at  law  of  Patrick  Ramsey ^  he  derived  his  title  to-^e 
land  by  descent,  and  the  deed  from  him  to  the  demanil-* 
ant  was  sufiicient  to  pass  the  title  to  him.  I  am  there* 
fore  of  opinion  the  judgment  niust  be  reversed. 
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Mauch, 
iSli. 


I  have  said  nothing  relative  to  the  sufficiency  of  the 
bill  of  exceptions  to  identify  the  deed  and  decree  refer- 
red to ;  because  I  thought  it  best  to  decide  the  points  in       ^^«»l 
it,  however  informally  presented  to  the  court.  Arnold. 


Judge  RoAME.  As  to  the  sufficiency  of  the  count  in 
this  case,  I  am  inclined  to  concur  in  the  opinion  just  de- 
livered, upon  the  authority  of  the  decisions  of  this  court 
in  the  cases  of  Turberville  v.  Longy ;}  H*  and  M.  309.  and 
Beverfey  v.  Fogg^  l  CaU^  484. 

With  respect  to  the  sufficiency  of  this  bill  of  excep- 
tions in  relation  to  its  identifying  the  decree  and  deed 
contained  in  the  record  to  be  the  very  paper  therein  re- 
ferred tOy  I  cannot  but  have  some  doubts  upon  the  sub- 
j/ect.  As,  however,  tjxe  question  may  be  very  important, 
in  reference  to  the  actual  practice  of  the  several  clerks 
of  this  commonwealth,  who  frequently  omit,  either  to 
copy  uftto  the  bills  of  exceptions,  the  documents  intend- 
ed to  be  made  a  part  thereof,  or  to  certify  (as  is  the  case 
here)  that  a  given  paper  is  the  one  referred  to  in  the  bill 
of  exceptions,  that  question  is  reserved  (so  far  as  my 
opinion  goes)  for  future  decisions :  In  the  view  I  have 
taken  of  this  case,  the  question  need  not  be  decided  at 
present. 

The  bill  of  exceptions  exhibits  the  appellee  as  offering 
in  evidence  the  decree  and  deed  therein  mentioned,  ge- 
nerally, viz.  to  prove  every  thing  they  were  extensive 
enough  to  prove*  On  the  part  of  the  appellant,  the  de- 
cree was  objected  to  both  generally,  as  being  inadmissi- 
ble evidence,  it  having  been  rendered  between  other 
parties,  and  particularly,  as  being  incompetent  to  prove 
that  A.  Ramsey  was  the  heir  of  Patrick  Samsey.  I  un- 
derstand this  objection  as  amounting  to  a  substantial, 
though  informal,  application  to  the  court,  either  to  with- 
hold that  decree  from  the  jury-  altogether,  or,  at  leaat, 
to  instruct  the  jury  that  it  was  incompetent  to  prove  the 
^act  of  A.  ^am^^'^  heirship  ;  and  I  also  understand  the 
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March,    decision  of  the  court,  as  amounting  to  a  refusal  to  do 
'^"'       cither,  and  as  permitting  that  decree  to  go  to  the  jury 
^T«"      to  prove,  inter  alia^  that  A.  Ramsey  was  the  heir  of 
Arnold.      Patrick  Ramsey*    The  propriety  of  this  decision  of  the  , 
district  court  is  now  to  be  examined. 

While  it  is  admitted  that  that  decree,  though  between 
other  parties,  was  proper  to  prove  any  matters  dependhig 
merely  upon  reputation,  (including,  perhaps,  th«  fact ' 
that  A.  Ramsey  was  the  eldest  son  of  Patrick  Ramsey^ 
and  also  was  proper  W  be  exhibit^  in  this  case^  Us  m 
lihl  showing  how  the  title  was  deduced  from  Cordon  to 
the  present  appellee,  it  was  not  proper  evidence  to  prove,'  • 
as  between  the.  present  parties,*  the  substantive  fact  of  the 
heirship  of  A^  Ramsey^  That  bcbg  a  legal  inference 
depending  upon  a  point  of  fact,  viz.  the  time  of  the  deatb 
of  Patrick  Ramsey^  and  upon  the  construction  arid  time 
of  commencement  of  the  act  of  descents  of  If  85^  (how*  ■ 
ever  clear  and  plain,)  it  was  the  privilege  of  the  appel*- 
lant  not  to  be  bound  thereby,  unless  he  had  had  (by  being 
a  party  to  the  suit)  the  liberty  to  controvert  the  same, 
it  is  not  for  this  court  to  say,  that  it.  was  unnecessary  fbr 
the  appellee,  resting  upon  the  conveyance  under  the  de- 
cree, to  prove  the  fact  of  the  heirship  as  a  substantive 
fact  in  the  present  case.  He  has  chosen  to  do  so;  and 
the  doctrine  is,  *♦  That  iHegal  or  improper  evidence, 
however  unimportant  it  may  be  to  the  case,  ought  never 
to  be  confided  to  the  jury,  for  if  it  should  have  an  influ- 
ence upon  their  minds,  it  will  mislead  them,  and  if  it 
should  have  none,  it  is  useless,  and  may,  at  least,  produce 
(a)  PerPen^  perplexity."(a) 

^nrin'^'the  The  establishment  of  this  fact,  however,  in  the  case 
^seoiLaev.  j^  j^^^  ^;  ^^  ^ot  have  been  altogether  useless,  in  the 
rra9h.  281.  gyent  that  the  deed  of  A.  Ramsey ^  contamed  m  the  re* 
cord,  should  (from  whatever  cause,  as  to  which,  how- 
ever, I  give  no  opinion  in  this  case)  be  deemed  insuffi- 
cient to  convey  a  perfect  title  to  the  ^pppMee,  as  undcv 
the  decree,  yet,  as  ^€/b»^*decdto  Patrick  Rmssy  wa^ 
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Ui  itself  an  absolute  one,  and  this  deed,  (though  possibly    March, 
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insufficient  under  the  decree,)  conveying  the  right  of  A. 
Ramsey  to  the  appellee,  he  might  have  considered  that 
bis  title,  in  this  aspect,  would  be  complete  by  proving  that  ArnoW. 
A.  Ramsey  was  the  heir  of  Patrick  Ramsty  :  and  having 
no  other  evidence  of  that  fact,  introduced  the  decree 
aforesaid  to  prove  it|  and  thus  (which,  however,  is  not 
necessary  to  maintain  my  proposition,  that  the  decision 
of  the  district  court  on  this  point  was  erroneous)  a  real 
Utility  might  have  resulted  to  the  appellee  from  exhibit- 
ing the  decree  to  prove  that  iact;  a  fact,  too,  as  to  which 
there  was  no  other  testimony  offered. 

My  opinion  is  that  the  judgment  be  reversed,  and  the 
cause  remanded,  with  directions  that  the  district  court 
should,  on  th^  future  trial,  if  necessary,  give  an  instruc- 
tion to  the  jury  corresponding  with  the  ideas  now 
stated. 

Judge  FLEMiira.  The  counsel  for  the  appellant  stated 
two  points  in  the  cause  to  ptove  the  judgment  erroneous; 
» first,  diat  the  count  is  defective,  and  not  cured  by  the  ; 
plea,  or  verdict;  and,  secondly,  that  the  decree  and  deed, 
referred  to  in  the  bill  of  exceptions,  were  not  admissible 
evidence  to  prove  the  matters  for  which  they  were  intro- 
duced* 

With  respect  to  the  first  point,  the  count  demands  a 
tenement  containing  sixty  acres  of  land  with  idie  appur- 
tenances, in  the  county  of  Franklin^  and  within  the  juris- 
diction of  the  district  court  of  Franklin;  which  said 
sixty  acres  are  included  in  a  larger  tract  of  850  acres, 
the  bounds  of  which  are  accurately  described*  The  de- 
fendant in  his  plea,  after  describing  the  land  precisely  as 
stated  in  the  count,  ^^  putteth  himself  on  the  assise,  and 
prayeth  recognition  to  be  made  whether  he  hath  greater 
light  to  hold  the  tenement  aforesaid,  with  the  appurte- 
nances, as  he  now  holdeth  it,  or  the  said  Elisha  Arnold 
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^SiY**'    ^^  ^^^^  it,  as  he  now  demandeth  it  j"  and  issue  thereupon 
in  due  form ;  which  seems  to  me  a  sufficient  acknowledg* 
ment  of  the  identity  of  the  land  in  controversy.     But 
this  is  not  all;  ,the  jury  expressly  find  .for  the  demandant 
(not  sixty)  but  fifty  acres  of  land^  with  the  appurtenances 
in  the  count  mentioned,  *^  being  part  of  850  acres  also  in 
the  count  mentioned  i*'  and  which  said  fifty  acres  are 
particularly  delineated  and  described  in  the  surveyor's, 
report  made  by  virtue  of  an  order  of  the  district  court 
of  Franklin.     And  the  appellee  traced  hia  Utle,  from  th^ 
date  of  the  patent  to  Obadiah  Woodson^  in  the  year  1751, 
down  to  the  time  of  instituting  his  suit, 
fa)  3  H.  6f      In  the  case  of  TurberviU^  v.  Long-^  in  this  court,(a)^ 
the  count  neither  stated  the  county  in  which  the  land  in^ 
controversy  lay,  or  that  it  was  within  the  jurisdiction  of 
the  district  court  of  Frederic ksburgy  where*  the  suit  was 
brought,  and  yet  the  court  held  the  count  sufficient  to 
maintain  the  action,  and  gave  judgment  accordingly.    . 

With  respect  to  the  second  point,  it  seems  attended 
with  more  difficulty.  This  court,  in  the  cases  of  Keel  ^ 
&f  Herbert  v.  Roberts^  1  Wash.  203.  and  of  Wroe  v. 
Washington  and  others^  1  Wash.  357.  decided  against  ^he 
doctrine  of  taking  a  bill  of  exceptions  for  a  demurrer  U>  ^ 
evidence,  and  considered  the  two  modes  of  proceeding 
as  being  totally  dissimilar;  and  that  the  one  couTd  not 
answer  the  purposes  of  the  other.  In  a  demurrer,  the 
evidence  is  admitted  to  be  legal  and  true  ;  but  not  suffi- 
cient to  maintain  the  issue  ;  the  whole  evidence  being 
stated  in  the  demurrer,  the  court  may  refuse  to  compel 
the  other  party  to  join;  and  may  either  direct  the  jury  as 
to  the  sufficiency  of  the  evidence,  or,  in  a  clear  case, 
may  leave  the  jury  to  decide  upon  it.  And,  in  a  doubt- 
ful case,  the  usual  mode  is,  either  to  withdraw  a  juror, 
or  for  the  jury  to  find  a  verdict,  subject  to  the  opinion 
of  the  court,  upon  the  sufficiency  or  insufficiency  of  the 
evidence  to  maintain  the  issue* 
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•  In  an  exception  to  evidence,  it  is  denied  to  be  legal,  or    ^l^gir** 
competent,  and,  therefore,  ought  not  to  be  admitted  to  go 
to  the  jury  for  any  purpose  whatever. 

In  the  case  before  us,  the  exceptions  aeem  vague  and 
cincertain  ;  they  are,  ^hat  ^^  the  demandant,  in  deducing 
his  title  to  the  land  in  controversy,  introduced,  as  evi- 
^  denee,  a  decree  of  the  high  court  of  chancery  in  these 
tvords  :  - ;  and  also  a  deed  from  An^ 

drew  Ramsey^  in  these  words :  •  I  to 

the  admission  of  which  the  tenant's  attorney  objected,  as 
die  decree  was  betwixt  different  parties  (though  not 
xiamed)  from  those  now  in  court ;  and  also  because  it 
waj|  improper,  by  said  decreCi  to  prove  that  Andrew 
Samaey  was  the  heir  at  law  of  Patrick  Ramsey^  there 
being  no  other  evidence  to  prove  that  fact*  The  deed 
was  also  objected  to,  there  being  no  evidence  that  a  sale 
iras  made  in  pursuance  of  the  decree, 
-  Take  the  appelhuu's  objections  as  exceptions  to  ths 
crvidence,  the  question  is^  whether  the  decree  and  deed 
"Vrere  admissible  evidence  to  go  to  the  jury  for  any  pur^ 
pose  f  It  seems  to  me  that  they  were  admissible;  being 
ss  link  in  the  chain  by  which  the  appellee  deduced  his 
title  to  the  land  in  controversy,  from  the  patentee  down 
to  the  commencement  of  his  suit ;  and,  if  they  prove 
Andrew  Ramsey  to  be  the  eldest  son,  it  appears  to  me 
they  ttso  piv>ve  him  to  be  the  heir  of  Patrick  Ramsey  i 
for  so  they  style  him  in  the  same  sentence ;  and  we 
l^ught,  I  conceive,  to  reject,  or  take,  the  whole  together. 
The  suit  in  which  the  decfee  is  rendered,  was  instituted 
by  Alexander  Gordon  against  Andrew  Ramsey^  by  him 
styled  to  be  the  eldest  son  and  heir  at  law  of  Patrick 
Ramsey^  to  be  relieved  against  his  own  absolute  deed, 
exatuted  to  the  said  Patrick  Ramsey  the  father;  of  which 
deed  further  notice  will  be  taken  hereafter.  The  time 
of  Patrick  Ramsey^s  death  does  not  appear  ;  but  I  pre- 
sume, from  the  circumstances  above  stated,  th^t  it  wa^ 
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*  March,    prior  tQ  Qur  act  of  assembly  directing  the  course  of  de- 
1      scents,  which  took  effect  on  the  first  day  of  ^anuaty^ 

^;;"     irsr. 

Arnold.         Consider  the  objecUons  as  a  demurrer,  it  admits  the  * 
evidence  to  be  legal  and  true  ii|  all  its  parts;  but.den^ 
.  ks  sufficiency  to  prove  the  fact*  for  which  it  aras  intro<i* 
duced.     Our  act  of  assemblfr^  to  simplify  the  proceeil-  ' 
ings  in  writs  of  ri^t,  directs  the  form  of  both  count  and 
pleai;  differing  the  proceedings  firom  those  in  Etiffkuut 
in  many  respects ;  and  allows  any  matter  to  be  given  hi* 
evidencie   which   might    liaise  been    specially  pleaded* 
Upon  ^e  same  principle,  I  conceive,  the  decree  and 
deed  might  h^ve  b^en  given  in  evidence  on  the  part  of 
the  demandant,  (which  he  'might  in  a  spedkl  count  lupra 
stated,  as  a  link,  in  tracing  his  titk,  had  vat  a  partteolai^ 
form  been  prescribed  by  the  act  of  asaembly»)    The  fact, 
that  Jndrew  Ramsey  w^  the  heir  of  Patrick  Ra^s^f^ 
seems  the  only  purpose  for  which  Jthe  proceedings,  ii)-. 
chancery  need  be  used ;  for  the  deed  from  Garden  to  iFtew 
trici  Ramsey  being  absolute,  without  a  defeasanq^  ^  but: 
for  the  interference  of  the  court  of  chancery  (wihid^^ 
from  some  equitable  circumstances,  not  to  us  disclosed^ 
considers  that  it  should  operate  between  the  parties  as  a 
mortgage)  the  absolute  right  would*  have  descended  to 
Patrick  Ramsey* s  heir,  (unless  odierwisfe  disposed  of  by 
the  will,)  who  might  have  sold,  and  eonveyed,  td.fAMi- 
. soever  he  pleased.  /   .     .   ^.  . 

'  As  to  the  circumstance  of  there  being  no  <^ect  ^tswfM 
that  the  land  was  sold  in  pursuance  of  the  decree  ^  be 
being  so  stated  in  the  deed  from  Andrew  Aamsey  t^^Ar^ 
noldj  and  that  the  latter  became  the  purchaser,  is  suffi- 
cient evidence  to  satisfy  me  of  the  facti  as  the  former 
thereby  devested  himself  of  all  right  to,  and  intercsTJll^ 
the  prembes.  If  the  decree  is  not  evidence,  why  is 
proof  required  that  a  sale  was  made  in  pursuance  of  a[( 
of  the  land  in  controversy?  the  title  to  which  is  clearly 
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'dedpc^d  from  the  patentee,  who  obtained  migrant  for  the 
same  frofia  the  crown,  under  the  regal  government,  in  the 
year  1751,  down  to  Pairici  J^amsey^  in  the  year  1774. 
And  none,  I  conceive,  could  be  interested  in,  oi"  affected 
by,  the  side,  except  the  purchaser,  and  those  who  claimed 
usder  Patrick  Ramsty^  and  (except  the  possession)  not  a 
shadow  of  title  appears  in  the  appellant, 

I  have  still,  however,  some  doubts  on  the  subject ;  and 
it  being  an  iavariaUe  rule  with  me  never  to  reverse  a 
judgment,  or  a  decree,  unless  thoroughly  convinced  that 
it  is  erroneous,  I  am  of  opinion  that  the  judgment  ought 
to  be  affirmed.  But  a  majority  of  the  court  being  of  a 
different  opinion,  it  is  to  be  reversed,  and  the  cause  re- 
manded to  the  superior  county  court  of  Franklinj  for  a 
new  trial  to  be  had  therein* 
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Judgment  reversed,  and  new  trial  grafted  j  with  a  di- 
i^ection  that,  on  such  trial,  the  court  do  not  permit  the 
decree,  mentioned  In  the  bill  of  exceptions,  to  be  given 
in  evidence  to  prove  that  Andrew  Ramsey  was  the  heir 
t>f  Patrick  Ramsey. 


Grantland  against  Wight* 


ffednetddUi 


-THIS  WBs  a  suit  in  the  superior  court  of  chancery  for  '•  ^  piece  of 

*'  ground  beinf; 

l!he  Richmond  dbtrict,  on  behalf  of  Mtchael  Grantland  sold  at  puuie 
Against  Be±eiiuh  l^.  Wight^  executor  of  John  Joy^  and  of  prewty'acco'r- 
John  iV€9tli#,  deceased,  for  a  title  to  a  tenement,  being  uTifiBeusTnd 

Mfi^  thefe  ibovn  ta  the  ptipehaier  before  he  beeame  the  hi^est  bidder,)  be*"he  tame 
mare  or  lest;  he  it  not  entitled  to  any  eompentatioD  for  a  defieiency;  althouirh  the  pre- 
▼ioot  ad^ertiseraeot  deaeribetf  the  tenement  asr  tontaSnJng  more  than  the  actual  quantity 
acjtfrer  b^ho  case  Taried  by  subaequcnt  artielei  of  agreement  under  seal,  (writton  by  the 
pur^iaaer,  «nd  signed  by  the  vendor,  for  the  purpote  of  binding  the  vendor  to  make  a 
tat|«,)  in  which  the  terma  of  the  aale  *re  referred  to,  but  the  qnanUty  of  gi^nind  mentioned 
fn  the  advertisement  is  specified,  etiiHting  the  words  "  more  or  leas.  The  vendor  is  not 
lareeluded  by  sueh  srtieles  frtnn  proving  the  terms  of  sale  by  parol  testimony. 

2.  In  such  ease,  it  weenu,  hovcver,  that  if  the  chancellor  deerees  a  compensation  to  the 
purchaser,  and  the  vendor  does  not  appeal,  the  court  of  appeals  will  not  correct  Uie  error 
Id  hia  mury».tipoii  anqipealby  the  other  party.  . 

3.  An  injaoetion,  to  ft  judgment  for  purchase-money,  ought,  not  to  be  dissolved  until  a 
Cood  and  sufi^cient  deed  fb^  the  land  be  tendered  by  the  venMr. 
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Marib^,  part  of  a  lot,  in  the  city  of  Richmond,  aold  at  puUicaiic^* 
tion  by  the  said  executor,  and  purchased  by  the  cbm-. 
plainant ;  and  also  for  compensation  for  a  deficiency  in 

^***^  the  quantity  of  ground.  It  appeared  from  the  bill,  an* 
tvftr,  and  depositions,  that  the  tenement  was  advertisod, 
before  the  sale,  as  containing  fifty  feet  in  front  f  but  that  - 
on  the  day  of  sale,  it  being  publicly  suggested  diat  it 
did  not  contain  as  much,  the  quantity  within  certain 
metes  and  bounds,  (specially  shown  to  Grantland^)  be 
the  same  more  or  le^s,  was  sold  and  purchased  for  the 
sum  of  442/.  10^.  Some  time  after  the  sale,  when  Grant* 
land  gave  his  bond  for  the  purchase-money,  he  proposed 
that  rFf^A^  should  sign  a  memorandutn  of  the  agreement,  ' 
tor  the  purpose  of  binding  him  to  make  a  title ;  to  which 
Wight  assented,  and  accordingly  signed  articles  of 
agreement  written  by  Grantland;  rebiting  that  the  said 
Mchael  Grantland  having  become  the  purchaser  **  of  all 
that  tenement  on  the  main  street,  lately  occupied  by 
William  Hodjgaon^  containing  fifty  feet  front,.and  running 
one  hundred  and  sixty  feet  back,  and  the  said  Mii^et 
Grantland  havings  according  to  the  t^srms  of  the  sale  of 
the  said  property,  given  bon4  with  approved  se<;.urity  for 
the  payment  of  the  purchase-money,  to  wit,  the  sum  of 
442/.  10*."  &c.  **  The  said  Hezekiah  L.  Wight^  executor 
as  aforesaid,  in  consideration  of  tt^e  premises,  bath 
agreed,"  &c« 

.  By  a  survey  made  in  the  cause,  the  tenement  was  as* 
certained  to  contain  only  forty-three  feet  ten  inches  in 
front. 

The  late  chancellor  having  granted  the  plaintiff  an 
injunction  to  stay  proceedings  on  a  judgment  oboiined 
against  him  on  his  bond,  dissolved  it,  ^n  th^  final  hear* 
ing,  as  to  ^88/.  15*.  2d.  and  the  interest  thereupon,  and 
made  it  perpetual  as  to  the  residue  of  the  principal  and 
interest;  decreeing  that  the  defendant  Hezek'tdh  £• 
Wight  pay  to  the  plaintiff  the  costs  bv  him  expended  in 
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ptt^secEiUi&g  tbU  cause ;  but  nade  no  provision  relative    m^rcb, 
.^to  the  title  ta  tke  teQement  in  ^ueation.     From  this  de*       ..^^ 
crccthepUmtiffappcalfd.  ,  c^ntiand 

,      wight. 

JToy,  £or  die  ;ippeUant.  The  decree  is  evidently  wrong 
vpou  two  grounds ;  1st.  The  chancellor  has  erroneously 
adopted  the  standard^  furnished  by  the  prfee  agreed  on 
fca  the  w^ole,  to  fix  the  compensation  for  the  pah  loit.(l) 
If  a  purchase  (for  example)  shoiBd  h%  for  a  quantity  of 
gt'cymrf  suflELcient  to  bi|ild  a  house  on,  the  loss  of  one  half 
"  of  the  ground  would  be,  obviously,  more  than  equal  to 
half  of  the  price«  llie  value  of  the  damage  sustained  by 
''the  appellant  ought  to  have  been  ascertained  by  a  jur}*. 

2*  The  court  ought  to  have  ended  the  subject  of  con*  ' 

troversy  by  decreeing  a  conveyance  pn  payment  of  the 
purchaaeomoney.  ^  ^ 

Copland^  for  tke  appdUee.  The  decree  is  erroneous 
3a  being  more  favourable  to  the  appellant  than  it  ought 
to  have  been.  There  should  be  no  deduction  from  the 
purchase-money ;  the  sale  having  been  made  according 
to  certain  boundaries  marked  out,  though  the  number  of 
feet  and  niches  was  hot  ascertained^  The  writing  which 
he  afterwards  obtained  ought  not  to  put  him  in  a  bettef 
lutuatton  than  he  was  entided  to  according  to  the  terms 
of  sale.  And,  as  to  the  want,  of  a  title,  the  payment  of 
the  money  and  delivery  qi  the  conveyance  ought  to  he 
'*  simultaneous  acts. 

Wicihantj  in  reply.  Mr.  ^0^/011^  admits  the  agreemex^, 
iSfuier  hand  and  seal,  is  against  him.  This  was  after  the 
$^.  Parol  testimony  could  not  be  admitted  against  it, 
unless  fraud  had  been  proved.  The  weight  of  such  testi* 
mony  may  be  in  his  favour  ;  but  we  (having  the  deed) 

(1)  Note.  See  od  this  snbjeot,  1  Mut\f,  330—338.  -  Bull  v.  CwdnghanCt 
jPar9Cuttrf  and  iM*  SOO.    Humpkrej^^  Mminittratar   ▼.   M*Clenaoha^9 
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Mahcb,    ^ere  not  co«;gpelled  to  take  depositions  to  tuppoct  iu 
'       Bcfiidesi  a  new  bar^ni  made  after  the  iMile^  might  havo 

^ranUan4  -  jje^n  the  in^duccmcnt  to  the  deed. 

Wghu  JVight  (though  an  exQi:utor)  had  a  right  to  warrant, 
the  tide,  if  he  chose  it ;  and,  in  this  sme,  he  has  agreed 
to  make  an  indefeasible  titk«*  Snpt>fiir  be  is  m»bk  to 
snake  such  titk.  In  no  case,  of  a  auit  in  equity  for  % 
title,  has '  it  been  deemed  necessarjr  for  the  ^aintiff.  to, 
tender  thp  money.  The  decree  should  have  been  that 
the  injunction  be  dissolved  upon  the  dcfendantfji  deposit- 
ing a  conveyance  as  an  escrow.  * 

Saturday^  April  20th.  The  jiulges  proQotmced  dieit  * 
opidions. 

^  Jodge  CabelI*  X^e  written  agreement  in  tk|s  casq 
ought  to  be  considered  as  referriijg  to  the  terms  qC  the 
public  sale,  and  therefore  the  decree  of  the.  chancellor^ 
making  a  deduction  from  the  price  for  wluch  the  pro«. 
perty  was  sold,  at  the  public  sale,  was  erroneous*  Bi|ty 
as  the  appellee  has  not  Complained  of  that  deduction,  i^ 
will  not  now  be  noticed.  The  decree  appears  also  to  hfi 
erroneous  in  dissolving  the  injuncUbn  before  the  appdU 
lee  bad  made  a  title  to  the  land»  I  am  therefore  of 
opinion  that  the  decree  be  reversed,  and  that  the  cause  be- 
sent  back  to  the  court  of  chancery  \  that  the  injunction  be 
reinstated  and  remain  in  full  force  until  a  deed,  good  and 
sufficient  in  the  estimation  of  the  chancellor,  shall  be 
execitted,  and  then  that  it  be  dissolved  as  formerly  di^ 
Tected  by  the  decree  now  reversed. 

Judge  Brookb«    The  claim  of  the  appellant  to  a  4^ 
'    '  duction  f  rcfm  the  amount  of  his  bond  appearar  to  ^le  en^ 

tircly  unfounded^    The  depositions  concur  in  proving  , 
tfte  tern^s  of  the  sale.  .  Though  the  advertisement  de^, 
scribed  the  lot  of  ground  as  containing  fifty  feet  in  fronts 
}  et  the  depositions  of  the  auctioneer,  and  <>f  two  other 
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iri&esAes^  prove   expressly  that  it   inms  publiely  pro- 
chanted  by  the  auctioneer  that  the  lot  was  sold  as  con« 
taifttBg  between  forty*foar  aod  forty-six  feet  in  front, 
more  or  lest,  by  isetes  and  bounds,  which  were  speciaHy 
shown  to  the  appelbmu    He  does  not  himself,  eidier  in 
his  original  or  supptementri  biU,  insinuate  dwR  the  arti- 
cles of  agreement  were  executed  by  the  .appellee  in  pur- 
suance of  luiy  other  contract  or  transaetion  ihan  the  sale ; 
isor  h  there  ^  slightest  evidence  td  that  e&kct  in  the  re- 
am)* •  1  i^r,  therefiore,  that  the  words  ^  9^ore  or  less/' 
in  the  terass  of  the  side,  were  omitted  in  that  instrument 
by  austjjce.   The  appellant,  comhig  into  a  court  of  equity 
to  ask  relief,  iosiits  wilka  bad  grace  oa  llie  legal  ellbct 
of  e  deed  so  obtained.    However,  as  the  decree  is  not 
coasplained  of  by  the  appcHee,  it  will  not  now  be  eor- 
vDcted  as  to  d&e-deductton  from  the  amount  of  the  bond; 
bot  die.  appellant  was  certainly  en^tled  to  a  conveyance 
of  ehe  property  before  he  paid  the  pordiase-money  •;  the 
iMntof  it.  was^the  ezxltisive  compl^unt  in  the  original 
tiin  r  yet  the  chancellor  has  been  aUent  on  that  subject. 
I  am  therefore'.of  .opinion  that  the  decree  be  reversed, 
the  cause  sent  bad^i  and  the  injunction  reinstated,  i^ntil 
the  ifipeUee  shall  tender  a  good  and  sufficient  deed,  in 
'  the  opinion  of  the  ch^cellor  ;  and  th ^  to  be  dissolved^ 
9S  before  decreedi 


189 

March, 
iSil. 

GranUand 
Wight 


Judge  RoAKE.  Nothing  can  be  cleaver,  upon  the  testi- 
mony inthis'  case,  than  that  the  purchase  was  of  the  entire 
)oli^  by  specified  metes  and  bounds,  and  that  the  appellant 
'  was  not  only  publtcty  and  formally  apprhied  of  those 
tnrms,  at  the  time  of  sale,  but  was  also  informed  of  the 
pfobable  deficiency  by  a  rough  admeasurement  of  the 
premises.  These  circumstances  are  entirely  competent 
to  do  away  the  effect  of  the  advenisement,  which  repre- 
sented the  lot  as  containing* fifty  feet  in  front.  If,  there- 
fore^ we  are  authorized  to  test  this  case  by  the  actual 
^rcumstanc^es  of  the  contract  on  the  day  of  sale,  the  ap- 
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^mt^'     pellant  is  entitled  to  ao  abateteeot  whtftci^cf,  ^otn  ^^ 


eranttand 

T. 


gross  sum  he  conttaeted  tb  give  for  the  Idt« 

We  are  ^a  authorized^  uidesa  prevented  by  the  agreed 
^'sl»t.      ^^t  of  UTontmher  3d,  ;18(H.    The  biU  states  the  pur-  ' 
chase  of  the  lot  atf  ubik  aale ;  and  that  the  appeHtet  en- 
tered imo  the  agreemeat,  last  oQCentio&ed,  with  the  ap«  ^ 
pellee  i  aod^f  raya  that  the  said  ccmtraet  may  be'  carried 
into  effect.  -  It  does  not  allege  a'rtfKdssioa  of  the  con*  '  * 
tract  by  the  aaleat  aucttoB^and  themakinga  new  agr^meoT  ^ 
by  the  vritingpof  i/b^icmbcr  ^d^  1-601  |  but,  on  ijkt  caos-i  ' 
trary,  it  rather  admiCa  Ihat  the  original  aale  was  not  re« 
scinded,  by  stating  the  conaummatton^  without  ai80!bver«' 
ring  the  rescission  of  it*    The  bitt,  at  least,  submits  ihe^ 
construction  up^  thjis  subject  to.  the  ^  judgfiietit  bf  tM^  -* 
"  court ;  and,,  if  we  were  now  to  decree  ihiit  the  origiilifr 

bargain  was  rescinded  and  given  up  on  the-3d  of  Abo^vp^'  ^  *' 
ber^  1801,  we  should,  I  think,  go  beyond  the  allegatidM' 
of  the  bill,  and  take  a  gfouAd  «^  taken  by  the  com- 
plainant himself.  Let  us  now  examine  the  agreemtiii  iV 
self.  The  agreement  does  oat  purport  an  ablmdc^iAetit- 
of  the  former  contract;  on  the  contrary,  it  recognise 
'     -  its  existence^v  by  reciting  A^iX^GrmitUmd  had  bedome  the' 

purchaser  of  all  that  tenement,  ic.  and  had  given  bond   '  ' 
»'    for  the  payment  of  the  purchase-money,  according  tar 
th*  terms  of  the  sale ;  and  by  agreeing  to  make  him  li 
.  title  to  the  tenement  purchased  as  aforesaid,  in  consider- 
ation of  the  premisesv  which  premises  are,  his  having    ^ 
purchased  the  lot  at  public  sale,  and  given  bond  for  the 
purchase-money  accordmg  to  the  terms  of  that  safe. 
Thus  far  there  is. not  an  iota  of  the  agreement  which" 
seems  to  loojc  towards  a  rescission  of  the  former  con* 
tract,  and  setting  up  a  new  agreement  j  but  what  Is  now* 
/elied  upon  is,  that,  in  reciting  the  fact  of  the  purchase 
at  auction,  the  lot  is  said  to  contain  fifty  feet ;  and  this 
false  recital  is  siipposed  both  to  demolish  and  surrender 
the  contract  op  the  original  purdmse,  and  to  narrow 
down  tlie  effect  of  an  agreement,  which  was  then  entered 
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iatp Afil^  fir  A^  fMicpote  /of  oflbctuating  apd  £aa%    March, 
Ml4ipg  flie  fonmrr  ,cwtn«:t*     The  aoairers  to  A\s  idea  "' 

«^,  As^  IlbfiC  if  t^0  ;lot  A3,  an  tbb  4>ait  of  the  rcxrk^,  said    ^^nintiand 
tp  .coAlMii  Sfff  finet  tp  ^bottt,  idiat  ceci^  alao  admits  that      Wif^t. 
be  purchased  only  ^*  all  that  t^MMieot  latefy  occupied  by 
W*  Ho4g9on^^  and  that  this  part  of  die  recital  will  nar- 
row mA  xontsol  4he  effect,  of  ihe  former^  Sdly.  That 
dus.coiuttsiiotiosi  \^  id>Midandy  ^supported  by  the  agree- 
mesit»i4akea  in  a  i^neral^yiew^M  aforesaid;  and,  3dly. 
Iliat  a  £riae  recital  of  a  feet  or  con^sk:t  does  not  in  all 
casea  anBouotto-a  grantvOr  contract.     In  the  case  of  wills 
it  is  clear  diat'a  false  recital  does  not  amount  to  a  de- 
vise ^4f)  aifi  the  conduction,  I  presume,  will  be  die  («)  Bamfeid 
saase  -in  nlatioa  Co  a  grant  or  deed,  luiless  die  circum-  A  wm9.  54. 

.  •     .     •  .      and  Wright  ?. 

ttnfcrein  are  ^  cle«r  as  to  amount  to  an  admission  to  be  iryft^  « 
bound  by  Aeiaot  or.  document  recited,  as  in  the  case  of  '  ^^ 
hmaaMk  ¥•  Morris^  ^  P.  Wma*  43d.  where  a  man  ha- 
ving* ia  A  deed  poll,  recited  that  he  had  given  a  bond  for 
2,000/.  to  a  wcMnan  whom  he  had  seduced,  and  the  bond 
could  wo^  be  proved,  it  was  held  that  the  recital  in  the 
deed  w^MSuficieat  evidence  of  there  having  been  such  a 
bondr  AS  it  If  as  a  confession  by  the  obligor  himself  under 
hand  and  seal,  and  was  stronger  than  a  verbal  confession* 
The  case  before  us  falls  very  far  short  of  this  standard ; 
for  so  far  from  this  recital  ^mpuoating  to  an  agreement  to 
warrant  the  lot  to  contain  fifty  feet,  it  is  «iot  only  zf eh 
dc^e  in  itself  as  aforesaid ,  but  the  converse  is  evinced  by 
all  the  foregoing  considerations.  I  should  be  entirely  of 
diis  opinion,  did  ^he  parties  in  this  case  stand  upon  pre- 
cisely equal  ground:  but  that  is  not  the  case  ;  Cor  the  ap- 
pellee ,ha9  got  the  laiiY  pn  his  side,  ^d  is  not  to  be  de- 
prived of  the  benefit  thereof,  unless  his  adversary  will 
give  up  his  claim  to  avail  himself  of  a  trick  practised  by 
him  in  relation  to  an  immaterial  omission  in  the  recital 
of  an  agreement  written  by  himself. 

As  to  the  proposed  variation  in  the  decree,  nothing  can 
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be  more  just  than  that  a  purchaser  should  not  be  com* 
pelled  to  part  with  the  purchase -money  until  he  has  ob- 
tained a  tide  for  his  land.  I  concur,  therefore,  in  re- 
versing the  decree,  and  b  modelling  it  in  the  manner  pro* 
posed  by  Judge  Brooks. 

Judgment  reversed,  and  ^^  cause  Kemanded  to  the  oonrt 
of  chancery,  for  the  injunction  to  be  reinstated  luttil  the 
appellee  Uezekiah  L.  Wight  shall  tender  a  good  and  suf- 
ficient deed  in  the  opinion  of  the  chancellor,  and  then  to 
be  dissolved  as  before  decreed  by  the  chancellor/^ 

Monday^  April  22d.  The  judges  (except  Judge  B&ooKX) 
declared  that,  in  this  case,  they  did  not  mean  to  decide 
the  question  generally,  whether,  on  reversing  a  decree  to 
the  injury  of  the  appellant,  the  court  can  moreover  cor* 
rect  an  error  operariog  to  the  injury  of  the  appellee;  but 
left  it  open  for  argument  whenever  the  point  should  agiun 
occur.    • 

October  2df  1811.  The  Court  established  a  general 
rule  on  this  subject,  for  which  see  1  Munjl  p.  460.  note. 

Saturday^  November  9th.  Copland  renewed  a  motion, 
formerly  made  by  him,  for  a  reconsideration  of  this 
case.  His  object  was  to  obtain  a  correction  of  the  error 
which  operated  to  the  injury  of  the  appellee. 

Cur.  adv.  vult. 

Monday^  November  11th.  The  president  reported  that, 
on  reconsidering  the  case,  the  court  saw  no  good  ground 
for  disturbing  the  decree  entered  the  20th  of  April  last. 


Digitized  by 


Google 


In  the  35I&  Year  of  the  Conmontvealth.  IBl 


Jones  against  Robertson.  Thwtdt^, 

THIS  was  a  suit  in  chancery,  m  the  county  court  of  Jgn^^**^f  ^I 
Wottoway^  on  behalf  of  Mary  RoberUon^  (otherwise  call-  oumsunces 
M  WUHmon^  against  Richard  Jones^  jun.  and  others ;  sequent  tothe 
for  the  purpose  of  annulBng,  on  the  ground  of  fraud,  a  of  ^  are 
deed  of  gift  executed,  by  the  plaintiff,  to  the  said  Jone8  setirasMeyon 
^  trustee  for  the  other  defendants,  which,  on  his  motion,  JJjf.ST'lwi^ 
had  been  duly  recorded.  *«  partof  ihc 

'  donor,     and 

The  plaintiff  in  her  bill  alleged  that  she  called  on  the  fraud  on  the 
;8sad  Richard  yones^yxn.  to  write  her  last  will  and  testa-  writer. 

isent ;  that,  accordingly,  he  came  to  her  house,  (as  she  '2.  proof  of 
^43^cted,  to  do  tile  same,)  but  wrote  an  instrument,  '"^""^^^^^^J 

which  she,  then,  and  until  very  lately,  thouoAit  was  a  will,  acts  <rf  the  do- 

j     •         1        J         1    J  i  •      J         ^  .  ,_       "O*-.   (though 

and  signed  and  sealed  as  such  m  due  form;  but,  to  her  not  admitsi- 
utter  astonishment,  and  contrary  to  good  faith,  he  frau-  |^j,)*m^  be 
dulently  wrote  what  he  termed  a  deed  of  gift,  consti-  5^^*^^^ 
tuting  sundry  persons,  (some  of  whom  were  his  own  ^^^  ^^  *^- 
children,)  who  were  aR  absent,  and  totally  unacquainted  ing  to  Xe 
With  the  cu'cumstances,  parties  thereto,  and  makmg  mm-  contraet,  and 
self  trustee  for  their  benefit  ;4hat  the  said  deed  wasexe-  ^h  corrobo- 
cuted  without  any  consideration,  and  her  property  there-  ^^JUaJ'^S' 
by.^e*itorted  from  her,  in  a  manner  by  which  she  never  ^J-J?**  ^ 

misonder- 


itood,  or  I 


*  bad  the  smallest  intetition  of  conveying  it ;  and  that  the 
distribution,  as  therein  made,  was  not  agreeable  to  her  represented 

^  '   '  ^  at  the  time  df 

Aiatentions  even  by  wiH*  signature.     - 

The  defendant,  Richard  Jones^  jun.  in  his  answer, 
^  among  other  allegations,  said  ^^  that  lie  received  a  mes- 
sage from  the  complainant,  some  time  prior  to  the  date 
of  the  deed,  ^  to  come  to  her  house,  in  ordes  to  do 
some  writing  for  her,  relative  to  the  distribution  of 
her  estate ;  that  he  went,  agreeably  to  her  request,  in 
some  short  time  $  and,  after  being  there,  was  informed 
by  her  that  she  wished  to  give  her  estate  to  her  children 
in  a  different  manner  from  that  in  which  she  had  willed 
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March,    it  some  time  before,  and  dechred  that  she  did  not  timk 

*       she  was  in  her  perfect  senses  at  the  time  she  made  the 

Jones      3^ij  ^{jj^  ^^  gj^^  YizA  done  so  much  injustice  to  her 

BobertsoD.   daughter   and    daughter's  children.     This    respondent 

then  asked  her  to  inform  him  in  what  manner  she  wished 

to  give  her  estate,  and  he  would  take  a  memorandum  off 

it,  and  draw  a  deed  of  gift  for  her,  agreeably  to  the  me«> 

moiaLndum,,wd  would)  on  the  day  mentioned  in  the  said 

deed,  come  to  her  house  with  it,  imd  bring  witnesses  X» 

attest  it*  He  accordingly  went  the  day  appointed,  whi^ 

was^tjhe  day  the  said  deed  bears  date,  and  carried  with 

■  him    W.   Peter  RoberUon^  Wiiiiam  Jones  and  DawW. 

Riobertson.  After  being  there  some  short  time,  the  lfdi*e^ ., 

«  said  witnesses  left  the  room,  in  order  that  shb  might 
'*  read  the  deed,  and  make  herself  acquainted  with  its  con* 

tents.  This  respondent  oflFered  her  the  deed  of  gift.  On 
the  witnesses'  going  out,  and,  at  the  time,  called  it  d 
deedefgiji.  She  requested  him  to  read  it  to  her,  which 
he  did :  she  said  it  was  right :  he  then'  asked  her  tk>  rdad 
it  hejself  also,  as  she  could  read  his  writii^g  very  well* 
She  did  so,  and  a  second  time  said  itwas  right;  and  then 
requested  this  respondent  not  to  say  anything  to  hnr 
children  about  the  deed  pf  gift,  and  also  to  ask  the  • 
vrttnesses  not  to  mention  it ;  for,  if  it  was  known  to  her 

'  children  in  what  manner  she^  had  given  her  estatb,  iopae 
oJF  them  would  plague  her  to  death  about  it.  The  wit- 
nesses were  then  asked  to  cdme  into  the  room,  where  she 
sign^,  Aealsd  and  acknox^lddged her  hand  and^al;,, 
and  being  asked  by  this  respondent  if  she'also  delivei^d 
it  as  her  act  and  deed,  she  replied  she  did«  The  wit-^ 
nesses  titen'  attested  it  in  her  presence.  And  this'  is  the 
fnmdulent  manner  hy  which  the  deed  afof esftid  was  ob- 
tained. ^As  to  her  directing  this  respondent  to  write  a 
will,  at  the  time  he  went  to  the  house  at  h^r  request; 
he  positively  denies  receiving  any  such  instructions  from 
her,  or  as  to  what  kind  of  instrument  he  was  to  write; 
but  she  wished  to  gi^e  her  property  in  the  manner  stated 
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lA-tiKe^  deed,  and'  asked  him  to  do  the  writing  for  her ; 
he  informed  her  he  would  draw  a  deed  of  gift,  which  he 
did,  alld  presented  it  to  her  at  the  time  aforesaid,  by 
which-  naln^  he  then  and  at  all  other  times  caHed  it ;  and 
at  nk>  time  6f  the  business  was  ever  a  will  mentioned  by 
Jbirti,  or  tb6  coiil))lainant^  as  he  recollects,  except  the 
one  sh)e  coniiplained  of/' 

The  other  defendants,,  by  their  answers,  denied  any 
ktaowledgd  of  xht  fraud  alleged,  and  insisted  upon  their 
lights  trader  the  deed. 

A  witness  proved  that  Mra.  Comer ^  (one  of  those  de« 

feiidant^,)  on  hearing  a  pierson  say  that  he  firmly  be- 

U^v^d'tfie  complainant  thought,  at  the  time  she  executed 

.acettiain  ihstrument  of  writing  called  a  deed  of  gift, 

(now  flie  subject  of  'controversy  between  the  parties,) 

ihat  she  had  only  execi^ted  a  will,  replied  ^^  that  she  be* 

lieved  so  too,  because  her  nao^er  (the  complainant)  at 

t^at  timt  desired  her  to  request  Mr*  Qomer  to  go  to 

'  -i^j^^  Jont^^  and  as^  him  to  make  or  alter  her  will^ 

whifih  message  she  accordingly  delivered  to  Mr.  Corner^ 

.who  went  to  Major  Jonea?^*    Two  of  the  subscribing 

'  W^lnesses  to  the  deed  stated  the^  circumstances  relating 

'to  its  execution  much  hi  the*  same  manner  as  j^et  forth  in 

Bickard  ^pne^.s  answer;  but  neither  of  them   swqre 

thttt  Mrs«  Rolkrtson  actually,  read,  or  heard  it  read ;  or 

that  it  Wat  called^ a, deed  of  gift  in' her  presence. 

It  was  also  proved,  that  the  complainant  appeared 
^uch  astonished  at  being  informed  that  the  writing  she 
had  executed  was  a  deed;  declaring  that  she  had  never 
executed  but  one  instrument  respecting  the  distribution 
of  her  estate  ;  and  that  was  a  will ;  and  a  farther  cir- 
cumstance was  in  evidence  ;  that  she  had  made  another 
will,  aft^r  the  date  of  the  writing  in  question;  One  of - 
the  subscribing  witnesses  deposed  that  the  defendant  ob- 
served to  them,  as  they  went  to  the  house  of  the  com- 
plainaiit,.  that  he  must  enjoin  them  to  secrecy  by  her  re- 
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Marcu,    quest;  but  that  witness  did  not  hear  the  complaiiiM^t 
.....       make  such  a  request* 

Jones  •pj^g  j^^ J  exhibited  purported  to  be  a  conveyance  of 

Robcruon.  the  whole  of  the  complainant's  estate,  **  both  real  and 
personal,  and  of  every  denomination  whatsoever,''  to  be 
possessed  and  enjoyed  by  the  donees,  after  her  deajth; 
reserving  the  full  possession  and  enjojrment  to  herself  for 
life. 

The  county  court  was  of  opinion  that  the  deed  was 
executed,  under ,  circumstances  of  mistake  and  mis- 
apprehension, on  the  part  of  the  plaintiff,  and  of  fraud  on 
the  part  of  the  defendant  Richard  yones;  and  that,  as 
the  complainant  intended  only  to  make  a  will,  the  said 
deed  is  revocable  as  other  wills  are.  The  court,  there- 
fore, adjudged  the  deed  aforesaid  null  and  void,  and 
decreed  that  it  be  set  aside  accordingly. 

Upon  an  appeal  to  the  superior  court  of  chancery  for 
.   the  Richmond  district,  the  late  chancellor  affirmed  this 
decree;  whereupon  Richard  J ones^  appealed,  again,  to 
*  this  court. 

♦ 

Ca//,  for  the  appellant. 

Hat/y  for  the  appellee. 

^  The  next  day  after  the  argument,  the  judges  pro- 
nounced their  opinions.       ^ 


lb 


c- 


Judge  Cabell.    The  appellee  having  nude  her  will, 

«  and  becoming  dissatisfied  with  some  of  its  arrangements, 

was  desirous  to  change  the  particular  distribution  of  her 

property,  but  not  to  change  the  nature  of  the  instrument 

^       ;         .by  which  it  had  been  made ;  and,  independently  of  all 

other  evidence  in  the  cause,  the  answer  of  the  iqppellant 

incontestably  proves,  that  he  received  no  instructions  to 

prepare  a  deed.    The  i^pellee  still  wished  to  make  a 

jjfVXy  although  different  in  its  dispositions  from  the  one 
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fehc  had*  before  made ;  and  she  executed  the  deed  pre-    March, 

18I1. 
pared  by  the  appellee^  without  a  knowledge  of  its  real      --^ 

nature,  and  in  the  belief  that  it  was  a  wiU.  This  case  is  ^^^ 
not  analogous  to  that  of  ConoUy  v.  Lord  Howe^  and  the  R^^rt**- 
Counters  of  BucHnffhamohire  v.  ConoUy.(a)  There  the  (j)  *  re»,iw. 
only  evidence  relied  upon,  to  defeat  the  deed,  was  the 
subsequent  declarations  of  the  grantor  diat  she  had  been 
imposed  upon  ;  and  it  was  very  properly  rejected,  parti- 
,  cularly  when  opposed,  as  it  was,  by  other  declarations  of 
the  same  person  made  before  the  execution  of  the  deed, 
and  calculated,  from  their  nature,  to  produce  a  very  dif- 
ferent effect*  The  case  now  before  the  court  bears  a  much 
nearer  resemblance,  in  many  of  its  circumstances,  to  the 
case  of  Wilkinson  v.  Brayfield^  and  Woodhouse  v.  Bnxy^ 
J!eU.(li)  There**thedefendant-Braa/feWhad,  by  means  g)  «  ^^'^ 
of  an  attorney,  prevailed  on  Elizabeth  Corie  to  levy  a 
fine  of  some  houses;  and  to  execute  a  deed  leading  the 
uses'  thereof  to  Brayifield  and  his  heirs  ;  and  it  was 
proved  that  she,  at  the  time  of  levying  the  fine,  declared 
she  must  make  use  of  some  friend's  name  in  trust ;  and 
afterwards,  by  will,  declared  she  had  levied  such  fine 
only  in  trust,  and  the^  better  to  enable  her  to  dispose  of 
die  estate;  and  thereby  devised  it  to  Wilkinson ^nd  his 
heirs,  subject  to  the  payment  of  her  debts ;  and,  although 
Brayfield  proved  a  great  familiarity  and  friendship  be- 
tween them,  and  that  she  had  declared  he  should  have 
her  estate ;  yet,  it  was  decreed,  not  only  that  the  estate 
should  be  liable  to  the  creditors'  debts,  but  that  Bray^  - 
field  should  convey  the  esute  to  the  devisee  Wilkinson 
And  his  heirs."  % 

On  a  full  view  of  all  the  circumstances  of  the  case  now 
to  be  decided,  I  am  compelled  to  believe  that  the  deed 
sought  to  be  set  aside  was  executed  through  mistake  on 
the  part  of  the  appellee,  and  obtained  by  fraud  on  the 
part  of  the  appellant.  I  am  therefore  for  affirming  the 
decree  of  the  chancellor. 

Judge  Roane*    The  appellant  admits  in  his  answer 
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March,    that  he  was  sent  for  b^  the  appelfee  Ao  do  MmemritMig  - 

1      for  her^  and  .^t  jhe  told  him  vrhe|i  lie  went  to  her  4u^ 

^  Jones      5]]e  widied  to  give  her  estate  to  faer  obildreo  in  a  dtfter 

Robertson,   eat  manner  from  what  she  had  bcfosrfi  done  bf  hv  wi|L 

This  ^  different  manner,^'  Btandiag  eipglf,  woi^d  beitidcen  . 

to  relate,  rather  to  a  varjring  diapoaidon  of  her  fxopettff 

^  than  to  a  change  of  die  nature  of  the  instrument  bjr 

which  that  alteration  was  to  he  effected  ;  and  die  ^*  wri** 
ting,''  which  the  af^ellant  says  he  was  r^uested  to  4o,  - 
does  by  no  means  necessarily  import  that  it  was  to  be  by 
f  deed*     Standing,  therefore,  solely  on  the  admission  of 

the  appellant  in  his  answer,  it  does  not  appiNkr  thiKt  the 
appellee  contemidated  a  deed  in  the  origin  of  Uus  busi* 
ness  ;  it  is  admitted,  on  the  contrary,  by  the  appellant, 
that  the  idea  of  a  deed  was  first  started  by  himself* 
This  statement  is  fully  corroborated  by  other  testimony     - 
showing  that  the  appellee  only  contem{dated  a  will,  snAu 
was  much  surprised  to  find  that  a  deed,  instead  i>f  anrfll, 
had  been  executed  by  her.     The  tesdmo^  as  to  the  aur* 
prise  is  very  strong ;  and*  therefore,  I  in£sr  that,  both 
before  and  after  the  deed  was  executed,  nothing  hut  a 
will  was  contemplated  by  the  appellee*     If,  at  an  intiqji*   , 
^  mediate  time,  vi^.  that  of  the  execution  of  die  deedj  tbe* 

''^  appellee  fleliberately  changed  her  mind  in  tfiis  particnfar, 

^  the  appellant  must  regret  his  own  indiscretion  in  seadng  - 
out  the  witnesses  who  might  have  proved  it*    This.case, 
•  therefore^  seems  analogoi|s  to  the  case  cited  froin  2  Vtm* 

^  303*  merely  giving  to  the  previous  declarations  in  £b&A   . 
case  the  effect  of  cotemporaneous  ones,  under  a  total  at^ 
"[  «   ^  .  ^aence  of  tesumony  as  applying  to  the  time  of  the  con- 

-  tract.    The  declarations  in  the  case  before  us  are  ve/y    - 
•   •  stroqg  to  import  a  surprise  on  the  part  of  the  appdleie, 

.  ^  ^  and  it  is  proved  (to  make  the  case  stronger)  that  Mrs* 

Qomer  had  acknowledged  that  the  appellee  sent  a  requfst 
to  Mr.  Jones  to  come  and  mate  her  wUL  On  the  ground 
of  diese  declarations,  therefore,  under  all  the  circum- 
stances of  the  case,  and  without  giving  any  opinion  upon 
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dw«onpetMtey«fml»eqaaMd«cluaiiom,  atwlnetHlf    ><*•««• 

loll*  ' 

...  Sbeloiw 

Judge  FLsamro  ooasiinred,  and  boili  decrees  were  af* 
firnwd  bf  ike  iiieMieonn  o|Kiiioii  of  the  court* 


taken,  to  fix  eiraiid  on  the  «p|pelkait«  I  MBof  ^ 
tlutt  tedi  deciMS  eiv  eeirece,  «iid  <o«gfat  to  be  aSmned^ 


Cave  against  Shelor  and  W^*  7%tirt<%, 

ilff  an  Rcttonfiir  alander  in  the  oeuiM'  court  of  Oram^e^   Tn  u  tetkm 

of  slander,  aa 

'^  iffiii  <^^  complains  of  ^oAn  Shelor  and  Nancy  bts  avenneiii  in 
wi&^  in  ca^ody,  &c«  for  this,  to  wit,  diat  whereas  the  tion  that  the 
plaintiff  b  a  wtootis  woman,  and  of  thk  die  whole  wo^dr'^re 
aetijkbonifaood  was  weUadvisedi  the  defendant  i^anctf,'^^^^^^^ 
well  Imewfaig  the  {vemisee,  but,  in  the  wickedness  and  !^.*^^lrli^®or 
ahominatien  of  her  heart,  malicioualy  intending  te  de-  ^m  sonke  eon. 
piiifn  At  pUntiff  of  the  only  thing  upon  earth  to  her  VoUoqmum  re- 

dear  and  ittDeiealing^  a  &ir reputation,  dtd,on  the T^^r 

day:rf -*-.-*.t^  in  the  year -— — ,  with  an  andiMe  Toke,  ;«^ 

m  the  hearing  of  very  maaxy  respecuri>le  peofde,  pro-  J^^^J^ 

nomeedieae  false,  slanderoos  and  evil  disposed  words,  to  in  themaeifes 

«  1  rr       ^t^  %        plainly  aod 

wit^-tnnfe  we  negro  man  Smnfhtmf  was  as  great  as  ha*  necesianiy 
httdmnd  had  been  with  her,  or  words  to  that  amount,  ^tiff!(2) 
mrnmng  tibey  had  such  iitterooiirse  «s  man  and  wife 
have  wben  they  get  chUdren,  whereby  the  plaintiff^  repu- 
tationbecaflseUafikened^  and  ruined  by  these  aspersions, 
to  her  grant  aod  nuau&ld  danuige,  to  the  amount  of 

(tyiMB.  m^€n,  Joe.  1S6.  ft  StnkUi^  LtufiMw.BwMrofi.  i  Sauna, 
S43.  a.  ,  . 

f2>lliiitie.  See  1  T,  R,  i45.  Spien  t.  Parktri  in  which  Bullvr,  J. 
NU>t*  After  ^enilat  nothing  is  to  %e  preaiuaed  %at  what  it  ezpresiAy 
ftatedin  the  deolantKUi«  and  b  neoessari^  iaoplied  (mat  thpie  facts  whiab 
are  stated.**  See  also  2  Dou^.  683.  RiufUon  v.  Atpinall  1  Call^  99^ 
Cfdchmer  V.  Voiii  andl  C(J/;  250—^57.  Fulgham  ?.  U^htfoot.  * 

veL.ii.  ^5 
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Mahoh*     sOD^dbn."    Plea«  not  giiiky.    Verdict  and  judgntene 

_  for  the  plaintiff  for,  42iL  damages  and  costs. 

Cw  An  appeal  being  taken  to  the  district  court  of  Frede^ 

Sbelor.      ricisburf^  the  judgment  was  reversed,  upon  the  grmmd 

that  the.  declaration  was   not  sufficient  to  maintain  the 

action  ;  whereupon  the  plaintiff  i^pealed  to  thb  court* 

Say  J  for  the  appellant* 

BottSy  for  the  appellee. 

,  Saturday^  April  6tlu  The  judges  pronounced  their 
opinions. 

Judge  Roane.     The  just  principle  laid  down  by  dii» 
court  in  the  case  of  Boyle  v.  Tounff^  1  Wash.  152.  that 
words  should  be  understood  by  the  courts  in  the  seme 
in  which  they  would  be  understood  by  the  bystandem, 
notwithstanding  there  may  be  a  possible  sense  in  which 
they  may  be  esteemed  innocent,  is  sufficient  to  overrule 
all  the  exceptions  taken  to  the  declaration  in  questioa 
in  the  appellee's  statement.    But  there  is  a  fatal  defect 
in  the  declaration ;  that  is,  that  it  is  not  averred  that 
the  slanderous  words  were  spoken  of  or  concerning  the 
plaintiff,  or  that  they  were  spoken  in  any  conversation  or 
collojjuium  respecting  her :  nor  do  the  words  charged 
clearly  import,  in  themselves,  that  they  at  all  related  to 
(a)  s  Bae.  die  plaintiff.(a) 
edit  244.  The  case  deduced  from  the  declaration  is,  tlMrefore^ 

no  more  than  this,  that  the  defendants,  well  knowing  the 
plaintiff  to  be  a  virtuous  woman,  and  intending  to  deprive 
her  of  her  reputation,  did,  in  the  hearing  of  many  per- 
sons, pronounce  words  which  may  as  well  relate  to  any 
'  other  person  as  to  the  plaintiff;  for  any  thing  which  is 
averred  in  the  declaration,  or  any  thing  deducible  from 
the  words  which  are  specified,  in  themselves.  We  can- 
not  sustain  this  declaration,  therefore,  unless  we  are 
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yMpared  to  say  that  A*  may  mainttun  an  action  of  «lan-    ^^g^f  "* 
der  for  words  spoken  of,  or  ap|^d  to,  fi.,  and  wkidi  do 
act,  in  themselves,  plainly  and  necessarily  relate  to  A 
On  this  gromid  I  am  for  affirming  the  judgment. 

Jvdge  Ca»£LL.  The  words  hid  in  Ae  declaration^ 
not  being  charged  to  have  been  spoken  of  or  concerning 
the  plaintiff,  and  there  being  nothing  which  can  by  fair 
construction  apply  them  to  her,  I  think  the  declaration 
incurably  defective,  and  not  suiEctent  to  support  the 
action.  I  am  therefore  for  affirming  the  judgment  of 
the  district  court*  In  giving  this  opinion,  however,  I 
wish  it  to  be  distinctly  understood,  that  I  do  not  meaa 
to  impu^  the  principle  established  in  the  case  oiHoyle 
V.  Toung^  1  WiX9h.  150. 

Judge  FLEMiira  was  of  opinion  that  the  declaration 
incurably  defective* 


The  judgment  of  the  district  court  was,  therefore, 
unanimously  affirmed. 


Comwell  agaimt  Truss.  « 

IN  an  action  of  detinue  in  the  district  court  of  Suf^  In  deHnue. 
Jbli^  for  several  slaves,  a  verdict  was  found  for  the  plain-  tiavet,  if  their 
tf,  and  a  gross  sum  assessed  as  their  joint  value,  i^  Msess^l^ 
Judgment  was  entered  accordingly,  to  which  a  writ  of  jJjJJJJ**** 
eupereedeas  was  granted  by  a  judge  of  this  court,  in  con-  JJ^\«?!5  ^ 
ibrmity  with  the  case  of  Higgenbotham  v.  Rucker.  2  Call.  ^^  ^  ^  of 

313.  ceitaiD    their 

retpective  t^. 
luet  shoaki  b^ 

Wickhamy  for  the  plaintiff  in  error. 
CaU^foT  the  defendant. 
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M^f^fBf        j%g  Cmtrt  rcvcraftd  the  jwdgmait,  and  remMded 

1811.  "^    _ 


cause  to  the  superior  csNnt  of  l^maemmul  esnntf ,  fat  m 

^^^^    writ  of  inqoiiy  to  be  emndcd,  to  aicertam  the  sepamte 

^'B^'      prices  of  the  dares  ;  and  dwreupoa  for  judgment  to4>e 

entered  in  favour  of  Tm^Sy  die  original  plaindff,  bat  the 

said  sfan^es^  or  their  reapeetire  prices,  aad  the  ( 


iMoJocttagamsiiisawy. 


April  ^\ 


1.  A  debtor,  THE  appellee  beisiig  a  creator  of  a  cevtrin  yate 
^Sie^m^^ithmto  the  amount  of  160/.  lf«.  6  UUd^  and  ala^ 
^i^/'i tTby  bound  as  his  security  in  two  bonds,  one  to  Andnw  Km^ 
to'^Jlu^'V  n^rfy  for  391  dollars  and  r2  cento,  and  anodier  to  i>«eitf 
creditor ;  and  M^Cormock  for  333  1-3  doUars,  the  sMd  John  ^vmh^ 

a     court     of  ^  ^  <•     i_      1- 

equity,  on  a  for  the  puTDost  of  securing  the  payaoent  of  the  first*^ 

biU   exhibited  .       *^_    "^  ,    .     ,^.-  .    "^l.  „  ,. 

by  the  cettuy  menUoned  sum,  and  indemnifyuig  die  appellee  as  hia 
SSLiX^'alo!  security,  on  the  19Ui  day  of  Juhfy  1 798,  executed  a  tniat 
(5rho,tShn^  deed  to  a  certain  WiUiam  Graham^  as  tmatee,  conveyfaig 
^dSthouh  ^^  ^^^  (besides  many  articles  of  personal  prsferljr)  n 
not  recorded^)  house  and  lot  in  the  town  of  liberty,  which  ^mnn  had 

has  obtained  a  •/ '  >• 

eonteyanee  of  purchased  of  a  certain  John  Lunch  and  paid  for,  but 
by  ineans  of  without  receiving  a  conveyance,  or  any  note  or  memo- 
Se^'SkUcS^S  randum  in  writing  of  die  contract.(l)  The  trust  deed 
H^'titirto  ^^^^  ^tnn  to  Graham  for  Nanny* a  benefit,  was  proven, 
the    trustee,  by  two  of  the  three  subscribing  witnesses  thereto*  in  the 

ftjT   the   pur-    '  «»       -  ' 

pose  of  apply* 

mJL  of  h  ^^^  ^°^*  ^^®  statute  of  frands  was  not  pleaded  in  this  ease,  nor  in  any 
J^^  way  relied  upon.    Iti  the  de«d  XtfmtefV  ateitked  ^e  filidll^r  ^  the  eontra^ 

S.  In  sneh  between  Qumii  ayid  Z^yiicA,  bcMaae  he  elaimed  iMidttr  it  kiaaaelt  Thftfc  tlw& 
Sft^'i^^bi"d^  sutute  does  not  apply  in  equity  where  the  parties  admit  the  oontraot,  and  do 
ing  ^f  reeei-  ^^^  insist  upon  the  statute ;  see  1  Fcnb.  b.  1.  c.  3.  s.  8.  and  the  notes  thereto; 
ired  at  any     Mid3J7.&^.  lt%.\!nX^  IviiSittTuchei'^tjf^kmhkAtgenif^^ 

tmee.    I$ee 

MUnr  V.  OkrAfs,  t  Munf,  38.  and  Hoover  t.  DtmaXbf,  Z  HM  M,  SIS.  to  the  same  efieet 

3.  A  debtor,  holding  an  equitable  title  to  land,  haTinf  eonveyed  H  by  deed  «f  tlrMt, «» te- 
eure  a  ereditor,  and  having  afterwards  eaused  a  convey anee  of  the  legal  tUletohe  made  to 
another  creditor,  who  had  notice  of  the  prior  deed,  need  not  be  a  party  to  a  bm  hi  eqoHy 
exhibited  by  the  cetttt^f  que  trust  to  compel  a  conveyance  of  the  legal  title,  and  performance 
of  tlw  trust. 
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liAmaSt 


Umbeit 
NMf. 


kvt  WW  not  reoonkd. 

On  the  6th  day  of  Mmf,  IfM,  die  oppdhnt,  George 
Lambert^  who  was  also  a  creditor  of  ^tcfnn,  crf>tained  a 
written  order  froai  Iran  to  Lynchj  in  whom  the  legal 
title  was,  difoctbigfaim  toconvey  the  said  house  and  lot  to 
dM  apiKUrat;  which  was  accordingly  done  by  deed, 
bming  date  dw  tZA  day  of  >rfy  1799,  and  duly  proved 
and  adoutted  to  record  on  the  3Sd  of  the  same  month. 
Where«pon  Nanny  the  appellee  filed  his  bill  in  chancery 
in  the  county  court  tA  Bedford  agafaist  Gtorge  Lambert 
wA  mKam^eratum^  (the  trustee,)  to  compel  a  convey- 
anee  froas  die  former,  and  a  due  execution  of  the  trust 
hy  the  ktterw  Hie  biU  stated  that  the  plaintiff  had  been 
€Oiii|wlled  to  pay  the  debts  for  which  he  was  bound  as 
SMimty  for  the  said  Sfyimu 

The  answer  of  LanAtrt  denied  that  he  had  any 
kBowfedge  of  die  [daintiff^  claim  at  the  time  he  receiv- 
ed the  conveyance  from  Lynch;  but  the  contrary  was 
fully  proved  by  depositions,  showing  that,  although  he 
aai^tt  have  known  nothing  of  the  trust  deed  when  he 
a^ade  die  arrangement  with,  and  obtained  the  order  from, 
^uhm^  he  was  fully  apprized  of  it  before  he  received  the 
conveyance  from  Lynch. 

The  county  court  was  of  opinion  **  that  John  ^Inn 
had  die  power  and  did  convey  the  lot,  in  the  town  of 
Liberty^  in  the  proceedings  mentioned,  by  the  trust  deed 
to  Graham  ;  and  that  the  defendant  George  Lambert  pur- 
dMsed  the  sasie,  sufcject  to  the  equity  of  the  said  con- 
veyance*" It  was  therefore  adjudged,  ordered,  and  de- 
creed, that  the  said  Lambert  (having  received  the  legal 
ti^  from  Lynch)  do  convey  the  same  to  the  said  Wil- 
liam Graham,  the  trustee  aforesaid ;  that  he  the  said 
trustee  proceed  to  sell  the  said  lot,  with  its  appurtenan- 
Goa,  under  the  limitattons  in  the  said  trust  deed ;  and 
tkat  the  said  Lambert  pay  to  the  complainant  hi3  costs. 
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Makch.        Upon  an  appetl,  this  decree  was  affirmed  by  the  svb^ 

^ 1      perior  court  of  chancery  for   the  Rkhmond  dtsti^ict;^ 

Umbert    thereupon  the  appellant  again  appealed. 

Wiciham^  for  the  appeUant,  made  three  points. 

Ist.  Proper  parties  to  the  suit  were  wanting*  ^jdnn 
IS  materially  interested*  The  debts  for  which  the  deed 
of  trust  was  given  may  have  been  satisfied^  and  he  may 
have  the  evidences  of  payment  He  ouq^  therefiore^  to 
be  a  party,  to  afford  him  an  opportunity  of  showing  this, 
and  of  thereby  protecting  himself  from  Lambert^ s  chum : 
for  if  Lambert  loses  the  land,  ^inn  is  responsible  to 
him.  Kennedy  and  Bi^Cormacky  the  creditors  mentioned 
in  the  deed  of  trust,  should  have  been  parties  also  ;  be- 
cause the  money  due  to  them  may  not  have  been  paid* 

In  support  of  this  point,  Mr.  Wickham  cited  Harrieon 
▼.  Harrison^  1  Caliy  438.  Heover  v.  Donally^  3  H»  if 
M.  316.  Waggoner  v.  Gray^  2  i?*  6f  Af.  603.  Coepef^s 
Eq.  PL  33—37.  Wyatt^B  Pr.  Reg.  299.  CtM  v.  Scoti^ 
MS. 

2d.  Admitting  that  Lambert  had  notice  of  Ae  claim 
of  Nanny  before  he  obtained  the  legal  title,  he  had  no 
such  notice  before  he  made  his  arrangement  with  ^mnru 
His  case,  therefore,  resembles  that  of  a  subsequent 
mortgagee,  mot  having  notice  of  a  prior-  mortgage,  and 
afterwards  purchasing  a  mortgage  precedent  to  both ;  in 
which  case  the  rule  is  established  that  the  last  mortgagee 
shall  hold  the  land  till  he  be  satisfied  what  is  due  upcm 
both  securities ;  though  he  had  notice  of  the  intervening^ 
before  his  purchase  of  the  prior  mortgage.  5  Bae.  S5. 
(Gwill.  edit.)  A  subsequent  purchaser  (though  without 
deed)  stands  on  the  same  footing  as  a  subsequent  mort- 
gagee.   Md*  57. 

3d.  If  Lambert  cannot  protect  himsdf  as  a  purchaser 
without  notice,  he  is  entitled  as  a  creditor;  the  deed  of 
cld^  f^'u  ^^^^  having  never  been  recorded. (a)  Ihe  clause  in  the 
j9o/«-  *-  P-  1 
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aetof  assemMy  makes  a  deed  not  recorded,  void  against 
^  any  creditor,^  whether  with  notice  or  without. 


IM 

1811. 
l4UDkbert 

V 

Nanny* 


Sttmud  Taylor  and  Munford^  contra,  1st.  There  was  no 
necessity  to  make  ^tnn  a  party;  because,  with  respect 
to  the  subject  in  controversy,  he  stands  indifferent  be- 
tween the  present  parties;  it  being  certain  that  the  pro- 
perty in  dispute  is  ItaUe  to  one  or  the  other;  and  the 
only  question  being  which  of  them  has  the  preference ; 
a  point  in  which  he  is  not  interested,  ^tnrm  is  respon- 
sible, indeed,  if  Lambert  loses  the  land :  but  he  is  equally 
so  if  Nanny  should  lose  it.  And  should  he  prove  that 
Ifanny^s  deed  of  trust  was  satisfied,  he  woidd  not  be 
benefited ;  for  die  only  e£fect  would  be  to  remove  an 
obstacle  to  Lambert m  title*  If  Lambert  wished  the  as- 
sistance of  ^umn  to  defeat  the  plaintiff,  he  might  have 
taken  his  deposition,  or  filed  a  crossrbill,  and  made  him 
a  party  ;  Nanny  was  not  bound  to  do  so,  since  he  wanted 
no  decree  against  ^mn^  but  against  the  property  only. 

Neither  was  there  any  necessity  to  make  Kennedy  and 
itCormack  parties.  If  Nanny  has  not  paid  them  the 
debts  for  which  he  was  surety,  they  have  still  their  re- 
medy agraist  him. 

2d.  Lambert  was  a  purchaser  with  full  notice  of 
Nanny^s  equitable  tide ;  it  being  in  proof  that  he  had 
such  notice  before  he  obuined  the  conveyance.(A)  jSl^SSTTJr 

Sd.  The  act  of  assembly  relating  to  deeds  not  recorded  ^  mIiq. 
does  not  apply ;  for  Nanny  and  Lambert  are  both  credit- 
ors of  ^inn  ;  and  Nanny  has  the  preference  in  equity, 
by  virtue  of  his  prior  deed,  (of  which  Lambert  had  no- 
tice,) though  not  recorded* 

Saturday^  April  20th.  The  president  delivered  the 
opinion  of  the  court  that  the  decree  be  affirmed. 
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SStSr.  Hyer  agaimi  ^\K, 

1.  It  appear-  ON  thc  trial  of  an  action  of  qectment,  in  tbe  district 
demurr^  to  couTt,  holdeo  at  Hordy  comt-bouse^  on  behalf  of  jfacob 
.w/^^rt;  Shob€  against  Jacob  Hy^r,  (on  whom  tbe  declaration 
if'lh^^iSllJ  ^^  served  in  February^  1803,)  Ac  defendant  demurred 
oH^^nated"1n  ^^  the  evidence^  which,  tbereupont  was  atatted  on  both 
a  icMc  to  /.  sides»(a) 

&,    his  heln        _,  .  _  *.«•••«.  •       « 

and  a^pis.  The  testimony  on  the  part  of  the  plaintiff  was,  in  tbe 
his  sons  a!%.  first  place,  an  indentnre  of  lease  from  TAemms  Lord  Fair^ 
and  hif^n^dl/^i  late  proprietor  of  the  Northern  NecL,  diUed  tbe  3d 
TC^*ab?e''to  ^^  ^gusty  1773,  convejring  the  b»d  in  controversy  to 
tiie  Mid  L  &,  y^u:^  Stoohey  the  elder,  ^^  bier  heirs  and  assigns,  for  and 
assigns  for  ev-  diiTing  the  natural  lives  of  Abraham  StooJkgy  and  Jiichmol 
/kdyingTn-  Stookey^  bis  scms,  and  Abraham  Stooiey^  son  of  tbe  said 
he'^aViaJdl.  MichacL,  and  the  longest  liv^r  of  them;  renewable  unto 
to^tttsS^lff  tbe  said  Jacob  Stoohey,  his  heirs  and  assigns  for  ever;'' 
the  defencUnt  y*^^"^8  ^^^  paying  a  Certain  annual  rent ;  subject  to  a 
eiaiming   un-  clausc  of  re'tntry.  in  case  such  rent  should,  at  any  time, 

dep  a  convey- 

ance  from  the  be  two  wbolc  years  in  arrear,  and  no  distress  could  be 
and  othenl  fouud  ou  the  premises ;  with  a  covenant  of  renewal,  on 
STthfJilwA  the  part  of  Lord  Fairfax,  **upon  the  death  of  either 
mln?  fir^Se  *c  said  Abraham  Stookey,  Mchael  Stookty  and  Abra- 
^1^  ^?  ^^^  ^Stotfiry,  jun.  or  upon  the  death  of  any  future  te- 
itdidnotcer- mmt.  he  the  said  Jacob  Stookey^YkiA  heirs  or  assigns, 
from  the  de.  yielding  and  paying  one  yc^ar's  rent  as  a  fine  fpr  such  re- 

nmrrer   whe* 

ther  the  said  newal ;"  and  a  covenant  on  th^  part  of  Jacob  Stookey^ 
ifi^X  &jun.'  for  himself,  his  heirs  and  assigns,  to  give  notice  to  Lord 
ingornot.*'*  Fairfax,  or  his  heirs,  or  his  certain  attorney  or  agent, 
s.  //  seems  ^i*^*^  twelvc  mouths  from  thc  death  either  of  the  pre- 
thJactof?^  sent  or  any  future  tenant,  and  to  request  such  renewal; 

c,  CI.  a  rif^ht 

of  entry  f  into 

hind,  by  aper-  («)  See  Hoyh  v.  Ywng^  1  Waah.  151. 

son      entitled 

as  tpecial  sc- 

cupant,  is  devisable  by  him,  thoagh  he  never  was  in  actual  p<iSCTBion»  and  anoUier  pqr- 

son  held  the  land  with  an  adverse  eUim,  at  the  time  of  the  devise. 
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noreover,  to  pay  the  fine  of  one  jreat's  rent.  This  in^ 
denture  was  signed  by  both  parties,  and  recorded  May 
10,  1774^ 

The  plaintiff  proved  that  Jacob  Stooiey  the  younger 
was  die  eldest  son  of  the  said  Jacob  Stookey  the  elder; 
tbat,  in  Ae  year  1755  or  1756,  he  was  taken  prisoner  by 
the  Indians^  being  then  sixteen  years  of  age,  and  remain- 
ed out  of  the  commonwealdi  until  January^  1802,  when 
he  was  brbught  into  the  county  of  Hardy  by  one  of  his 
nephews ;  (his  identity  being  established  by  several  cir» 
camstances ;  especially  a  scar  on  his  forehead  occasion- 
ed by  an  accident  when  he  was  eight  or  nine  years  old  ;) 
dmt  he  lived,  after  his  return,  only  nine  or  ten  days,  and, 
during  diat  time,  made  a  will,  devising  the  land  in  con* 
troveray  to  the  lessor  of  the  plaintiff;  which  is  duly  re- 
corded, and  is  set  forth  in  kmc  verba;  that  Jacob  Stookey 
the  elder  depsuted  this  life  intestate,  in  the  January 
after  ComwaUis  was  taken;  that  Michael  Stoohey  lived 
on  the  land  eight  or  ten  years  before  the  3eath  of  the 
said  Jacob  the  elder,  and  died  about  ten  or  fifteen  days 
before  him* 

The  defendant  proved  that  Jacob  Stookey  the  elder 
was  in  possession  of  the  land  until  his  death,  which  took 
place  in  the  year  1783;  that  (ever  since)  the  defend- 
ant, and  those  under  whom  he  claimed,  had  been  in  ac- 
tual possession,  under  title  derived  from  the  grandchil- 
dren of  the  said  Jacob  Stookey  the  elder,  to  wit,  David 
Stookey i  Abraham  Stookey  and  Eve  Stookey;  that  "  Ja^ 
cob  Stookey  the  younger,  under  whose  will  the  lessor  of 
the  plaintiff  claimed  as  devisee,  was  never  in  actual  pos- 
session of  the  said  land ;  neither  was  the  lessor  of  the 
plaintiff  ever  in  actual  possession  thereof." 

Upon  this  demurrer,  the  district  court  gave  judgment 
for  the  plaintiff;  whereupon  the  defendant  appealed. 
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€alh  for  the  appellant.     1.  The  plaintiff  did  not  make 
out  such  a  right  as  entitled  him  to  recover.    The  lease 
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March,    f^om  Lord  Fairfm  conveyed  no  more  tlum  an  estate  for 

^^      the  lives  of  o^rtampnaoos ;  and  it  dests  not  appear  iron 

^^^       die  demurrer,  that  any  of  those  lives  continued  in  be- 

^Mibe.     11^  ;(i)  Of  tbfijt  any  renewal  of  the  lease  had  taken  place. 

And  if  the  Uve^i  w^i;e  in  being*  the  grandchildren,  under 

whom  the  defenda)>t  claimsi.  ^ere  th^  first  occupaatsy 

aftf  r  the  de^h  of  ^  ^iwu. 

2«  yaeob  Staahy  die'yo^ngii^bdiigoutof  posaessaoxb 

(9)„^  ^;:    could  m>t  xleviaie  ^^  la)»d.(^ 

4S8. 

i$u^crd^  for  the  app^U^e.  The  talle  of  Jocob  Siooietf 
the  elder,  and  his  heirs,  uiidec  the  lease,  ought  to  be 
conaid^ved  as  siiU  in  force;  nothing  to  the  contrary  ap« 
pealing ;  and  both  parties  daiming  ultimately  under 
hifn«  At  his  death,  his  title  devolved  on  his  eldest  son 
and  heir,  who,  akme,  had  the  right  of  entry,  as  special 
occupant;  (S  TticL  Ml.  359.)  which  right  was  not  taken 
away  diiiring  the  absence  of  such  heir  from  the  common- 
s^  ^'^  wealth.(*)  But  if  the  heir  had  not  been  absent,  the 
u.  436.   Co.    lenirth  of  time  was  not  sufficient  to  bar  his  right :  for, 

Zdit.  260,  S6l.  -o  » 

ntt.  A.  439,  take  out  of  the  computation  the  period  between  the  5th 
JBa'c.  {GwiB,  of  iWby,  1783,  and  the  20th  of  October^  in  die  same  year, 
fc)  «ci!*^'^  (in  conformity  with  the  act  of  limitation8,)(c)  and  twenty 
p!mJ^'  '•  years  had  not  elapsed  between  the  death  of  ^acob  Stooiey 
the  elder  and  the  service  of  the  declaration  in  ejectment. 
The  case  of  Hall  v.  Mall  does  not  establish  the  doc- 
trine contended  for  by  Mr.  Call.  The  marginal  note, 
indeed,  is,  ^^  if  the  title  of  the  heir  be  abated  by  a  stran- 
ger, be  cannot  devise  it  before  entry  :*'  but  thjs  is  evi- 
dently a  mistake  ;  for  the  point  decided  in  the  case  is  not 
that  a  devise,  but  that  a  deed  of  bargain  and  sale;  by  one 
out  of  possession,  is  void.    The  rule,  that  a  person  con- 

(1)  Note.  Abraham  Stookeyf'tou  otMichaeU  (oae  of  those  grandokildreB») 
vas  one  of  the  penont  mentioiied  In  the  Indentare,  during  whose  Ihres  the 
estate  of  Jacob  Stookey  the  elder,  and  his  heirs^  eontioued ;  and  whether  he 
was  dead,  or  not,  was-npt  exprtu^f  stated  ui  the  denuinrer.  The  impUcaiion 
was  rather  that  he  was  Uviryt,  it  being  mentioned  that  the  defendant  claimed, 
under  hhn  and  others ;  and  nothbg  being  said  of  his  cfesM. 
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keying  hy  hstt^itk  atid  Walfe  «mmm  be  in  postcation^  to    ^^{|"* 
]Mke  the  eoiiTey'ilfite  e#tttiiidf  h  ftmttdcd  on  the^loe-      ~— 
tritac  of  ttar^,  M  which  ttHrt  sj^iM  6f  eonirfcyiittce  origi-       "i^f' 
nated.     In  Hke  MifMer  lU  a  febthient,  by  a  perton  out      ^^^ 
of  poftsestiott,  wn^  Void,  betau^e  there  ccmiM  te  ho  llyery 
of  seism ;  die  deed  of  bst*gtiii  imd  sde,  which,  illnder  the 
statute  of  uses^  is  a  siibfttittite  for  A  ftoffikneht,  caoBOt 
take  effect,  unless  the  bargatnot'  be  in  poii^essioti ;  with- 
out which  the  statute  does  tiot  eitecute  the  use.(tf)     Bat  Ca)  See  s 
th6  same  reason  doe^  ndt  apt^ly  to  devises.  333.  s.n.  and 

Iti  England,  the  stat.  32  ffefi.  VIII.  c.  1.  tises  the  u ^  S(*l',t 
words  ••  being  seised,**  &c.(*)  Vet,  evett  there,  it  has  been  (b)  s  /Wife, 
t'epeatedly  decided  that  '^  contingencies  and  mere  pos- 
sibilities'* may  be  deVised.(c)     But  the  latiguage  of  our  (e)  9  Tuck. 
statute  is  much  stronger  i(d)  being,  that  ^^  all  the  estate,  saund  m.k. 
right,  title  and  interest,  in  possession,  reversion  or  re-  wn!^Jr.  si 
mainder,  which  the  testator  hath,  8cc.  of,  in  or  to  lands,  i^\\^^^ 
8tc.  may  be  devised.**     If  the  legislature  had  intended  ^/^*^^^ 
6hly  to  declare  that  estates  iti  possession,  reversion  or  iwi^t,  1  *H, 
remainder,  niight  be  devised,  they  would  not  have  add-  and  Jmet  ▼. 

Roe    3  T  Ji 

td  the  words  rights  title  and  tnttrMj  which,  unless  they  gg.  93. 95/    * 
hieant  something  els^  thUli  estilte,  were  merely  itil^er- ^2fcf^  j^ 
fluous.  But  they  have  used  thfc  strongest  words  they  eould  P*  ^^' 
to  express'  their  Ifiteution,  to  retider  any  Hgfat  or  inte- 
test  in  Iflnd  (Whether  coupled  with  pbssessbn,  or  not) 
devisable.    Thitt  such  is  the  true  constructiott  of  the  act 
is  said,  id  the  al-gumedt  df  Daviei  V.  MUler^  1  ffntf,  IBO. 
to  have  been  heretofore  decided  by  this  court,  and  seems 
admitted  by  president  Pendl£Ton,  in  delivering  theopi- 
nioif  in  that  case;     Hid.  1 31. 

WilRams^  in  reply*  1.  The  plaintiff  in  ejectment  must 
make  out  a  complete  tide  against  all  the  world ;  which 
is  not  done  here  :  for  the  court  cannot  draw  conclusions 
from  a  demurrer  to  evidence,  farther  than  the  facts  sta- 
ted will  warrant.(r)  feJL?'^  ^' 

2.  I  admit  diat  Hall  v.  Hall  was  a  case  where  an  heir  j^^*^^ 


♦  Digitized  by 


Google 


ao4 


March, 

1811. 

Hjer 
Shobe. 


(a)  8  Eattt 
564—568. 
Goodrig'ht  v. 
Forretter, 


S^fTime  Cawi  ofAppeabf. 

at  laWf  out  of  posseaaioot  had  convejred  by  bargun  and 
sale.  But  the  reason  of  the  rule  applies  equally  to  a  de- 
vise. It  is  to  prevent  the  increase  of  litigation  arising 
from  conveyances  of  defective  or  disputable  titles. 

The  difference  in  phraseology  between  our  statute  and 
that  of  Henry  VIIL  is  but  smalL  The  former  sa)rs  no- 
thing of  persons  out  of  possession  i  except  in  case  of  rr- 
mainder  or  reversioru  A  right  of  entry  is  not  mentioa- 
ed*  In  using  the  words  ^^  in  possession,  remainder  or 
reversion,"  the  legislature  had  in  view  the  policy  of  the 
rule  relating  to  bargains  and  sales,  and  intended  to  apply 
it  to  devises.  The  true  line  of  distinction  is,  between  a 
devise  of  a  contingency,  and  of  a  bare  righ^  of  entry« 
The  former  is  devisable,  the  latter  not.(a)  No  impli- 
cation is  to  be  drawn  from  the  case  of  Davies  v.  MUier  £ 
for  the  point  was  not  decided  in  that  case. 


CaU.    The  case  of  Hall  v.  Hall  settles  the  great  pria- 
ciple  that  a  person  out  of  possession  cannot  convey  a  title 
to  lands.    The  case  from  East  (though  a  recent  deci- 
sion) is  founded  on  Co.  Liti*^  Shep.  Touch,  and  other 
old  authorities.    The  plain  grammatical  eonstruction  of 
our  act  of  assembly  is,  that  the  words  ^^  in  possession, 
remaixider  or  reversion^"  are  connected  with. the  antece- 
dent words  **  right,  title  or  intere^"  as  well  as  with  ^*  fssf- 
Ute ;"  so  that  the  ^^  estate,  right,  tide  or  interest,''  must 
be  ^^  in  possession,  remainder  or  reversion,"  to  be  devi- 
sable. 

Mondavi  June  24th.    The  president  pronounced  the^ 
opinion  of  the  court  that  the  judgment  be  affirvn^d. 
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'  Mangum  agninst  Flowers.  Tueiday 

Jipnl  l6f A. 

THIS  was  an  action  of  trespass  quare  claunm  fregit^  qum^^^SSt^ 
in  the  county  court  of  Sussex^  against  Samuel  Mangum  ^  "S^ii, 
and  Wilkam  Mangum.  The  declaration  charged  the  ^  charging 
trespass  generally,  **  At  the  parish  of  ,  in  the  generally,  ia 

county  aforesaid.'*     According  to  the  transcript  of  the  eoon^;  if  the 
record,  "The  defendants  appeared  by  their  attorney,  ^®^SS„'^^g^i^. 
and  pleaded  not  guilty,  and  filed  their  plea  in  tha  words  [f^^*^*  ^"^ 
following,  Mangum^  defendant,  ads.  Flowers^  plaintiff.  *^J^\  ^'JJ;^ 
And  the  said  defendant  Samuel  Mangtimy  by  Archibald ^.Z^„ *>" 
Tnxveatty  nis  attorney,  comes  and  defends  the  force  and  piaiitiir  muit 
injury,  when,  &c.  and,  as  to  the  coming  by  force  and  jastfioation,  ^ 
arms,  saith  that  he  is  in  no  manner  or  sort  guilty  there-  iMut^apS^^ 
of.     And  of  this  he  putteth  himself  upon  the  country,  SjJmy.O)  "^ 
and  the  plaintiff  doth  the  like.     And,  as  to  the  residue 
of  the  said  trespass  in  the  declaration  charged,  the  said 
defendant  saith,  that  the  said  close,  and  also  the  place  in 
which  the  said  trespass  is  supposed  to  have  been  com- 
mitted, were  the  proper  soil  and  freehold  of  him  the  said 
defendant,  by  reason  whereof  he  the  said   defendant,  at 
die  time  when  the  said  trespass  is  charged  to  have  been 
committed,  broke  the  said  close,  as  his  owii  close,  soil 
and  freehold,  &c«  as  it  was  lawful  for  him  to  do,  and  this 
he  is  ready  to  verify,''  &c.     To  this  plea  no  replication 
appears  to  have  been  filed. 

After  a  verdict  for  the  plaintiff  "  upon  the  issue  join- 
ad^"  a  new  trial  was  granted,  and  leave  to  amend  the 

(l)  Note.  On  this  saljeet  see  2  Saunden^  200.  b.  e.,  ]  CJdtty,  499.9  and 
2  Chitty^  55S,  553. ;  from  which  authorities  it  appears  that  the  general 
plea  of  Ubentm  tenementum  is  good,  wherever  the  trespass  is  assigneil  ge- 
nerallj  m  the  deebration ;  and  this,  for  the  purpose  of  compelling  a  new 
and  more  special  assignment  by  the  plaintiiT  of  the  trespass ;  though  the 
plea  might  not  be  good  where  the  declaration  ascertains  the  place  of  the 
trespass  ;  as  to  which,  however,  gruere  ? 

f^  abo,  b  2  CHtty^  648»  the  forms  of  some  replications  to  this  plea. 
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declaration.  An  amended  declaration  was  filed,  not 
varying  the  asBignment  of  tiie  trespass,  but  charging  it 
with  a  continuandOjtokd  no  change  in  the  pleas  took  place* 
Anotiier  verdict  was  found  for  the  plaintiff,  after  mo* 
tions,  on  die  part  of  the  defendant,  to  tiie  court  to  in* 
struct  the  jurjr  on  several  poinn  arising  upon  the  evi- 
dence; and  a  bill  of  exceptions  was  signed  and  sealed. 
Judgment  was  entered  according  to  the  verdict,  and 
afirmed  by  the  district  court,  from  which  the  defendant 
appealed  to  this  court* 

The  cause  was  argued,  at  considerable  length,  by 
George  Keith  Tayhr^  for  the  appellant,  and  Hoy^  for  the 
appellee,  upon  several  points  ;  but  the  court's  opinion 
was  given  as  to  one  only,  to  wit,  that  issue  ought  to 
have  been  joined  upon  the  second  plea. 


Hay  was  inclined  to  think  there  were  not,  in  fact,  two 
pleas,  but  one   only.    The   defendants  filed  their  plea 
joiady  of  not  guilty  as  to  part,  and  justification  as  to  the 
residue.     This  is  one  plea  only,  according  to  all  the  pre- 
f  19  ^  %^we  ^^^^^^ » W  because  every  plea  must  go  to  the  whole 
(Gwftf.  e<fit)  declaration.     If  so,  it  follows  that  this  is  a  mere  ^  mis- 
joining"  of  issue,  which  is  cured  by  the  act  of  jeofiiils. 
But,  if  there  were  two  pleas,  and  an  omission  to  take 
issue  on  the  second,  that  omission  was  not  fatal  in  this 
case,  because,  under  the  plea  of  not  guilty,  the  defend- 
ant's title  to  the  land  might  have  been  given  in  evi* 
(»)  j}»dd  V.  dence.(^)    Both  pleas  were,  therefore,  substantially  the 

Xvffin,  f  T»  -    ,  ,    ,  ,      , 

Jt  354.  wfr.  same  i  and  the  second  plea  was  bad,  amountmg  to  no  more 
nml, ST.  R,  tiian  the  general  issue  ;(c)  the  court,  on  motion,  would 
?07! '  qaotedT'  ^^^^  ««^  "  9A\At^  and  ordered  the  general  issue  to  be 

wd  6^^*'^°^^^^^'^^  ^^^  ^^^  ^^^^  *^''*  ^**  °®  necessity;  the  gt- 
court   in  the  n^ral  issue  being  already  entered.    The  defendant  erred 

MS.   caae    of  .     .  .  t_ 

Ballard  t.  hi  filing  such  a  plea.  Is  our  judgment,  then,  to  be  arrest^ 
\c)  6  Bae.  ed  on  the  ground  that  he  committed  an  error,  which  we 
r^i  CAiity,  failed  to  notice?    In  Hammett  v.  BuUUfs  JSxecuiors^ 

49i    B$batt,  . 

127.  * 
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t  Cali^  567.  it  was  detemtned  that  a  defendant  shall  not    ^^^^^ 
be  received  to  object  to  such  errors  in  pleadings  as  are      — . 
for  his  benefit :  a  judgment,  therefore,  ought  not  to  be    ^"^^s""^ 
Reversed  be<»ttse  Ae  plaintiff  failed  to  take  issue  upon     l"^**^"^ 
an  immaterial  idna.(l) 

Besides,  the  second  plea  may  be  considered  as  waived 
by  the  deieadant.  When  the  plaintiff  bad  leave  to 
amend  his  declaration^  the  defendant  bad  a  right  to  plead 
^  novo;(ay  but  he  did  not.  The  trial,  then,  must  be  re-  (d)  Cosbu  ▼. 
garded  as  brought  on  by  consent  of  parties ;  and  since  it  ^f'  ^  ^"^ 
was  a  trial  ^^  of  the  issue,"  it  must  have  been  of  the  issue 
joined  upon  the  first  plea ;  no  other  issue  being  in  the 
cause.  The  second  plea  was  waived,  of  course,  by  plain 
im^plication. 

In  Bnram  v.  BelscheSj  1  Wash.  9«,  after  a  reference  to 
arbitrators,  a  trial  was  had  ii|  court,  without  discharging 
the  order  of  reference ;  yet  the  verdict  and  judgment 
were  not  set  aside  ;  it  being  inferred  that  the  trial  was 
by  consent.  In  Barnett  is?  Woolfolk  v.  Watson  (^  Ur- 
quhart^  %  Wash.  379.  Barnett^ s  appearance,  and  desiring 
to  be  made  a  defendant  with  WoQlfolk^  was  considered  as 
implying  a  consent  to  be  united  with  him  in  his  plea ; 
especially,  since,  he  proceeded  to  the  trial,  and  defended 
the  suit*  So,  in  Murdoch  and  others  y.  HerndorCs  Ext- 
cuiarsj  4  ff»  &*  JfL  200.  where  the  suit  would  have 
abcued  by  the  deaths  of  the  plaintiffs,  and  the  defendants 
might  have  pleaded  de  navo^  but  omitted  to  do  so,  and 
went  to  trtid,  they  were  precUided  from  making  the  ob* 
jectioft  9&ex  verdict :  in  that  case,  it  is  true,  there  was  an 
e^ess  adnussion  that  Murdock  and  others  were  the  sur- 
viving partners ;  but  this,  together  with  the  defendants' 
going  to  trial,  was  considered  as  implying  a  consent  that 
the  suit  might  be  prosecuted  in  their  names* 

(I)  Hote.  Tbat  the  plea  in  this  eate  was  goo<1,  thoagb  amonnting  to  th* 
jreneral  iflsoc,  see  ante^  205.  note  (1). 
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Maji«h,        George  K.  Taylor^  contra^    There  certainly  were  two 

pleas  in  this  case ;   1st.  The  general  issue  as  to  both  the 

MaDguin  defendants;  and,  2d*  A  special  plea  on  behalf  of  iStimu^/ 
Flowers.  Jjiangum  only.  The  clerk,  indeed,  has,  inaccurately  and 
inconsistently,  after  stating  that  ^^  The  defendants  pleaded 
not  guilty/*  proceeded  to  state  that  they  filed  their  plea, 
which,  upon  inspection,  appears  to  be  a  separate  plea  of 
one  of  them ;  and  should  be  so  considered,  upon  the  au- 
thority of  Chinn  v.  Beaky  1  Jfuryi  63.  notwithstanding 
the  /nistake  of  the  clerk. 

This  is  not  a  misjoining  of  issue,  but  a  total  failure  to 
join  issue  upon  the  second  plea.  If  there  be  any  issue  as 
to  that  plea,  it  is  upon  the  formal  part  only ;  while,  as 
to  the  real  gist  of  the  defence,  no  issue  is  joined.  Even  - 
if  the  similiter  had  been  put  at  the  end,  instead  of  in  the 
middle,  it  would  not  have  been  sufficient ;  for  it  is  a  rule 
that,  when  the  defendant,  in  his  own  right,  claims  any 
interest  in  the  land  in  dispute,  a  general  replication  is 

is^  No   waiver  of  the  second   plea  can  be    inferred    in 

this  case.  The  failure  to  plead  de  novo  rather  showed  a 
willingness  to  abide  by  the  pleadings  already  filed ;  and 
this,  because,  the  amendment  to  the  declaration  not 
having  varied  the  case  in  substance,  a  change  of  the 
pleas  was  in  fact  unnecessary.  In  the  cases  cited  from 
1  Wash.  379.  and  2  B.  i^  M.  200.  there  were  express 
agreements,  or  admissions,  from  which  assent  was  pro- 
perly inferred ;  but  there  is  no  such  agreement  or  ad- 
mission here.  To  prevent  surprise,  it  was  the  duty  of 
the  court  to  direct  the  cause  to  be  sent  to  the  rules.  This, 
indeed,  might  have  been  dispensed  with  by  express  con- 
sent of  parties,  or  by  terms  imposed  upon  the  defend- 
ant in  granting  him  the  new  trial ;  but  nothing  of  this 
appears  in  the  case. 

Thursday,  April  25th.   The  president  delivered   the 
opinion  of  the  court  that  both  judgments  be  reversed. 
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on  the  ground  "  That  the  county  court  judgment  was  ^^j'J"* 

erroneous  ;  there  being  no  issue  joined  upon  the  plea  of  

justification  in  the  proceedings  mentioned.''     Cause  re-  °^'!'^* 

manded  for  proceedings  to  be  had  upon  that  plea.  E^^tw* 


'  Hughes  against  Hughes's  Executor.  Jij^n/ui 

AT  a  court  held  for  Amelia  county,  the   23d  day  of  J-.  The  doe. 

^'  •'  Irine    of   im- 

February.  1809,  a  paper,  purporting  to  be  the  last  will  pHed  revoca- 
and  testament  of  Anne  Hughesy  deceased,  bearing  date  discussed. 
the  18th  day  of  November ^  1804,  with  a  codicil  thereto  2.  It  9eem» 
annexed,  bearing  date  the  19th  of  December  in  the  same  trust' eonvey- 
year,  was  exhibited  for  probate,  and  contested  by  jfohn  property  of^ 
Hughes.  Sundry  witnesses  being  examined,  and  argu-  eertfT^^^licr^ 
ments  of  counsel  heard,  the  court  admitted  the  paper  to  f^"?"  »"*!  \^^^ 

'^   ^  lieirs    '*    for 

record  as  the  will  of  the  decedent ;  and  Joshua  Chaffin^  ever,"  with 
one  of  the  executors,  qualified  as  such,  (without  giving**  Ne?erthe- 
bond  or  security,  it  being  so  directed  by  the  testatrix,)  spciai^^uSst 
Parham  Booker  and  Waller  Ford,  two  of  the  executors,  p'^'^h?  V^l 
having  relinquished  their  right.  Upon  an  appeal  to  the  J^ff  ^lu^i^**™^ 
superior  court  of  law,  this  judgment  was  affirmed:  and  l«fe;'*  conciu^ 
John  Hughes  again  appealed  to  this  court*  cianng;  iu 

On  the  part  of  the  appellant,  the  following  documents  and  meaning 
were  ofiered  in  evidence,  viz.  1st.  A  copy  of  a  deed  of  jJIg^ieaJhf  gVe^. 
trust  from  the  testatrix  to  Joshua  Chaffin  and  Waller  "^^^^'^^J^^ 
^(jrrf,  dated  the  20th  of  October ,  1807;    2d.  A  record  ^^^t*:*^^^  *^.^ 

'  .  .         ^         .  parties  should 

of  certain  proceedings  in  Amelia  county  court,  for  the  become   null 

/  .  t       t  i_  ^  t      A  TT        f  *"^  voivl;"   is 

purpose  of  trying  whether  the  said  Anne  Hughes  was  a  a  conveyance 

,.  •  rtJA  ^     c  ^    •  to    the    trus- 

lunatic,  or  person  insane ;  3d.  A  report  ot  certain  com-  tees  and  ihdr 
missioners,  dated  December  tht  8th,  1807,  declaring  her,  esll^e  for  u.S 

life     of   the 
grantor  only,  and  not  a  revocation  of  a  previous  wilL 

X  A  eommission  of  lunacy  against  a  testator  is  not  a  revocation  of  a  will  which  he  made 
when  of  sound  mind. 

4.  Qit^trcp  whether  parol  testimony,  of  declarations  by  a  testator  of  his  intention  in  making 
a  deed»  ought  to  be  regarded  by  a  court  of  probate  as  evideucc  to  rebut  an  impiicd  re- 
vocation of  a  will  by  such  deed  ? 

VOL.  II.  27 
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March,     at  that  time,  a  lunatic  ;  and,  4th.  An  order  of  the  said 

1811.  , 

— county  court,  confirming  theif  report,  and  appointing  a 

Hughes      committee  to  take  charge  of  her  person  and   estate^ 
filef^p!    ^^^^^  December  court,  1807. 

The  testatrix,  by  the  paper  purporting  to  be  a  will^ 
emancipated  all  her  slaves,  (by  name,)  and  devised  to 
Fanny ^  Henderson  and  Tinslet/y  (three  of  them,)  twenty- 
eight  acres  of  land  ;  giving  the  residue  of  her  land  to 
Edward  Hughes^  son  o{  Blackburn  Hughes^  together  with 
a  desk,  and  her  interest  and  claim  to  a  still  in  his  fa- 
therms  possession.  She  farther  gave  to  Anne  Hughes^ 
daughter  of  Blackburn  Hughes^  a  feather  bed  and  furni- 
ture, and  a  riding-saddle  ;  to  Polly  and  Henderson  (two 
of  the  negroes)  a  bed  and  furniture ;  to  the  negroes,  for 
their  support,  all  the  provisions  on  hand  at  the  time  of 
her  death,  and  the  growing  crop.  All  the  remainder  of 
her  estate  she  directed  to  be  sold,  and,  after  paying  her 
debts,  to  be  equally  divided  between  George  B*  Hughes 
and  jfohn  Hughes^  sons  of  Blackburn  Hughes.  She  de* 
sired  no  appraisement  or  inventory  to  be  taken  of  her 
estate,  and  appointed  B/aciburn  Hughes^  Waller  Fordsaxd 
Parham  Booket^tx^cMVorz. 

By  the  codicil,  she  emancipated  three  negro  children, 
whose  names  had  been  omitted  in  the  will ;  bequeathed 
to  Henry  and  Polly  (two  of  the  negroes)  each  a  cow ; 
.  and  appointed  Waller  Ford^  Joshua  Chaffin^  Blackburn 
Hughes  and  Parham  Booker ^  executors ;  desiring  that 
they  should  not  be  compelled  to  give  security  for  their 
executorship. 

By  the  deed  of  trust  she  "  granted,  bargained,  sold  and 
confirmed  to  Joshua  Chajin  and  Waller  Fordy  and  to 
their  heirs  for  ever,  all  her  estate,  both  real  and  personal, 
to  wit,  a  tract  of  land  containing  186  acres,  twenty-six 
slaves,  (by  name,)  her  stock  of  every  kind,  household  and 
kitchen  furniture  and  plantation  utensils,  and  abo  all 
debts  that  were  then  due  to  her  by  bond  or  otherwise,  or 
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that  might  thereafter  become  due,  and  the  teversion  and 
reversions,  remainder  and  remainders  thereof,  and  all 
the  estate,  right,  title,  interest,  property,  claim  and  de- 
mand whatsoever,  of  her  the  said  Nancy  Hughes^  of,  ii^ 
and  to  the  premises  ;'^  covenanting  for  herself  and  her 
heirs,  to  warrant  and  ^^  for  ever"  defend  the  same  to  the 
said  Chaffin  and  Ford^  and  their  heirs  ;  ^^  Nevertheless 
upon  this  special  trust,  that  they,  or  the  survivor  of  them, 
shall  take  into  their  possession  every  part  of  the  estate 
herein  mentioned,  and  have  the  sole  management  there- 
of, and  the  profits  arising  therefrom  to  be  paid  unto  the 
said  Nancy  Hughes^  annually,  for  her  benefit  and  support, 
during  her  natural  life ;  and  it  is  the  true  intent  and 
meaning  of  these  presents  that,  at  the  death  of  the  said 
Nancy  Hughes^  every  thing  herein  contained  between  the 
parties  is  to  become  null  and  void*''  This  deed  was 
duly  recorded  the  22d  of  October j  1807. 

On  the  part  of  the  appellee.  Waller  Ford^  and  Dtidley 
Seay^  the  subscribing  witnesses  to  the  paper  purporting 
to  be  a  will,  clearly  proved  the  competency  of  the  testa* 
trix  to  make  a  will  on  the  day  of  its  date.  It  also  ap- 
peared in  evidence  that,  in  the  year  before  her  death, 
but  on  what  day  was  not  stated,  she  made  another  will ; 
but  Waller  Fordj  one  of  the  subscribing  witnesses  to  that 
instrument,  (by  whom  also  it  was  written,)  did  not  think 
her  competent  then.  He  said  the  slaves  were  emanci- 
pated in  both.  TI\e  second  will  was  not  produced ;  but 
Ford  deposed  that  it  differed  from  the  first  only  in  this» 
that,  in  the  second,  she  left  some  provision  to  compensate 
Mr.  Chaffin  and  himself  for  their  trouble.  "  As  a  law- 
suit concerning  the '  will  was  expected,  the  estate  was 
directed  to  be  kept  together  until  the  decision  of  the  law- 
suit, and  they  were  to  have  the  profits  until  it  should  be 
decided.  The  land,  also,  (to  the  best  of  the  recollection 
of  the  witness,)  was  directed,  in  the  second  will,  to  be 
sold,  and  he  believed  the  negroes  were  to  be  hired  out 
until  the  suit  should  be  decided ;  that  the  hire  of  the 
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negroes^and  use  of  the  money  for  which  the  land  should 
be  sold,  was,  in  like  manner,  to  go  to  compensate  them 
for  their  trouble  i  and  (a  law  having  passed  for  remo-« 
ving  out  of  the  state  negroes  that  should  be  emancipated) 
the  second  will  directed  the  expense  of  removing  them 
|o  be  paid  out  of  that  money.  But  as  to  this,  the  wit* 
pess  was  not  very  particular;  neither  was  he  so  in 
writing  the  will*  He  stated  that  at  that  time,  the  testa- 
trix £ould  hardly  speak  at  all,  and  appeared  quite  like  a 
child ;  seeming,  at  some  lucid  intervals,  to  have  some 
sense,  but  not  enough  to  make  a  will  j  that  Mr.  Chaffin 
told  him  in  what  manner  she  wanted  to  have  it  written  ; 
and,  when  it  was  finished,  he  gave  it  to  a  negro,  and  told 
him  to  give  it  to  Mr.  Chaffin.  He  thought  it  of  no  ac- 
coumt ;  otherwise  would  have  been  more  particular.'* 

f>udley  Seay^  the  other  subscribing  witness  to  the  se- 
cond will,  but  who  was  not  present  when  it  was  written^ 
and  knew  nothing  of  its  contents,  deposed  that  he 
thought  her  competent,  at  that  time,  to  make  a  will ; 
having  had  many  dealings  with  her  about  the  time ;  and 
that  Mr.  Ford  and  she  both  declared  in  his  presence  that 
it  had  been  read  to  her,  and  she  was  satisfied  with  it 

Mr.  Ford  moreover  deposed  that  he  was  present  when 
the  testatrix  signed  the  deed  of  trust ;  that  she  asked 
him  whether  her  executing  that  deed  would  interfere 
with  her  will,  and  he  told  her  that,  in  his  opinion,  it 
would  not.  She  seemed  very  anxious  lest  her  negroes 
might  not  be  free,  and  said  she  would  not  execute  any 
writing  that  would  interfere  with  her  will. 

Dudley  Seay  was  also  a  witness  to  the  deed,  and  de- 
posed that  she  assigned,  as  a  reason'  for  making  it,-  that 
her  brother  and  relations  were  going  to  have  trustees  ap- 
pointed, and  she  thought,  if  there  were  to  be  any,  she 
ought  herself  to  have  the  choice  of  them.(l) 

(I)  Note.  The  parol  tcslimony,  concerning  the  dcclarationi  by  Mrs. 
Uttghet^  of  her  intention  not  to  revoke  the  will  by  execating  the  deed,  was 
pbjeet^d  to  by  the  counsel  fo|T  Uie  appctHant ;  but  the  court  consei^ted  \fi 
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Doctor  Bathurst  Randolph^  one  of  the  commissioners    **^*^* 
appointed  by  the  county  court  of  Amelia^  was  also  ex-       — — 
amined^  and  stated  his  opinion  diat  Mrs.  Hughes  was  y. 

in  a  state  of  mental  derangement,  not  only  at  the  time  of  ^l^tor. 
her  being  examined  by  the  commissioners,  but  a  long 
time  before*  His  impression  (though  he  could  not  be 
positive)  was,  that  she  must  have  been  diseased  both  in 
mind  and  body  six  months  or  more*  Dudley  Seay  also 
saw  her  then,  and  (Ud  not  think  her  as  sound  as  formerly, 
but  supposed  it  proceeded  from  her  being  disturbed  by 
the  number  of  people  about  her  :  she  had  been  bed-rid- 
deo,  and  was  in  that  situation  when  the  commissioners 
came  to  examine  her* 


Leiffh^  for  the  appellant,  submitted,  without  comment, 
the  evidence  as  to  the  sanity  of  the  testatrix  at  the  time 
the  will  was  executed ;  and  insisted. 

That  (allowing  the  will  to  have  been  good  in  its  ori- 
gin) it  underwent,  dxiring  the  testatrix^s  life,  a  twofold 
revocation;  1*  By  her  deed  of  trust  subsequently  execu- 
ted, and  comprising  the  whole  subject  of  the  will ;  2. 
By  the  commission  of  lunacy  afterwards  issued,  and 
never  revoked,  by  the  court  of  Amelia. 

1*  By  the  trust  deed,  Anne  Hughes  conveyed  to  the 
trustees  the^  whole  legal  estate  meant  to  be  disposed  of 
by  the  will,  in  respect  both  to  subject  matter  and  quan- 
tity of  interest ;  subject  to  the  trust  expressly  declared 
by  the  deed— which  was  a  trust  for  her  support  during 
life ;  and  (where  such  declaration  of  trust  stopt  short)  to 
the  use  implied  by  law — a  resulting  use  to  her  heirs  at 
her  death*(a)  This  would  be,  without  doubt,  the  legal  (a)BiB.  Shep, 
effect  of  the  deed,  but  for  the  clause  avoiding  it  at  the  ^^X^^iix. 

bear  it,  reserving  the  qaeiUon,  whether  it  ought  to  be  regarded,  or  not; 
QpOQ  which  they  afterwards  pronounced  no  opinioo;  probably  eonceiTing  it 
uoneeessarj  to  consider  the  point  in  this  ease,  because  the  deed,  la  itseU^  was 
oot  soffieient  to  operate  a  rcToeation  of  the  will. 
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M^cH,    death  of  Ann  Hughes*    Now,  as  every  part  of  a  deed 
-^—      should  (if  pd^sible)  be  made  to  take  effect,  and  every 
Hughes     yg^QYd  to  operate  in  some  shape  or  other  ;(a)  and  as  the 
fiSwculor.    words  of  inheritance,  (they  are  peculiarly  strong,)  limit- 
(a)  2  BL       ing  the  legal  estate  in  this  deed,  cannot  fully  enure,  if  at 
*^     *       all,  on  any  other  construction ;  it  is,  therefore,  a  just  con- 
struction to  refer  this  clause  of  avoidance,  not  to  the  le* 
.gal  estate  vested  in  the  trustees,  but  to  the  trust  estate 
vested  in  the  grantor,  so  as  to  determine  the  latter  only, 
and  not  the  former,  with  her  death.    The  like  words  of 
inheritance,  in  a  trust  deed,  have  been  adjudged  to  pass 
(4)  Bagshaw  thfi  whole  legal  estate  to  the  trustees.(^)     And  it  was 
\^lTb77.  formerly  held  that  even  in  a  will,  where  the  construction 
is  more  liberal,  if  a  particular  esute  be  expressly  devi- 
ce) Pepham   sed,  a  contrary  intent  is  not  to  be  implied.(c)     Still  less 
^Salt^^^  '  should  such  looseness  of  construction  be  admitted  of  a 
%        deed.     Therefore,  though  by  this  clause  of  avoidance, 
Anne  Hughes^s  trust  estate  ceased  with  her  life,  yet  the 
legal  estate  of  the  trustees  continued,  the  use  thereof 
(which  the  statute  of  uses  executed  into  possession)  re- 
sulting to  her  heirs.     But  if  this  view  be  erroneous,  and 
the  clause  of  avoidance  be  applicable  to  the  legal  estate 
vested  in  the  trustees,  then  they  took  by  the  deed  a 
base  fee  determinable  by  the  grantor^s  death.     But  still 
they  took  a  fee.     And  there  is  no  difference,  in  point  of 
ampleness  and  quantity  of  estate,  between  a  base  qualifi- 
(<i)  Co.  Utu  ed  fee-simple,  and  a  fee-simple  pure  and  absolute.(rf) 
M«fu\i7,  b.         Such,  then,  being  the  nature  and  effect  of  the  deed,  it 
is  in  law  an  absolute  revocation  of  the  previous  will  dis- 
posing of  the  same  subject     For  the  property  devised 
by  a  will  must  remain  in  the  testator,  in  the  same  plight, 
(e)  Sparroto  ^^^  unaltered,  to  the  time  of  his  death ;  for  any  altera- 
3  ^tk!^^79s\  *^^"»  ^^  "^w  modelling,  will  work  a  revocation.(^)  So  in- 
^i^  224*   mi  ^^^^^^^  '^  ^^'^^  ^"^^»  ^^^^1  though  the  alteration  in   the 

7  T.  Ji.  416.  legal  estate,  in  effect,  leave  the  testator  as  to  beneficial 
in  noiit,  .  •        i  . 

(/)   Fraun-  interest  in  the  thing  m  the  same  plight  as  before,  yet 
Jiep.z^hloz.  the  will  is  thereby  revoked.(/)     Neither  is  there  any 

a* 
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mode  of  conveyance,  or  species  of  property,  exempt  from    ^^^^^^ , 

the   rule.      No  matter  whether  the  conveyance  be  by      

deed  at  common  law,  or  deed  operating  under  the  sta-        "\)^ 
lute  of  uses  ;(a)  nor  whether  the  subject  be  equitable  or    f^^e^'jft'^^^ 
legal  ;(*)  nor  whether,  if  it  be  a  trust,  it  be  a  limited  or  (a)   Bttr- 
resulting    one;rc)     nor    whether  it    lie    in    livery    or^Mk.sis,  * 
grant  rrf)  nor  whether  it  be  realty  or  personalty  :(^)  in  cMtCau,  i 
all  cases,  where  the  whole  estate  is  conveyed  away,  though  ^;  ^^JJl"' 
the  ultimate  reversion  come  back  to  the  grantor  by  the  JSe.*  ^  iS! 
same  instrument,  it  operates  as  a  revocation  of  a  prior  ^^*Y-  «03.  iti 

This  principle  goes  the  length  of  deciding  the  present  Cat,  AirMi 
case*  Here,  the  same  estate  in  omnibus^  meant  to  be  (</)  sparrow 
psissed  by  the  will,  passed  out  of  the  testatrix  by  the  J  Atk^^m. 
deed.  And  that  circumstance  is  conclusive :  for  that  it  5^  ^^^  ^ 
18,  which  makes  the  basis  of  the  rule,  as  is  illustrated  by  ^^"'2^/*:. 

'       ^  '  ^  593.  nrxAIhne 

the  diverse  effects  of  a  mortgage  in  fee,  or  of  a  covenant  j«  •Wedcrqg, 
to  convey,  according  to  the  different  views  of  courts  of  5264. 
law  and  of  equity.  A  mortgage  in  fee  is  a  total  revocation  v.  hucH^^ 
at  law,  and  protanto  only  inequity  ;  because,  at  law,  such  K«."jSi  ixi 
a  mortgagees  regarded  as  a  conveyance,  but  in  equity  c^Jy%  t 
only  as  a  pledge,  a  mere  chattel  interest :  a  covenant  to  ^*  ^^-  '^i^- 

,  -  .  S.   C.  «  Ves. 

convey  is  a  revocation  m  equity,  but  not  at  law  ;  because,  juD.604.mn«. 
as  it  may  never  be  performed,  it  passes  no  estate  at  all  at  esi.  unaTa. 
law,  while  equity  considers  it  as  tantamount  to  an  actual  whei-e  tbe^iu- 
conveyance.Cj')      "  llr^eT, 

Jf  objected,  that  here  was  no  intent  to  revoke  the  will  (*hich   a- 

•*  ,  bound  in  lh« 

by  the  deed,  the  fact  is  agreed :  but  the  same  objection  ^^ookB)  are  aii 
would  equally  apply  to  almost  every  case  of  revocation  the  courts  of 
implied  from  alteration  in  the  estate  of  the  testator,  and  «nd  k.  b7 
has  been  often  overruled ;  such  revocation  being  a  con-  ^et^and*^kl- 
sequence  of  law,  and  the  intention  immaterial.  Not  to  of*  them "^i"*^ 
mention  weaker  cases  that  abound  and  concur— »revoca-  '? '^^  ,^***!;  ^^ 

AawtiL    Jiep. 

tions  of  prior  wills  have  been  implied  from  alterations  in  '^77.  n.  4. 

.11  ,     ,  ^  iff)  ^  '^'*^- 

the  estate,  necessarily  and  expressly  done,  to  effectuate,  8u4.  ets^q,  2 

and  to  confirm  the  wiU.(/r)  a.34  /Srf.6sj4' 

s.  \\ 

{h)  Mafwood  v.  Turner,  3  P,  Jf'nts,  163.  case  stated  by  Lortl  irardwickc^  3  Atk.  803.  Ar» 
nohi  V.  Arnold,  I  Bro.  C  It.  iOI.  and  n.  1.       1  })'ms.  edii.  v( Sattvd.  ^77,  cited  supra. 
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March,  It  may  be  objected,  that  on  the  testatrix's  death,  the 
i— .  use  of  the  estate  being  no  further  limited,  resulted  to 
Hoghes     j^^j.  j^gj,^^  3jjj  gQ  ^gy  ^gyg  ju  ^f  ^^  ^y  ^3g  again,  and 

Secutor     *^  precisely  at  the  moment  when  the  trust  estate  under 

the  deed  ceased,  and  Ae  interests  derived  from  the  will 

commenced ;  therefore,  the  deed  did  not  interfere  with 

the  will.     But  the  estate  came  back  by  a  new  limiution, 

and  (whether  so  intended  or  not)  the  deed  was  incom- 

{d)BrudentU  patible  with,  and  so  revoked,  the  will»(a)     And  in  Par^ 

8  jitk?  s??!  sons  V.  Freeman^  Lord  Hardwickb  said,  "  If  one  sei- 

k^sJ^iU-iT.  sed  in  fee  devise,  and  then  levy  a  fine  to  his  own  use  ia 

^/*  zfeT'*  ^^^>  *^®  ^^^  always  been  held  a  revocation,  though  the 

Pariont    ▼.   tcstator  was  in  of  his  old  use,'*  which  he  thought*^  a  pro-  ' 

Freeman^  hett         ^  . 

reported  1  digious  Strong  case  :'*  and  truly  so  it  was ;  for  so  com- 
pletely was  it  the  old  use,  that  if  the  estate  be  derived 
ex  parte  materndy  the  descent  is  not  diverted  from  the, 
(b)  Abbot  ▼•  maternal  blood  by  such  new  limitation«(A)  Now,  if 
Stik!m.  and  ^uch  a  conveyance  as  that,  which  passes  the  estate  out  of 
^mchanM^  the  testator,  instantaneously  to  return,  be  a  revocation  of 
JJ'^Jf^^^;  a  prior  will;  much  more  shall  the  deed,  in  the  prin- 
'"•  cipal  case,  work  such  revocation. 

As  to  the  reason  of  die  rule — favour  to  the  heir;  the 
reason  of  favouring  our  system  of  descents  is  as  strong 
in  regard  to  our  policy,  as  is  the  reason  of  favouring  the 
British  system,  in  regard  to  theirs. 

It  may  be  said,  the  rule  contended  for  is  but  the  gene* 

ral  rule,  subject,  like  all  others,  to  exceptions.  '  Agreed* 

But  this  case  resembles  none  of  those  exceptions,  in  fact 

or  in  principle.     It  is  not  like  a  testator  changing  by 

Pott,  vZ'g.   deed  the  trustees  of  a  trust  estate  devised  by  prior  will; 

(^' ^„i^^  ^,  which  is  no  revocation  ;fc)   nor  like  partition  between 

ci!j^>cdit^of  ^^"^°^*  ^"  common  \{d)  nor  like  a  subsequent  surrender 

^•.?Sf*  y^'  ^f  ^  copyhold  before  devised  ;(e)  nor  like  the  case  where 

V.  vVcAtirr.  ci-  several  deeds  make  one   conveyance,  and  a  devise,  in 

745.  750.'       the  interval  between  the  first  and  last,  is  held  not  revo- 

V.    Cunning'  kcd  by   the  last,  because  all  parts  of  the  conveyance 

ham,    If'm, 
ML  HepAim, 
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m»k^  one  whole,  and  relate  to  the  beginning; (a)  nor    ^^g^J*** 

lifcc  the  case  put  by  Lord  Hardwicke,  in  J^araons  v»      1 

Freeman^  of  a  testator  subsequently  converting  an  equi-      Hoghet 
table  estate  disposed  of  by  will  into  a  legal  one  i  which    ^^^^^^ 
he  thought  would  not  revoke  the  will  ;(4)  though  he  (a)  Sehwyn  t. 
afterwards  mentioned  this  opinion  doubtingly  j  (c)   and  bi^!^usi. 
the  converse  thereof  is  certainly  not  true.(i/)     Williams  g,V^  *  * 
V.  Owens{e)  was  decided  on  similar  ground,  it  being  j^"*^^^^ 
held,  that  the  will  there  operated  on  an  equitable  estate,  p^'^^f^^j^^^ 
and  iStaX  the  subsequent  deed  had  no  other  effect  than  to  \d)  i  was. 
give  the  devisor  a  legal,  in  place  of  the  equitable  estate,  (o'sFefjon. 
of  which  he  was  seised  at  the  time  of  making  the  will. 
The  decision,  however,  was  afterwards  questioned,(/)j(/)gU'«»- 
explained,(^)  and  finally  exploded.  (A]i   ITie  case  of  Loyd  ^2,^^"* 
▼.  SpilletCi)  is  a  distinct  one,  decided  on  the  ground,  that  (then  m*after 

\  •  i«i«ii  ^ofthe  roll!,) 

there  nothmg  more  was  done  by  the  deed  than  to  amrm  who  gave  tho 
the  will,  in  order  to  secure   the  object  of  both  in  all/^l^j'^ 
events,  and,  therefore,  the  trustees  in  the  deed  were  held  y5 jimT 2is. 
trustees  for  the  benefit  of  the  will.     That  case  does  not  5^x**§  ^  ^ 
tmich  our  question*     But  it  may  be  objected,  lastly,  that  "^f^f^J^*  ^^ 
the  deed  in  this  case  was  only  for  a  particular  purpose,  (0  3  P.H'm. 
and  so  a  revocation  of  the  will  only  pro  tanto*    But  the 
excepted  cases  out  of  the  general  rule  of  revocation, 
grounded  on  the  deed  being  for  a  particular  purpose, 
and  so  a  revocation  pro  tanto  only,  *^  have  been  confined 
to  mortgages  and  securities  for  money,  .and  to  other  con- 
veyances for  raising  money  to  pay  dcbts.'^^)     The  opi-  W  By  Lord 
nion  of  Lord  Chief  Justice  Etre,  indeed,  m  Goodtttle  Atk.     m, 
V.  Otwayj{l)  would  extend  the  bounds  of  such  excep-  J^*^if^*' 
tions  :  but  the  rest  of  the  court  differed  from  him,  and  ^tuq^'^J^^ 
their  judgment  was  affirmed  in  K.  B.(m)     And  in  that  l^il^J^^^ 
case,  the  will  was  revoked  by  the  passing  of  a  base  fee  *^•^?•  »"/*  •: 
out  of  the  devisor.    In  Lord  LincohCs  Ca8ey{n)  "  nothing  c/umceiior,  s 
could  be  more  decidedly  particular  than  the  purpose  for  {f)i£,'u  A 
which  he  made  the  deed^'— to  provide  for  a  marriage  that  ?«)  r  r,  n. 
never  took  place,  and  never  was  likely,  nay,  never  in-  ^lEq.Coi, 
VOL.  n.  28  •^f.  *»i.  «^i- 

ted  supra* 
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March,     tended  to  take  place.     Yet  was  the  deed  held  to  Ttv6k^ 

181  !• 

1       the  will  in  toto;  and  the  decree  has  been  repeatedly,  by 

Mnghes      ^j^^  highest  authorities,  and  sometimes  against  the  strong^^ 

Hughes*s     est  inclination  to  renounce  it,  recognised  for  law.(a) 

(rt)  See  3     Nay,  where  the  particular  purpose  of  the  subsequent 

T^'^^io  ^  conveyance  has  been  to  confirm  the  will,  the  conveyance, 

420.   2  Vea.    passing  the  estate  devised  out  of  the  testator,  has  been 

jun    43f».     1      '^  '^  ' 

jf.  &  P,  589.  held   (as  we  have  before  seen)  to  revoke  the  will.f*) 

614,615. 6i9.    ,-„  J      .  ,,  ,      ,  •         ,  , 

Do\ig.  7^.  The  truth  is,  although  the  conveyance,  whereby  an  es- 
cases  cited  on  tate  before  devised  is  altered,  be  evidently  for  a  particu^* 
IrtTermoli?  *U'  ^^^  purpose,  yet  if  the  whole  estate  be  affected  thereby, 
P^^  the  conveyance  will  work  a  revocation  of  the  will';(c) 

749.  case  men^  and  to  make  such  conveyance  a  revocation  pro  tanSa 
^Hurdwtcke.  Only,  not  only  its  purpose  must  be  particular,  but  its 
^"^b^^'s^r  effect  partial.(rf) 

^432.*'^""*  2.  But  admit  this  reasoning  to  be  fallacious  or  inappli- 
cable, if  the  deed  was  noty  the  tommission  of  lunacy 
wasy  a  revocation  of  the  will. 

According  to  both  civil  and  common  law,  a  subsequent 
{e)Ju9t.  hut,  lunacy  is  no  revocation  of  a  prior  wiU:(r)  but  our  law, 
\,^  For^b  i"^  effect,  compels  lunatics  to  die  intestate.f/)  The  clause 
Cfl«f '4^*61.  ''^f'C"*^^  to  expressly  intends,  not  hospiul  lusatics,  but 
Qi^^{  those  in  custody  of  committees.  It  has  been  thought 
'C.  12b.  8.  17.  that  this  clause  was  designed,  not  to  conipel,  but  to  pro- 
^'  vide  for,  the  intestacy  of  lunatics;  but  on  that  construe- 

tion  it  is  unnecessary  and  idle*     To  all  objections  to  the 
effect  of  this  commission,  on  the  score  of  irregularity  in 
the  proceeding  whence  it  resulted,  I  answer,  that  this 
court  is  not  now  reviewing,  in  an  appeUate  character, 
that  proceeding ;  and  that,  though  it  be  not  conformable 
(r)  I  Harr.  to  the  coiirse  of  the  English  chancery  in  like  cases,^^ ) 
et  teq.  '^'       the  paramount  authority  of  our  own  law  has  been  sub- 
stantially pursued ;  for  the  clause  before  quoted  ordains 
the  appointment  of  a  committee   for   ^^all  idiots  and 
lunatics  in  like  manner  as  before  directed*'  for  hospital 
.  idiots,  &c.  and  for  these  latter  the  courts  are  expressly 

Code,  Toi.  1.^  authorized  to  appoint  committees.(A)    Regular  inquests 

o.  12CL  s.  6^  7. 
p.  2:;% 
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eil  such  occasions,  are , unnecessary  and  unwonted  in  FfV-    March, 

ginta.     Nor  was  the  commission  of  lunacy  in  this  case       1 

ever  revoked :  there  arc  but  two  ways  it  could  be  done—      Hughes 

by  scire  faciaa^^a)  which  is  obsolete ;  or  by  petition  in     Hughes's 

chanc#ry:(&)    and  here  no  such  proceeding  was  cverj^^i^ij 

had  *2*- 

"***•  (A)  1  Fonb. 

In  one  way  or  the  other,  or  both,  therefore,  the  will  ^V-  oo- 
of  Ann  Hughes  has  been  in  law  revoked ;  and  it  has  been 
settled  in  this  court,(0  that  such  implied  revocatioira  (0 '^'^^^^  ^ 
are  cognisable  before  courts  of  probate.  fTusA.  lii. 

Yerby  v.  Yer- 
by,  3  CaO, 

David  Robertson^  for  the  appellee.  Ist.  As  to  the  al-  ^^• 
leged  revocation  hy  the  deed  of  trust.  If.  any  of  the 
authorities  quoted  have  any  application,  I  am  much 
mistaken.  If  they  did  apply,  this  court  should  not  be 
bound  byadjudications,  the  absurdity  of  which  some  of  the 
J3rfV2>Ajudges  admit  to  be  **  shocking."(J)  But,  in  fact,  ,^  p^ 
the  cases  cited  have  no  bearing  on  the  subject-;  for  no  \^   Mant^ 

.  ^  J         »  ji^i^^  ,n    Doe 

case  has  been  produced  m  which  an  egress  inteption  not  y.Pou.Dong, 
to  revoke  the  will  appjsarfsd  in  evidence. 

The  object  of  the  d^ed  was  to  convey  an  estate,  for 
the  life  only  of  Mrs.  Hughes^  to  the  same  gentlemen 
who  were  \o  be  her  executors.  The  whole  instrument 
must  be  taken  together ;  the  restrictive  or  explanatory 
clause  in  connection  with  the  donative.  There  was  no 
such  clause  i^  axiy  of  the  cases  relied  upon  by  Mr. 
Leigh.  There  is  not  the  smallest  incompatibility  be- 
tween the  deed  and  will  in  this  case.  The  will  took 
ciTect  at.  the  death  of  the  testatrix,  and  she  was  very 
anxious  to  prevent  it  from  being  set  aside. 

All  the  cases  cited  are  reducible  to  two  classes;  1st. 
Where  there  was  a  conveyance  of  the  whole  property 
immediately  ;  (that  of  a  common  recovery  is  a  striking 
example ;)  2d.  Where  a  party,  having  a  temporary  inte- 
rest, surrenders  if,  and  ukes  a  different  interest  in  ex- 
change. 

The  revocation  must  always  arise  from  a  change  of 
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•  MARctfy     the  intention  of  the  testatm*,  or,  necessarily,  from  tlie 
'        change  of  his  estate ;  neither  of  which  is  the  case  here* 
Hughes         2^  ^g  tQ  |}^e  revocatioiLby  the  commission  of  hma- 
Hughes's     cy.     A  greater  absurdity  would  result  from  thi§  proposi- 
tion than  from  the  other*     Our  act  of  1793,  concerning 
wills,  (passed  December  14th,   1792,X  says  that  a  will 
shall  not  be  revoked,  but  by  cancelling,  or  by  a  subse- 
Co^  t5T  ^^^^^  ^^''»  codicil,  or  declaration  in  writing.(a)     Yet  it 
e.9S.  8. 3.       is  contended  that  by  an  act  of  the  same  session  of  assem- 
bly, (passed  December  24th,)  a  will  is  declared  to  be, 
ipso  facto  ^  revoked  by  a  subsequent  privation  of  under* 
standing  J  But  these  two  acts  may  stand  very  consistent- 
ly together. 

The  clause  in  question  in  the  act  concerning  lunatics 
has  not  introduced  a  new  rule*  Its  intention  was  only 
to  prevent  the  property  of  the  lunatic  from  going  to  Ae 
commonwealth ;  as,  at  common  law,  it  went  to  the  iing* 
It  is,  indeed,  literally  copied  from  the  statute  of  17  Edw. 
(b)  3  Sac-  II.  Cf  10.  ;(*)  except  as  to  the  last  clause,  which  gave 

IGxoUL  edit.)    ,  ^  ,  .  _  .        ,  .  . 

#i^,  ^30.  the  estate  pro  salute  ammasy  whereas  m  this  country  at 
goes  to  the  relations.  But  here,  as  well  as  in  England^ 
a  previous  will  is  not  to  be  set  aside. 

A  different  construction  would  establish  the  strange 
position  that  all  persons  who  may  lose  their  senses  by 
disease  are  compelled  to  die  intestate,  however  judicious 
wills  they  may  have  previously  made !  A  man's  being 
overtaken  by  madness  ought  no  more  to  operate  a  revo- 
cation, (on  the  ground  that  he  might  have  intended  to 
revoke,)  than  sudden  death  has  such  effect.  In  that  case 
an  intention  to  revoke;  may  be  defeated ;  but  inconve- 
niences of  this  nature  cannot  be  guarded  against.  AU 
that  ^an  be  done  is  to  lay  down  general  regulations. 

George  K.  Taylor^  on  the  same  side,  contended  that, 
this  being  an  appeal  from  a  court  of  probate,  if  the  will 
be  wi^de  out  according  to  the  act  of  assembly,  the  court 
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must  admit  it  to  record ;  the  court  of  probate  having     ^^^^f^' 
notfaiDg  to  do  with  implied  revocations :  but  he  observed      — — 
that  future  litinuon  might  be  prevented  if  the  court's      Woghcs 
opinion  coukl  be  obtained  upon  all  the  points  in  dis-    ^°|^^]f 
pute. 

The  will  is  good  as  to  whatever  property  may  not  be 
conveyed  by  the  deed ;  for  the  general  residuary  clause 
might  operate  upon  property,  afterwards  acquired,  and 
therefore  not  conveyed.  The  court,  then^  should  say, 
^*  Let  it  be  recorded;  let  the  executor  qualify :  if  any 
part  has  been  revoked,  the  person  entitled  will  not  be  in- 
jured ;  and  others  will  get  that  to  which  they  are  en- 
titled.'' 

The  rule  is  the  same  in  relation  to  revocations  of  wills 
of  personal  estate  as  of  real.(a)     Let  us  see,  then,  whe-   W  Jiobert^ 

,,.,,.,.  ^^  .  '  .'  •nfTito,  416. 

tner  the  aeed  m  this  case  was  a  revocation  as  to  either. 

There  must  be  a  concurrence  of  the  intention  and  act, 
in  a  subsequent  instrument,  to  operate  a  revocation  of  a 
former :  in  the  same  manner  as  tearing  a  will  is  prima 
facie  evidence  of  revocation,  but  accidental  or  uninten- 
tional tearing  is  not  a  revocation.     Therefore,  in  Onions 
V.  Tyren  1  -P*  Wms.  343.  a  new  will  repeating  the  old 
totidem  verbis  was  decided  not  to  have  the  effect  of  a 
revocation;  and  in  Harwoodv*  Goodright^Cowp.  87*(b)  W  S.  C.    3 
a  subsequent  will,  though  found  by  the  jury  to  contain  a  der  the  style 
diflerent  disposition  from  a  former,  was  considered  no  yf  Uar-mfd.^ 
revocation ;  the  particulars  of  the  difference  between  the 
two  instruments  being  unknown. 

Such  is  the  doctrine  as  to  express  revocations ;  and 
it  equally  applies  to  such  as  are  implied. 

Mr.  Leigh  and  myself  agree  in  the  law,  that  a  con- 
veyance of  the  whole  estate  is  an  implied  revocation ; 
but  we  differ  as  to  the  question  of  fact^  whether  the  deed 
in  this  case  conveyed  all  the  estate.  It  clearly  was  but 
a  conveyance  for  the  life  of  the  grantor.  Suppose,  in  the 
body  of  the  deed,  it  had  been,  "  To  them  and  their  heirs 
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MARCH) 
181t. 

Hughes 

V. 

Hughes's 
Executor. 


for  ever,  during  my  life,  and  no  longer,'*  would  not  the 
estate  conveyed  have  been  for  life  merely  ?  And  is  not  the 
effect  the  same  where  there  is  a  condition  or  defeasance 
limiting  the  duration  of  the  deed  to  the  party's  life  ? 
For  the  court  must  construe  it  all  together;  and,  if  this 
be  done,  what  is  it  but  a  lease  of  her  lands,  and  hire  of 
her  slaves,  for  her  life  ?  If  it  ever  was  a  grant  of  the 
whole  interest  in  either,  at  what  time  was  it  so  ?  Be* 
fore  the  concluding  clause  was  added  ?  Surely  not ;  be- 
cause then  the  deed  was  not  signed ;  and  when  sealed 
and  acknowledged,  was  it  not  together  with  the  limita* 
tion  ? 
.  It  may  be  said  that  a  deed  is  to  be  taken  most  strong- 

ly against  the  grantor.  Agreed  ;  when  the  court  is  re- 
duced to  that  melancholy  alternative.  But  there  is  no 
intricacy  or  ambiguity  in  the  language  of  this  deed.  The 
trustees  could  not  claim  the  estate  to  them  and  their 
heirs,  in  opposition  to  the  defeasance. 

There  never  was,  for  a  single  moment,  a  devestment 
of  all  her  estate,  right  and  interest ; '  in  which  respect  this 
case  differs  from  that  of  Goodtitle  v.  Otway^  7  T.  R. 
399.  and  Lord  LincoMs  Case^  1  Eq.  Cos.  Abr.  411. 
There  was  no  defeasance  on  the  face  of  the  deed  in 
either  of  those  cases ;  the  first  of  which  comes  nearest 
to  the  present,  of  any  cited  by  Mr.  Leigh.  As  the  court, 
I  trust,  will  not  be  disposed  to  extend  the  doctrine  of 
revocations  farther  than  it  has  gone,  they  will  decide 
that  there  was  no  revocation  here. 

2d.  As  to  the  operation  of  the  act  of  assembly  con- 
cerning lunatics,  all  the  Enffltsh    authorities  are,  that 
(«)   Roberti,  subsequent  lunacy  shall   not   revoke  a   will.(a)     And 
those  authorities  apply  here,  because  our  act  is  copied 
from  the  English  statute,  except  the  last  clause.  But  the 
act  itself  removes  every  difficulty ;  for  it  does  not  say 
•  that  the  lands  and  chattels  shall  be  distributed  as  if  the, 
lunatic  had  died  intestate,  (so  as  to  abrogate  any  will 
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which  he  may  have  made,)  but  it  merely  refers  to  the  March, 

act  of  descents.     Now  the  act  of  descents,  in  iu  terms,  

provides  for  the  distribution  in  the  manner  therein  di-  ^^^ 

reeled,  in  case  of  intestacy ;  but  not  where  there  is  a  g  °^JJ^ 
wiU. 

Wicihamy  on  the  same  side.     It  appears  strange  to  me 
diat  in  this,  as  a  court  of  probate,   the  point   about 
implied  revocation  should  have  been  made,  in  this  case. 
An  implied  revocation  of  the  whole  will  may  be  consi- 
dered by  the  court  of  probate*(a)     But  the  case  is  other-  fa)  Wilcor  ▼. 
wise  with  respect  to  implied  revocations  of  particular  be-  waah.  *i4i. 
quests.     According  to  the  case  of  Beard  v.  Beard^  3  ^Yerb^^t^h 
Ati.  73.  even  **  though  all  the  legacies  be  revoked,  yet,  ^^• 
the  executor  continuing,  the  will  must  be  proved,  and  he 
becomes  a  trustee  for  the  next  of  kin."     All  Mr.  Leigh^s 
cases  are  of  wills  which  had  been  admitted  to  probate* 

On  the  merits,  whether  the  will  was  revoked,  or  not, 
the  Eng-liah  authorises,  I  admit,  are  not  to  be  departed 
from.  But  they  are  founded  on  the  technical  construc- 
tion of  the  statute  of  wills ;  and,  if  not,  do  not  apply 
to  this  case.  Mr.  Leigh^s  premises,  that  all  the  interest 
was  parted  with  by  the  deed,  are  clearly  not  founded  in 
law.  Two  erroneous  positions  are  the  substratum  of  his 
whole  argument ;  iirst,  that  an  estate  to  A.  and  his  heirs 
for  the  life  of  B.  is  a  fee-simple  ;  and,  secondly,  that  a 
like  estate  for  500  years,  though  carved  out  of  the  fee- 
simple,  is  the  whole  estate.  An  estate  pur  autre  vie^  or 
for  any  number  of  years,  is  not  even  a  base  fee ;  though 
conveyed  for  the  limited  time  to  the  donees  and  their 
heirs.(&)  m2BU'oni. 

This  fallacy,  therefore,  being  removed,  the  superstruc-  as  to  'esutci 
ture  falls  to  the  ground;  for  there  is  not  ^  dictum  to  J^^^stirJ/n^ 
show  that,  where  a  part  only  of  the  estate  is  conveyed  %jf^%g^'^lit 
by  a  subsequent  deed,  the  will  is  not  good  for  the  ba-  ^"***    f^*' 
lance ;  and  the  doctrine  laid  down  in  Brydges  v.  The 
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March,  Duchtss  of  Chando$^  3  Vea.  jun.  438.  is.  ezpl^8|(  thAt^  ill 

'  such  case,  the  will  is  good  pro  tanio» 

Hughes  Bm^  eyeu  if  ^he  question  as  to  a  devise  of  land  were 

Hoghes's  against  us,  the  rule  would  be  otherwise  in  reladon  to 

Exeeutor. 

ademption  of  legacies,  which  depends  altogether  upon 

the  intention  of  the  testator,  according  to  the  circumstan- 

(a)  \Roperon  ces  of  each  case.(<2)     And  it  should  be  remembered  that 

I^ffuci(^9,  29.  ..... 

Jfambiin^   y,  the  parties  contending  m  this  cause  are  interested  only 
401.  Coleman  in  the  slaves.    Ned  Hughes^  the  devisee  of  the  land,  is 

V.  Cdeman,  8 

rtf«.jaa.  639.  not  a  party. 

Another  point,  also,  is  in  itself  conclusive  in  our  fa-, 
vour,  viz*  that  parol  evidence  is  admissible  to  rebut  an 
m  Brady  v.  implied  revocation»(4) 

at.    '    ^^^'      As  to  the  question  upon  the  commission  of  lunacy^ 
(^^^-      the  act  of  assembly  concerning  lunatic8(c)  oug^t  not  ta 
e.  ifla  s.  17.    be  construed  as  repealing  the  3d  section  of  the  act  con- 
00  lUd,  0.     ceming  wills*(</)     Both  laws  took  effect  on  the  same  day, 
(the  1st  of  October^  1793,)  by  virtue  of  the  suspending 
W  IbitLt,     act,  passed  December  28,  1792  i{e)  and  both,  being  in. 
pari  materiaj  should  be  considered  together.     No  more 
violence  would  be  done  by  interpolating  the  words  ^^  in 
case  of  intestacy,"  after  the  word  "  distributed"  in  the 
irth  section  of  the  act  concerning  lunatics,  (for  the  pur- 
pose of  effectuating  the  obvious  intention  of  the  legisla- 
ture,) than  was  done  in  the  case  of  Brawne  v.  Turber^ 
vilUy  2  Cally  398.  by  interpolating  the  words  ^^  in  case  of 
an  infant,^"  in  the  7th  section  of  the  act  of  descents. 

Botts^  in  reply.  As  to  the  parol  proof  of  Ann  Hughet^s 
(/)    ^yucox  declarations,  that  she  did  not  intend  to  nevoke  her  will ; 

V.   Rooies,     1  ' 

iVath.  141.  such  proof  is  admissible  to  repel,  or  fortify,  presump- 
Terby,  3  Call,  tions  arising,  1.  From  marriage  and  birth  of  a  child  ;(y*) 
(^)irra%T.  2.  From  cancelling,  defacing,  tearing,  obliterating  or 
3/!  '^WS  burning  the  willi(^)  3.  From  imperfect  memoranda 
1^7,  '  cw  which  may  have  been  made  with,  or  without,  the  testa- 
a)  Co  bill  ^^**  intent  ;(A)  4.  Or,  from  any  other  presumptive  facts. 
V.  c<^bt%  2  But  the  import  and  effect  of  words  in  a  deed  cannot  be 

//.  dif  .W.  4C7.  .      *^ 
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Cdttti^ad/icted,   eipliitfed  dr  cotittoUed   by  such  proof.     ^^^^^^* 
Ther^  is  ti6  <5ise  ait  <tictuni  tot  it ;  and  the  general  rule       — — 
id  exptessly  against  it.      Mf.    Taylor  knew  this,  and      ^'"f  ^" 
drerefbre  did  nai  contend  tot  the  doctrine.  SS^tSr. 

Biit  die  tevoattiCdk  depends  not  on  ihtent,  but  a  rule  of 
law  ;(a)  and  the  rule  itself  is  based  oin  twenty- four  con-  (a)  i  SawuL 
currittg  catses  without  one  dontradictiiig.(^)  P^.  m%wi 

The  rule  is  admitted  to  be  binding  and  conclusive  ^^o^*^ 
Habere  the  d^ed  conveys  the  whole  estate.  But  it  is  ob-  ^  ^rfx 
jccted  that,  in  tfiis  case,  the  deed  is  only  for  a  life  estate.  •*«•  *J^^  . 

•*  '  '  (6)  See  Bob. 

Acc6rding  to  the  ndes  of  tohstruction  of  deeds,(ir)  the  on  ffnia,  S94. 
torttt  y  to  reconcile  the  different  partd,  if  po^ible,  but,  jM  sso.   Co. 
if  thcJre  fctf  twa  clauses  toudly  repugnant,  the  first  shall  be  j^  *^2.  ** 
received,  and  the  latter  rejected ;  keeping  dso  in  view  ^'^^^^  ^ 
die  nmxtih  that  the  deed  is  t6  be  taken  most  strongly 
against  the  grantor. 

Applying  these  rules  td  the  present  case,  it  is  to  be 
observed  that  Ae  conveyance  is  of  all  the  estate  to  the 
trustees,  theii^  heirs  and  assigns  (not  during  the  life  of' 
Arme  Hughesy  but)  **  forever  ;'^  to  be  held  by  them  **  for- 
ever*;**  and  shcf  warr^ts  to  them  **forever.''  This  im- 
portant word  ••forev'er*'  has  not  been  noticed  by  the? 
counsel  for  the  appellee.  It  is  three  times  repeated,  li 
stubborn  and  irifiexiUe,  dnd  its  empire  over  the  deed 
cannot  be  destrbyed  but  by  a  violence  reaching  to  the 
heart  of  that  instrument. 

The  latter  clause  is,  therefore)  irreconcilable  with'the 
former,  ahd  must  be  rejected ;  especially  since  this  con- 
struction 16  most  stroitgly*  against  the  grantor.  In  case 
of.  a  mortgage,  the^  provik)  b  that,  on  payment  of  the 
money,  every  thing  is  to  he  void ;  yet,  at  law,  the  fee  is 
in  i3kt  mortgagee  from  the  inomeht  of  execution,  even  be- 
fore payment ;  and  a  release  is  necessary  to  reoonvey 
it  9(d)  though  in  the  different  parts  of  a  mortgage  there  {d\  P^-  •« 
19.  00  repuglMDcy. .  "  I  give  to  A.  a  tract  of  land  for  ^^ 
ever,  ih  case  I  do  not  pay  him  a  9um  of  naoney  by  a  cer*^ 

VOL.  II.  89 
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^^tL*^     Uio  d^y ;  and  if  I  do  pay  it,  then  I  do  not  give  hintth^ 

land,''  is  sense,  and  common  to  mortgages :  biit  ^*  I  g^ve 

Hughes     ^  ^^  j^^  ^^^^  ^  j^yg  yj^  f-yy^yf  j^  ^  contTadiction  in 

Bx»M«or.  ^^^^^*  The  ^argument  is  stronger,  then,  for  resting  the 
fee-simple  in  the  trustees,  under  thi^  deed,  than  in  die 
case  of  a  mortgage* 

it  is  said  that  the  court  of  probate  is  to  consider 
express  revocations  only*  But  according  to  the  aiitho- 
^)  Sate$  ▼.  rities,  its  powers  arc  certainly  more  extensive.(a)  It  is 
^  mI  597'.  also  said  that  some  pittance,  not  comprehended  in  the 
Jiootet,  \  deed,  might  have  passed  by  t)ie  will :  but  she , conveyed 
r^bur.^Yer'  ^^  ^V  ^^  deed  J  was  bedridden  until  her  death;  and  it 
bif,iiCaa,339.  is  not  probable  that,  after  executing  the  deed,  she  acqui- 
red any  property. 

But  ^^  the  will  should  be  recorded  to  give  validity  to 
the  appointment  of  the  executor !"  The  gentlemen  are 
welcome  to  this  fish  out  of  water,  this  general  without 
an  army,  this  ei^ecutor  of  a  will  without  any  will  to  exe* 
cute!  But  in  Wilcox  v.  Rootcs^  X  Wash.  141.  the  court 
rejected  the  office,  with  the  will,  though  the  point  was 
made ;  and,  in  that  case,  the  marriage  and  birth  of  a 
child  furnished  no  presuipption  of  revocation  of  the  ex- 
ecutor's office.  . 

If  the  will  be  not  revoked  as  to  one  thing,  while  it  is 
as  to'  another,  it  ought  to  be  recorded  only  for  the  pur- 
pose for  which  it  is  good ;  for,  if  admitted  generally,  it 
is  conclusive  as  to  every  part,  unless  tet  aside  by  bill  in 
*  equity ;  and  those  who  contested  the  probate  cannot  b^ 
^      received,  afterjirards,  to  file  a  bill. 

Mr.  Wickham  was  the  only  counsel  whp  said  there  was 
^  distinction,  between  the  two  species,  of  property,  with 
respect  to  the  efiect  of  a  revocation.  The  cases  refer- 
red to  by  Mr.  Leigh  related  not  tq  land  only,  but  per- 
sonal property ;  for  example,  R^d^itone  v*  Anderioriy  2 
fez.  seu.  418.  and  Hone  v,  JUedcrq/iy  1  Bro.  Ch.  R^p^ 
2Q4.  The  pourt,  in  both  ihose  cases,  considered  persona^ 
estate  as  governed^  in  this  respect,  by  the  same  rviles  aa 
real. 
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But  in  this  casc^  if  tke  deed  tevoied  the  first  will,  as    ^^^^f** 
io  land  only,  the  revocation  was  extended  to  personals      _ 
l>y  the  second  will.     The  act  of  assembly(a)  only  re-        "f]*^ 
quires  a  subsequent  will  to  be  **  in  writing,'*  to  make  it    gx^tor. 
effectual  to  revoke  a  former;  not  that  it  shall  be  proved  i^)  ^^' 
hy  two  witnesses.     The  testimony  is,  indeed,  contradic*  99.  s/r.p.  lel. 
tory  as  to  the  sanity  of  the  testatrix  at  the  time  of  ma- 
lting the  second  will.  Seay  and  Fordj  the  two  subscribing 
mritkiesses,  differ  on  this  point ;  but  Seay  is  most  to  be 
relied  upon,  since  he  declares  himself  to  have  been  more 
intimately  acquainted  with  Mrs.  Hughes^  and  therefore 
better  qualified  to  form  a  judgment  on  the  subject. 

WlcAham.  Ford  proves  that  she  had  lucid  intervals : 
he  wai  called  in  to  write  the  will,  and  had  the  best  op- 
portunity of  knowing  the  state  of  her  mind  at  the  time. 
He  says,  too,  it  was  not  her  intention  to  revoke  the 
former  will.  The  case  of  Cogbill  v.  Cogbill^  2  H.  ^  M. 
46r«  proves  that  a  subsequent  will  may  be  made  without 
revoking  a  former. 

BotU.  The  second  will  bright  cerudnly  to  be  produced 
to  dear  up  this  point* 

dur.  adfi*  vult. 

Tuesday^  June  2M.  The  president  pronounced  the 
opinion  of  the  court,  that  the  judgment,  admitting  thef 
will  to  record,  was  correct,  and  should  be  affirmed. 
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Thurtdav,       MayoF  and  Commonalty  of  Alexandria  agcdnit 

Hunter. 


ictYnzS^^  IN  this  case  a  judgment  of  the  county  court  of  Pear* 
31.  the  mayor  y{|v  in  favour  of  the  mayor  and  commonalty  of  Alexarh 

and  common-*' ^  /  .        ,       '  .  •/.    . 

aity  oi  Alex-  dna,  upon  a  motion  m  a  summary  way,  against  jfonn 
not  aaihori-  Chapman  Hunter f  was  reversed  by  the  district  court  held 
^^^^m&dor  at  Hay- Market^  and  the  motion  dismissed  with  costs. 
Ib?"SIIc  to'^n  Tl^^  judgment  (which  corresponded  with  the  notice) 
oS*^  for**"'  was  for  73/.  19^.  3</.  **  being  the  amount  of  the  assess- 
ving  the  ment  imposed  on  the  property  of  the  aforesaid  jfohn  €• 
Hunter^  in  Alexandria^  for  paving  the  streets  of  the  said 

S.    In    such  ,, 

case,   the  no-  tOWn. 

lute  thTtroe  A  bill  of  exceptions  was  filed  in  the  county  court, 
alSSiSi^'Iui!*''  setting  forth  all  the  evidence  exhibited;  from  which  it 
for  paving  the  appeared  that  the  sum  assessed  on  the  property  of  the 
from  t)\e  cle-  defendant  for  paving  the  streets  was  only  70/.  19r.  3d, 
if  the  sum  in  the  farther  sum  of  3/.  being  charged  against  him  for 
Fercnt  **from  "  tax  on  his  ground.** 

noticed  t^^      No  exception  was  taken  to  the  Jurisdiction  of  the 
«\^udgment  ^^^^ »  neither  did  it  appear  in  evidence  that  the  defend- 
ct   u**"  d*""  ^"^'e®*^ed  ^"^  of  the  county  of  Fairfax. 

S*  Where  an 

act  of  auem-  Thursday ^  April  18th.  The  jud^s  pronounced  their 
a   judi^ent.  Opinions. 

by  motion  in 
A      tammaiy 

SSrt  !J  the  J^^Se  Cabell.  The  evidence  contained  in  the  biH 
thcd^fe'Ildallt  ^^  exceptions  proves,  incontestably,  that  the  county  court 
Tf  Iff  '^^^  gave  judgment,  not  only  for  the  amount  of  taxes  or  as- 
foundto  proTe  sessments  for  paving  the  streets,  but  also  for  the  com- 

the    defend-  ^  :»•%»•  ^,  «.  ». 

ant's  reti-  mon  town  tax ;  and,  m  this  view  of  the  subject,  this  case 
■r*^bje^5ll  comes  completely  within  the  principle  decreed  in  the 
hb  ISJ!?;  Z  ca««  o^  ^*^  ^^y^r  md  Commonalty  of  Alexandria  v. 

the  conrt  will  ^ 

pretame  nothing  m  iafoor  of  a  sommaij  motlDB. 
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Chafimm^ia^  Out  there  are  two  other  additional  grounds    m abch, 
on  which  I  think  the  jud^ent  of  tht  county  court  should       '^^'' 
be  reversed ;  1st.  The  act  of  a8^einbly(i)  gives  the  right       Scou 
to  this  summary  remedy  only  in  the  county  where  the       Hak 
ikfetidf^  resides.     But  it  is  nieither  stated  nor  proved  sro. 
that  the  defendant  resided  in  the  county  of  Fairfax^  j^tX  vi^ 
vherc  thia  motion  was  made*    The  plaintiffs^  therefore,  ^'  ^^* 
liave  Qpt  ahown  th^smaelves  entitled  to  the  benefit  of  the 
a^  and  tbia  cqwrt  cannot  presume  it  for  them ;  3d*  The 
evidence  of  the  plaintiffs  did  not  entitle  them  to  recover 
under  the  notice  they  had  g^ven.    The  act  of  assembly 
requires  that  the  defendant  shall  have  notice,  not  only  of 
the  motion  intended  to  be  made,  but  also  of  the  ^^  amount 
of  the  taxes  or  assessments  due  from  him,"  which,  in 
my  opinion,  prevents  the  proof  or  recovery  of  any  sum 
^iffere^t  from  that  stated  in  the  notice.     The  judgment 
of  the  district  court,  therefore,  reversiiq;  that  of  the 
COtti^y  court^  should  be  a£|rmed. 

Jud^  RoAVE  and  Fleming  assented;  and  the  judg- 
anent  o(t^  district  court  was  unanimously  affirmed* 


Scott  agaimt  HaB.  Tuetday, 

April  23<^ 

£©Prj  moved  to  quash  the  writ  of  8upersedea9miS\\s  i.  a  wiit  of 
case  as  improvidently  granted ;  the  clerk  of  the  district  deft^Tof  the 
court  having  never  certified  the  record*  JS^iJhcre^ 

transcript  haft 
heen  eertified 

WHltam^  contra.    This  objection  waa  not  taken  until  by  the  proper 

•*  officer,  and  it 

after  dib  court  had  heard  the  cause.     A  certiorari  waa  suggested  to 

.  1*1  1  ^.x  b«    defective; 

tnen  awarded,  but  never  executed.^}/  but  not  where 

it  is  not  au- 
(l)  Note.     The  wpertedeat  was  awarded  in  Augtut^  I80i ;  the  cerUorari  UienUcalcd  at 
in  March,  1610^  after  the  cause  had  been  argued.  ^' 

9l  Id  siwIi  case,  even  after  the  aaose  hat^bcen  argued,  the  9i^eneden%  nail  be  qoashedj. 
aft  hftriog  been  iraprofideotly  g^oted.  ^ 
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March,  Botts.  I  am  driven  by  Mr.  Williams  himself  to  male 

this  motion.     I  wished  to  dispense  with  the  certiorari^ 

HanUwajr  j^^^  j^^  would  not  agree  to  it. 


Maoaoiu 


WilUams  then  ii^oved  for  another  writ  of  certiorari  ^ 
but  the  court  refused  it;  Judge  Roane  observing  that 
if  the  record  had  been  certified  by  the  proper  officer,  and 
was  suggested  to  be  defective,  a  certiorari  would  be  pro- 
per;  but  not  where  the  record  isnotaudienticaited^atsdk 

Supersedeas  quashed. 


^><^<?«'%»  Hardaway  against  Manson. 

u^LTm^\  ON  the  trial  of  an  action  of  detinue,  for  a  negro  slavcf 
»n  ^'fo"****  ^^^^»  '^  *^  district  court  of  Petersburg'^  the  plaintiff, 
(though'  it  be  Peter  M.  Hardaway y  gave  in  evidence,  to  support  the 
which  A  quet-  issue  ou  his  part,  a  bill  of  sale  executed  to  the  plaintiff 
arises,)  is^H  by  his  father  William  Hardaway jdattd  April  25th,  1802t 
lon^^ng*  ex^"  ^tud  duly  recorded,  conveying  to  him,  his  heirs  and  as- 
5lc"jwy,  un-  sig"*  ^^^  ever,  twenty-eight  negroes,  by  name,  (of  whom 
less  It  bewiih-  ^aci  was  one,)  for  and  in  consideration  of  the  sum  of 

(Irawn     from  •'  ^ 

their    deter-  1^680/.  currcut  moncy.     He  further  proved  that  the  said 

iierourrer   to  William  Hardoway  had  been  frequently  anxious  to  sell 

^  s^^othe  his  said  slaves  before  this  sale  to  the  plaintiff;  that  the 

rSher't^xl  «*"»  of  1*680/.  was  a  full  price  for  them;  that  to  the 

^tmcan'and  paywcnt  of  that  sum  the  plaintiff's  own  means  were  fully 

jw^jw*  (J  adequate,  independently  of  the  property  acquired  by 

him  by  the  said  purchase ;  and,  moreover,  he  gave  bond 

with  good  and  sufficient  security  for  the  payment  of  the 

same ;  having  actually  paid  in  part  the  sum  of  900/.  or 

.  thereabouts ;  nearly  all  of  which  sum  of  900/.  was  paid^ 

not  to  the  said  William  Hardaway  himself,  but  to  hi& 

creditors,  in  discharge  of  their  just  demands  against  him9 

and  such  payments  were  by  the  plaintiff  accounted  for, 

allowed  as  discounts^  and  actually  credited  upon  the  said 

6 
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liond ;  that  at  the  time  of  the  execution  of  the  said  bill  of    Mabch, 

sale,  the  said  William  Hardaway  delivered  to  the  plain-       ^ 

tiflF  all  the  slaves  therein  mentioned,  though  with  an  ex-     *^«''<'^»^»t 
press  verbal  stipulation  that  part  of  the  said  slaves,  of     Mmton. 
whom  Jack  was  one,  should  remain  with  him  the  said 
William  Hardaway  till  the  Christmas  following,  in  order 
to  finish  the  crop ;  but  the  plaintiff  and  the  said  William  *^ 

Hardaway  lived  upon  the  same  plantation,  within  one 
hundred  yards  of  each  other,  and  used  the  same  gar-^ 
dens,  &c.  and  the  stipulation,  that  part  of  the  slaves,  of 
whom  Jack  was  one,  should  remain  with  the  said  Wil- 
liam Hardaway  until  the  Christmas  ensuing,  was  a  part 
of  the  original  contract,  which  was  accordingly  carried 
into  effect;  that,  at  die  expiration  of  that  time,  the  plain- 
tiff hired  a  part  of  the  said  slaves  (including  Jack)  to 
the  said  William  Hardaway^  for  a  valuable  consideration, 
for  the  ensuing  year,  (1803,)  and,  again,  on  the  23d  of 
December^  1803,  for  the  year  1804.     It  further  appear- 
ed from  the  testimony,  that  the  slaves  had  always,  from 
the  date  of  the  bill  of  sale,  been  registered  on  the  com- 
l^issioners'  books  of  Dirrwtddte  county,  as  the  property 
of  the  plaintiff,  by  whom  the  taxes  chargeable  thereupon 
had  always  been  paid :  *^  And  a  witness  of  the  plaintiff, 
who  was  intimately  acquainted  with  both  parties  to  the 
said  .bill  of  sale,  who  drew  that  instrument,  and  who 
Kved,  during  a  considerable  portion  of  the  time  in  which 
these  transactions  happened,  in  the   family  of  the  said 
William  Bardaxvay^  declared  that  he  never  heard  a  syl- 
lable drop  from  either  of  the  said  parties,  or  observed 
any  part  of  their  conduct,  that  justified  the  remotest  sus- 
picion fhat  there  was  any  fraudulent  design  in  making  the 
said  contract ;  and  that  he  verily  believed  that  it  was  a 
bona  Jide  transaction."    It  was  further  proved  that,  in 
Febri^ary^  1804,  the  said  slave  Jack^  then  being  in  the 
possession  of  the  said  William  Hardaway^  by  virtue  of 
the  bailment  last  mentioned,  was  seized  by  the  sheriff  of 
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Supreme  Court  &f  Afpe^ih. 

Dinwiddle  county  to  satisfy  9,  f.  fa.  agaiilft  Mte^  KM 
sold  by  the  sheriflF,  tiiotigh  forbiddm  by  the  plaiPtMr,- 
under  which  ssle  the  defendant  held  i  the  debt,O0  #hi€k 
the  judgment  was  rendered,  htfirmg  ori^ated  prioi*  tt> 
the  execution  of  the  bill  of  sale,  though  the  jadgdaenff  Watf 
not  ren^red  till  afterwards. 

This  being  aH  the  evidence  in  the  case,,  the  defendaiit'A « 
counsel  oioved  the  court  to  instruct  die  jury  ^^  time  tte 
law  was,  dMit,  wherever  thei<e  is  an  abMlute  biUI  of  aaie 
for  a  valuable  consideration,  the  possesaton  must  aecoR»- 
pany  and  follow  the  deed,  in  order  to  make  tfie  co»t«]^« 
ance  valid  against  creditons;  thai,  if  the  posseaaioo  m- 
main  in  the  granti^,  that  circumstance  is  not  bnly  evi- 
dence of  fraud,  b^t  \^  fraud  per  Bty  not  to  be  controtened 
by  any  evidence  of  fair  and  bona  fide  intentions  in  the 
contracting  parties,  however  strong;  and  that,  ia  thii 
particidar  case,  the  possession^  of  the  said  slaves  stated 
to  have  remained  in  die  bargainor  Wiiliam  Hardawoitf^ 
under  the  circumstances  and  for  the  purpose  above 
stated,  after  the  execution  of  the  said  bill  of  sale  to  the 
plaintiflE^  was  such  a  possession  as  was  n^t  only  evidence 
of  fraud,  but  of  itself  fraud,  which  no  counteryailing  evi-* 
dence,  however  strcmg,  oi  bona  fide  intentions  hi  the  par* 
ties  to  the  contract,  could  wipe  away;  and  therefore  the 
jury  ought  to  find  for  dw  defendant ;  and  the  court  did 
so  instruct  the  jury,  and  added^  that  the  possession  pro» 
ven  to  have  remained  in  the  bargainor  William  Harda* 
watf  was  such,  that  counsel  could  not  go  into  argtunent 
to  prove  to  the  jury  that  the  possession,  so  as  aforesaid 
proven,  was  not  such  a  possession  as  the  rule  of  law 
(sanctioned  by  die  court  as  above  mendoned)  applied  to 
and  established  as  a  fraud  of  itself.'*  To  which  opinion 
the  plaintiff  by  his  counsel  excepted. 

Verdict  and  judgment  for  the  defendant,  and  appeal 
taken. 


flay^  for  the  appellant.    The  court  erred  in  the  vf^r 
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^  attiitli— I  ^  tbe  jurjr.     It  m  not  law  tfavt,  wtunre  postet-    Ma.b«b, 
;8M  Mmaioft  .with  the  vwdor,  the  tranaacttoa  tii  in  all  ' 

cases^frandKlent^rr  jr.    TJic  court  alao  wcat  too  far  in   ^*^ny 

.  dttCidiAg  a  qae«ti0o  of  lact,  at  weU  as  law^  Mmmu. 

'Skkt  dnctrine  of  Irand  /Mr  te^  bomt  brought  forward, 
IS  of  receat  origia :  we  are  iadeiatod  for  it  to  Mr*  Justice 
AtUer.(fi)    Theses  words  hmrt  obtatoed  poaseo^ion,  in  (a)  ^«e  t  T, 
defiance  of  the  plainest  priaciiples  of  reason  and  justice,  wartk^.  Mar- 
Prior  so  his  tiaaa  there  was  no  dectsion,  that  possession 
imist  follow  and  accompany  the  deed,  otherwise  it  is 
fraud  ^«r  se.     Lord  Coie  never  thought  a  transaction, 
fair   and   honest  ia  fisct,  was   fraudutent   in   law.     In 
Twiners  C€ue^(b)   the   circumstance  that  possession  4id    (6)  $  Co. 
not  accompany  the  conveyance  is  not  said  to  be  firaudu-     ^*  ^^'  ^' 
lent  per  se^  but  only  evidence  of  fraud,  or  a  circumstance 
to  be  weighed  with  other  circumstances. 

I  adaiit  the  modem  judges  have  sanctioned  the  doc- 
trine of  Builer;  ^s  in  Hamilton  v.  SutMcUj  1  CVancA,  309. 

No  counsel  for  the  appellee. 

Tuesday^  April  23d,  (in  the  absence  of  the  president,) 
Judge   KoANE   reported  the  unanimous  opinion  of  the 
.  court  (consisting  of  Roane,  Bkooke  and  Cabell)  that 
the  judgment  be  reversed. 
.  Tbe  court's  opinion  was  entered  as  follows : 

**  It  seems  to  the  court  here  that  there  is  error  in  the 
said  judgment,  in  this,  that  the  district  court  instructed 
the  jury,  at  the  trial,  that  the  possession  of  the  slaves  re- 
ferred to  in  the  bill  of  exceptions,  which  remained  in  the 
father,  under  the  circumstances  and  for  the  purposes 
therein  stated,  after  the  execution  of  the  bill  of  sale  to 
the  plaintiff,  was  such  a  possession  as  was  not  only  evi- 
dence of  a  fraud,  but  amounted  to  a  fraud  in  it8elf,(l) 
and  that  that  possession  was  such  that  counsel  should 

(1 )  Note.    See  pMtf  Mexander  r.  Deneale. 

VOL.  11.  30 
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not  be  permitted  to  go  into  argument  to  prore  to  ^e 
jury  that  it  did  not  itself  amount  to  and  estaUieh  a 
fraud;  this  court  being  of  opinion  that  the  weight  of 
the  evidence,  touching  the  possession  aforesaid,  was  a 
question  belonging  exclusively  to  the  jury,  and  ought  to 
have  been  left  with  them,  without  any  such  declaration 
or  dtreclion  as  aforesaid,  unless  the  aotivt  had  been  com- 
pelled by  a  demurrer  to  evidence  to,  decide  upon  it." 

Judgment  reversed,  and  cause  remanded,  ^^  with  di- 
rection that  the  court,  upon  the  future  trial,  shall  for- 
bear to  give  any  decision  upon  the  weight  of  testimony, 
as  aforesaid,  unless  it  be  required  in  the  manner  herein 
bafore  stated." 


Fridat 


\f^  Camagy  and  Wife  against  Woodcock  and  Mackey, 
Executors  of  Martin. 


of  /tracT'of  THE  contest  in  this  case  arose  on  the  following^ 
jiinpie***  tc^*'  clause  in  the  will  of  Thomas  Bryan  Martin  ••  **  I  devise 
S^^ihe  crops  *°^  bequeath  to  my  present  housekeeper,  Betsey  Powers^ 
Scr^Uiere^  and  her  heirs,  if  she  be  alive  at  the  time  of  my  deadi, 
or  growing  atone  thousand  acres  of  land,  as  described  by  a  survey 

the    time    of  ^  j  <t 

the  tciutor»8  made  by  George  Bell^  dated  the  ■  i  day  of  Jtdy^  in 
only  '  the  the  year  1794,  where  I  now  live,  together  with  all  houses 
the^yeiir™the  thercon,  and  all  the  appurtenances  and  crops  thereon^ 
^t^thw^'*^  whether  gathered  or  growing  at  the  time  of  my  death, 
the  preeediiig  and  all  the  implements  of  husbandry  used,  or  intended  to 

year   remain*  ^  ^  ^ 

ing  on  the  be  used,  upou  the  said  land,  and  one  half  my  stock  of 
•those  hrooght  horses,  catde,  sheep  and  hogs,  and  all  my  household 
other '^pianta-  goods  and  fiimiture,  (except  my  plate  and  watch,)  and, 
8toTSi/''wm*  moreover,  the  choice  of  ten  slaves  to  be  made  by  herself." 


3.  By  a  bequest  of  <<  all  my^ioiisehold  goods  and  famitare,  except  mj  plate  and  watoh,** 
ererj  thing,  aboat  the  honses,  that  had  b«en  usually  held  and  enjoyed  therewith,  and  that 
would  tend  to  the  comfort  and  aocomroodation  of  the  householder,  will  pass. 

S.  When,  in  the  context  of  a  will,  the  testator  has  explained  his  own  meaning  in  the  ate 
of  eerta'm  words,  the  court  diould  take  that  as  their  guide,  without  resorting  to  lexicogm* 
phert  to  determine  what  those  words  ought  to  signify  in  the  abstract^  or  to  adjudicated 
cases  to  dlicofer  what  they  haTe  been  decided  to  mean  under  different  cireomitaneeB. 
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The  suit  wis  brought  in  the  county  court  of  Frederick^    Ma«cb» 
by  WiUmm  Camagy^  and  Betsey  his  wife,  (late  Betsey      ...^ 
JPinoertj)  chuming  all  Ac  crops ;  not  only  those  that  were    ^■'^Jl^ 
growing  on  the  1,000  acres  the  year  in  which  the  testator  WMd#oek. 
died,  but  sdso  those  that  were  severed  at  the  time  of  his 
death,  whether  Aade  in  that   year,  or  the   preceding 
year  ;  whether  mad^  on  that  particular  tract,  or  on  the 
adjoining  plantations,  and  brought  thither  to  be  stored* 

The  plaintiffs  also  claimed  the  liquors,  books,  and 
various  other  articles  mentioned  in  a  schedule  annexed 
to  the  bill,  viz.  ^^  A  spy^ass,  7  empty  double  barrels, 
11  do*  single,  a  pair  of  large  brass  scales,  4  hogsheads, 
a  copper  tea  urn,  a  large  mahogany  chest,  2  large  brass 
sifters,  6  hearth  stones,  2  crow-bars  and  2  sledge  ham- 
mers, a  garden  pitcher,  2  grindstones,  all  the  narrow 
axes,  1  steel  apple  mill,  1  do.  com  mill,  2  large  jack 
screws,  1  brass  bushel,  77  barrels  of  flour,  do*  do.  in  the 
mill,  1  marble  mortar,  1  marque,  3  badcgammon  tables, 
1  speaking  trumpet,  1  large  office  press,  1  corn  mill  iron, 
4  plough  plates,  2  pair  large  money  scales,  and  one  iron 
ckest." 

The  coun^  court  rendered  a  decree  pursuant  to  the 
construction  put  on  the  will  by  the  plaintiffs ;  but,  upon 
an  appeal,  the  chancellor  of  the  district  court  of  Staunton 
excluded  all  crops  except  those  on  die  1,000  acres  the 
year  of  the  testator's  death ;  being  of  opinion  that  die 
words,  **  Whether  gathered  or  growing,'*  were  used 
^  to  prevent  such  as  should  be  severed  before  the  31st 
day  of  December  from  being  assets  in  the  hands  of  the 
eKcutors.»  c^]^.Sl' u 

He  also  excluded  the  liquors,  books,  and  all  other  p.  ioo*  ••  ^ 
articles  that  did  not  come  strictly  within  the  idea  of 
household  fumtture  and  implements  of  husbandry*  On 
this  branch  of  the  controversy,  his  opinion  was  in  the  fol- 
lowing words:  ^^  The  next  difficulty  arises  on  the  devise  of 
the  household  goods  and  furniture  ;  for,  I  presume,  none 
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can  nise  akout  tb«  impleioMts  of  butfbaiidbf :  ^a«eirer 
H  necessary  or  usefvl  iq  carrying  on  the  buffinesv  of  $h« 
£Rriii  are  embraced  by  these  words.  Household  gooA^ 
•  and  household  famiture  must  receive  the  same  iaterpre* 
tation;  for  they  are  die  same.  In  Keffy  v.  Pbwiefty  Ami* 
605.  household  furniture  is  said  to  comprise  erery  tfiing 
useful  or  eonvenient  to  the  householder,  or  omamentaf  to 
the  house ;  and  that  circumstances  are  to  be  considered 
in  determining  what  will  pass  by  it.  But  this  definition 
or  description  of  household  furniture  must  be  taken  in  a 
limited  sense ;  for^  in  the  same  case,  it  is  heM  that  books 
%vill  not  pass  by  it;  though  there  was  some  evidence  of 
the  testator^s  intention  to  pass  them.  In  Bridg'cman  r. 
Z)d»e,  3  Atk.  i76.  it  is  laid  down  that  a  Kbrary  wfll  not 
pass  by  a  devise  of  furniture,  and  it  is  there  said  to  have 
been  so  determined.  In  Porter  v.  Tdurnatf^  3  Veaefj 
jun.  9\t.  it  is  ^id  to  have  been  determined  that  the 
word  furniture  does  not  incKide  books  or  wincfl)* 

**  The  marqud  cannot  pass  under  any  construction  of  "Ae 
will  J  nor  the  backgammon  tables ;  fcr  I  cannot  consider 
them  more  useful  or  ornamental  than  a  library,  and; 
more  especially,  as  the  devisee  is  a  female,  whom  I  will 
not  presume  either  very  skilful  in  the  game,  or  inclina- 
ble to  practise  it.     Widt  respect  to  the  spyglass,  and 
speaking  trumpet,  I  cannot  bring  them  within  any  idea 
which  I  have  of  household  furniture.     It  is  true,  that 
they  may  be  useful  and  convenient  to  the  proprietor  r 
but  not  more  so  than  a  surveyorV  compass,  or  a  set  of 
blacksmith'^  tools.  The  hearth  stones,  if  intended  for  any^ 
of  the  houses  upon  the  1,000  acres,  ought  to  pass:  the 
intent  of  the  testator  must  have  been  such.     The  com 
mill  iron  (perhaps  an  iron  com  mill  is  meant,  as  there  is 
before  mention  ntade  of  a  steel  com  mill)*  if  so,  it  passes^ 

(1)  Note.    In  additkm  to  these  aathoiities,  IFiAKafw,  in  argument,  okeil 
SUmning  y.  Style^  to  show  ibai,  under  a  deyise  of  **  one't  bousehcld  goods 
andimplMMBtvof  hoosekotdi**  mak,  bopt^  beer^  ale  and  other  fictnili  iit 
the  house  do  not  pass;  also  S  Ftmb^  b.  4.  o.  1.  s.  11. 
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©r,  if  it  in  the  iron  ef  a  mill  devised  to  Ac  appellee  Eli-    Marcw, 
taheth^  ft  must  dso  pass.     The  liquors,  as  before  said^  do      .-^ 
not   pass:  nor   can  I   consider  the  empty  barrels,  &c.     ^"^W 
within  the  devise ;  they  arc  not  household  furniture,  nor   Woodcock. 
implements  of  husbandry,  though  they  might  be  useful 
in  securing  some  of  the  products   of  the   farm.     The 
other  artfcks   in  the  schedule   fezcept  the    flour^   the 
right  to  which  will  depend  on  circumstances,  one  im- 
portant one  will  be  the  crop  out  of  which  it  was  made) 
witf,,  I  think,  pass  by  the  devise* 

^*  It  has  been  contended  that  the  exception  of  the  tea* 
tator's  plate  and  watch  affords  evidence  that  every  diing 
else  was  intended  to  pass  by  the  devise ;  and  that,  though 
the  plate  would  pass,  yet  the  watch  would  not;  and 
therefore  the  exception  would  have  been  idle  and  useless 
in  any  other  view.  But  it  must  be  observed  that  the 
plate  and  watch  were  intended  as  specific  legacies  to 
near  relations,  and  reserved  for  that  special  purpose. 
The  exception  of  the  watch  might  be  therefore  connect* 
ed  with  the  plate,  out  of  abundant  caution.'' 

The  chancellor,  therefore,  reversed  the  decree  of  the 
county  conrt,  and  directed  an  acconnt  to  be  taken  of  the 
several  articles  to  which  the  appellees,  Carnagy  and  Wifcy 
were  entitled,  according  to  the  principles,  and  subject  to 
the  restrictions,  he  had  mentioned.  From  this  decree, 
by  special  leave  of  the  court,(a)  an  appeal  was  taken,      (a)  See  Rn. 

0.  893.  t.  1. 

Wickhamy  for  the  appellants. 
WtlliamejioTfitit  appellees. 

Wednesday y  May  1st.  The  president  informed  the  coun- 
sel that  ihe  record  was  defective  ;  a  copy  of  the  will  not 
being  inserted. 
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'itiV^  Judge  Roane  obeenred  there  wad  no  clause  in  th» 
bill,  or  answer,  praying  the  will  to  be  taken  as  pari  there* 
o£. 


CtfDSgJ 

IJToodeoek. 


Wiciham.  By  consent  of  parties,  a  copy  of  the  will 
may  now  be  received. as  part  of  the  record.  There  is  in 
the  bill  a  reference  to  the  will,  and  that  is  sufficient. 

WiUiams.     In  the  case  of  Bristow  v.   The  Common- 
.(c)  Order    wealthy  (MS.)(a)  a  whole  record  was  admiued,  by  con- 
tSy  1806.       sent  of  parties^  to  be  added  to  the  transcript  before  the 
court* 

On  examining  the  order  made  in  that  case,  the  court 
was  satisfied,  and  a  copy  of  the  will  was  received  by 
consent. 

Judge  Cabell  observed  another  defect.  A  statement 
of  an  account  of  sales  is  referred  to,  but  does  not  appear* 

Wickham.  The  failure  to  file  that  exhibit  wa»  a  fault 
of  the  defendants;  of  which  they  have  no  right  to  com-^ 
plain. 

Monday^  June  24th.     The  judges  pronounced  their 
.   ophiions. 

Judge  Cabell  (after  stating  the  case)  proceeded  as  fol- 
lows :  This  is  not  one  of  those  cases  in  which  we  are 
obliged  to  bend  the  testator^s  intention  to  some  stubborn 
rule  of  law.  On  the  contrary,  it  is  admitted,  on  all  hands, 
that  that  intention  (whatever  it  may  be)  must  here  pre- 
vaiL  And  it  appears  to  me  that  all  the  difficulties  made 
in  this  case  have  arisen  from  attending  to  the  common 
and  natural  acceptation  of  certain  terms,  rather  dian  to 
the  sense  in  which  they  are  used  by  the  testator ;  from 
considering  those  terms  in  the  abstract,  rather  than  as 
explained  by  other  paru  of  the  will,  and  the  circum- 
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stances  of  this  particular  case.    I  can  perceive  nothing    MARCR^y 
in  the  will  calculated  to  restrict  the  devise  of  the  crops  '' 

as  the  chancellor  has  done.  The  expressions  are  broad  Camagj 
and  general,  extending  to  all  crops  ^^  gathered  or  grow-  Woodeoek, 
ing,'*  and  correspond  with  the  liberal  provision  intend- 
ed by  the  testator.  The  construction  of  the  chancellor 
would  render  almost  nugatory  that  partof  thevrillwhidi 
gives  the  crops  <^  gathered  :*^  for,  suppose  the  testator 
had  died  on  the  1st  of  April;  to  what  could  the  term 
^^  gathered"  have  applied,  but  to  the  crops  of  the  pre- 
ceding year  i 

With  respect  to  the  books,  liquors,  &c.  it  is  important 
to  be  observed  that  this  was  a  devise  in  fee  ;  that  the 
devisee  took  the  lands,  with  all  the  houses^  all  their  ap- 
purtenances, all  the  implements  of  husbandry,  half  the 
stocks  of  every  kind,  and  all  the  household  goods  and 
furniture ;  and,  even  if  the  testator  had  left  us  to  collect 
his  intention  from  these  circumstances  only,  I  think  the 
infn^iice  would  have  been  extremely  strong  that,  al- 
though, ^^ household  goods,"  and  "household  furniture," 
have  in  some  cases  been  decided,  and  may  in  general  be 
considered,  synonymous,  yet,  in  this  case,  the  testator 
intended,  by  "  household  goods,"  something  more  than 
mere  "  furniture;"  that  he  intended  every  thing  about 
the  houses  that  had  been  usually  held  and  enjoyed  there- 
with»  and  that  would  tend  to  the  comfort  and  accommo- 
dation of  the  householder.  But  this  inference  is  render- 
ed irresistible  when  we  consider  the  exception  of  the 
"  watch,"  which  the  testator  thought  it  necessary  to  make 
from  this  devise.  There  is  not  one  article,  in  the  whole 
list  objected  to  by  the  executors,  which  would  not  fall 
under  the  idea  of  "  household  goods,"  with  as  much,  if 
not  more,  propriety,  than  the  watch ;  and  yet  the  testator 
shows  that  these  terms,  as  understood  and  used  by  him- 
self, would  have  comprehended  the  watch,  had  it  not 
been  specially  excepted.  Of  course,  the  articles  not  ex- 
cepted must  pass.     The  testator  having  explained   his 
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•  * 

cmn  meaning  in  the  use  of  these  terms,  I  shall  take  that 
as  my  guide,  without  resorting  to  lexicographers  to  de- 
termine what  the  same  terms  ought  to  mean  in  the  ab- 
stract, or  to  adjudicated  cases  to  discover  what  they  have 
been  decided  to  mean  mder  different  circumstances.i 
Widiout  imiairing,  therefore,  what  would,  in  general,  not 
pass  by  the  terms  ^  household  goods  and  furniture,'' 
but  believing,  from  the  particular  circumstances  of  this 
case,  that  it  was  the  intention  of  the  tesutor  to  bequeath 
the  arddes  objected  to,  I  am  of  opinion  that  the  decree 
of  the  chancellor  be  reversed,  and  that  of  the  counqr 
court  be  afllrmed. 


Judges  Brooks  and   F&xxino  said  that  their  send- 
meats  were  expressed  in  the  opinion  just  pronounced. 

Decree  of  the  chancellor  unanimously  reversed,  and 
that  of  the  county  court  affirmed. 


Tuesday, 
April  ^»d. 


Monroe  (Governor)  against  Redman  and  otheiiL 


Uker^**^roI  '^  ^°  action  upon  a  sheriff's  official  bond,  in  the  dis* 
rito   IB  il^c   trict  court  of  King  and  ^een^  the  writ  was  served  on 

24th     section  7%        %       .«.  t^ 

of  the  district  Vincent  Redman^  (the  sheriff,)  and  Fouchee  G.  Tebbs^  one 
tends  toTsoiu  of  the  secuntics ;  the  return  being  that  the  other  secu- 
8em5*bondi^  "ties  wcre  no  inhabitants.  Issue  was  joined  on  the  plea 
^dit^*s*"'  of  nil  debet;  and,  when  the  cause  came  on  for  trial,  the 
be  pcrforme    defendants  proved  that  the  defendant  Redman  resided  in 

Dj  the  pniici-  ^ 

pal  obligor  Richmond  county,  out  of  the  King  and  ^een  district,  at 
as  to  bonds  the  time  of  issuing  the  writ ;  and  (admitting  the  de«» 
oondiUons  to  fendant  Tebbs  to  have  resided  within  the  district  at  that 
by  ^the**'^obii.  time)  they  moved  the  court  to  dismiss  the  suit,  as  no 
SfeiS'iy?' ^  °'  writ  of  copios  ad  respondendum  had  been  previously  is- 

8.  It  is  too  kite*  after  issue  joined,  to  otjeet  to  the  eourt't  jurisdiction « on  the  ground  of 
noQ-residenee  of  the  defendant 
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Ated  iigaiiisf  the  daid  Red^M  \tk  the  dktrict  fai  whicli  be  ^^^ff^ 
resided  :  whereupon  die  suit  was  aceordhigly  disteiseed ; 
^  Hie  court  considering  that  the  defendant  Redmdn  was 
bound  by  the  obligation  for  performance  of  a  personal 
duty^  hi  which  the  defendant  Tebb%  was  not  jointfy^  or 
jointly  and  sever^y,  bound."(l) 

On  the  motion  of  Archibald  M^Call^  (the  relator,  for 
whose  benefit  the  suit  was  brought,)  an  appeal  was  taken# 

WilliafM^  for  the  appellant,  relied  on  die  proviso  in  the 
24th  section  of  the  district  court  law,(a)  as  authorizing    (a)   n^ 
Ae  action  in  this  case,  diough  one  of  this  deiendanta  re-  ^l  "^  ^' 
sided  out  of  the  district* 

Wirt  J  contra.  The  proviso  applies  to  bbiids,  Of  cove- 
nants, for  payment  of  money,  or  for  performaiice  of  joifit 
and  several  contracts  ;  but  not  to  bonds  With  tollatera! 
conditions.  The  contract  here  is,  that  the  sheriff  shall 
perform  the  duties  of  his  office ;  not  that  the  securitiol 
as  well  as  the  sheriff  shalL 

WilRamSy  in  reply.  This  is  certainly  ^  a  joint  and  se- 
veral bond  for  the  performance  of  a  contract,'*  vi2.  that 
the  sheriff  should  perform  his  duty. 

Besides,  the  defendant  appeared  and  pleaded;  afte^ 
which  it  was  too  late  to  take  an  objection  of  this  na- 

Mmf.     9^ 

Wednesday^  April  24th.  The  Judges,  C abeli..  Brooks,  ▼•  |^^JJ|^» 
RoANB  and  Fleming  concurred  in  opinion  that,  after 
issue  joined,  it  was  too  late  to  take  advantage  of  the  non« 
residence  of  the  defendant ;  Roane  observing  that  he 
conceived  the  point  settled  in  Bradley  V.  W'elcht  and  the 
true  construction  of  the  act  of  assembly  to  be,  that  the 

(1)  Note.  The  bond  was  in  the  ^isual  form,  binding  the  obligors  jointtj 
«Qd  sevenUIy,  with  a  «on<|itioii  in  the  form  prescdbed  by  law.  Hev.  Cod^^ 
TOl.l.e.80.i.ia 

VOL.  II.  3t 
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writ  is  to  be  diismissed,  upon  condition  that  advantage 
be  taken  on  the  first  calling  of  die  cause.(l) 

Judgment  unanimously  reversed,  and  cause  remanded 
for  farther  proceedings  upon  the  issue  joined. 

(1)  Note.  See  3  Tuck.  JBL  appendix,  note  D.  p.  5].  and  i  Wash.  153, 
15i. 

K.  B.  No  opinion  wu  given  upon  the  point,  whether  the  rait  might  have 
hecn  diaoiiMed  if  the  ob,|ecUon  had  been  taken  in  time* 


Tuesday, 
j9pnl2Sd. 


Triplett^s  Executors  against  Jameson, 


1.  Any  per- 
son interest- 
ed in  the  set- 
tlement of  an 
execotor^s  ac- 
count may  ob- 
ject toiu  be- 
ing allowed 
and  recorded, 
und,  being  o- 
▼ermled  in 
•uohobjection, 
may  appeal  to 
a  superior 
coort. 

9.  A  oommis" 
elon  of  more 
than-  five  per 
cent,  on  the 
amount  of 
•ales  and  ool- 
leetions, 
ciught  not  to 
he  allowed  an 
executor,  ex- 
eept  o^KHi  pe- 
culiar ciroum* 


ON  the  motion  of  Charles  Little  and  George  Triplett^ 
executors  of  William  Triplett^  deceased,  the  court  of 
Fairfax  county  appointed  commissioners  to  settle  their 
account  with  the  estate  of  their  testator,  which  was  ac« 
cordingly  examined,  and  reported  to  be  correct,  by  the 
commissioners,  and,  being  again  examined  in  open  court, 
was  allowed  and  ordered  to  be  recorded  ;  though  object- 
ed to  by  Robert  B,  yameson^  (^  one  of  the  devisees,  in 
right  of  his  wife,^^)  who  filed  exceptions  to  bo  much  of 
the  report  as  allowed  a  commission  of  7  1-2  per  cent*  to 
the  executors  upon  the  amount  of  sales  and  collections, 
as  ^^  unreasonable  and  too  much."(l)  Robert  B.  Jameson 
appealed  to  the  district  court  holden  at  Hatfmariet^  whicltk 
reversed  the  order  of  the  county  court,  and  directed  a 
commission  of  5  per  cent,  only  to  be  aUo^red ;  where^ 
'  upon  the  executor$  appealed. 

BottSf  for  the  appellants,  insisted  that  Jameson  had  no 
right  to  appeal  from  the  order  of  the  county  court ;  anti 
ci^d  Sayre  v.  Grpme^^  X  H.i^  M*  403, 

(1)  Note.  The  amount  of  sales  was  97»889  dollars  and  31  eents ;  of  eaah  hi 
the  hank,  and  in  the  desk  of  the  tcsUtor,  at  the  time  of  his  death,  l,0i7 
dollars  and  S5  cents;  and  of  collections  9IS  dollars  and  90  cents.  The  eomi 
RMnion  allowed  was  7  1-S  per  cent,  npOD  the  total  of  tl^te  rama* 
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Peyton  Randolph,  contra.  The  case  of  Say  re  V.  Grymee 
is  not  like  this;  for  Say  re,  who  obtained  the  supereedeas 
in  that  case,  was  not  a  party  on  the  record;  whereas^ 
herCf  Robert  B*  Jameson  regularly  made  himself  a  party, 
by  taking  the  objection  in  the  county  court. 

BottSy  in  reply,  cited  Hokomb  v.  Purnalk  deferred  to 
by  Judge  TucKBR,  in  1  JK  &f  M.  406,  407.  and  Dunlop 
V.  The  Commonwealth  J  2  Callj  284.  In  Say  re  v.  Grymes, 
the  court  went  upon  th\e  general  principle,  that  a  per- 
son not  interested  can  neither  appM  nor  obtain  a  super* 
scdeasm  Besides,  this  was  not  a  proper  subject  for  an 
appeal :  the  county  court  had  conclusive  power  on  the 
subject,  and  were' the  best  judges  whether  the  Commis- 
sion of  7  l'2per  cent,  was  reasonable  or  not. 

P.  Randolph.  The  county  court  was  bound  to  exer- 
cise a  sound  discretion  ;  and  whether  they  did,  or  not, 
is  a  question  properly  examinable  by  a  superior  tribunal. 
Nothing  is  to  be  presumed  in  favour  of  their  decision. 
The  account  is  brought  up,  and  this  court  has  all  the 
data  to  enable  it  to  form  a  judgment.  Seven  and  a  half 
per  cent,  is  an  extravagant  compensation  in  this  case. 
An  executor  is  not  to  be  allowed  as  an  insurer  of  the 
debts ;  but  in  proportion  to  his  trouble  and  expense, 
according  to  fixed  principles. 

Wednesday^  April  24th.  Judge  Roane  pronounced 
the  opinion  of  the  court.  **  The  court,  considering  that 
the  appellee  appeared  and  contested  the  allowahce  of 
the  executors'  account,  as  stated  in  the  proceedings; 
that  he  averred  himself  to  be  interested,  as  a  devisee,  in 
the  estate  in  question,  and  appealed  from  the  judgment 
of  the  court  of  Fairfax  county  sanctioning  the  account ; 
are  of  opinion  that,  under  the  decision  of  this  court  in 
the  case  of  fVingfield  v.  Crenshaw^  Z  H.^  M.  24f5.  the 
case  was  properly  carried  by  him,  by  way  of  appeal,  to 
the  district  court;  and  that  that  court  rightly  reversed 
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f^^f^  4&#  jodgmtut  gppeiaed  from }  imwwicIi  w  w  CmH  cft 
_1  ciixninittancep  are  stsnttd  Q»  the  part  of  l3u»  appeUanCt 
'';]^**  juatifyiog  the  nUowaftcf  of  a  fjowuftiwion  of  f  1*S  /#r 
M<Mardo.  ^^1^,^  to  the  ^xeciHors.  The  ooljr  doabt  the  co«rt  haii 
upon  the  subject  wa$,  whe  Aer,  iBaimiich  as  the  iMrdcr  of 
idlowance  by  the  court  of  Fairfax  county  was  onty  ex  parte f 
W  appeal  would  lie  from  the  judgmenti  but  considering 
that  such  epc  parte  9epltmtnt  migfctopwate  injuriously  t# 
the  app^Heeand  others,  h*  the  event  of  the  lossof  testhnonjr 
and  dpcvments  coB^B|;te»t  to  impeach  that  alloir«aea»  whoi 
the  same  might  ttheiMfter  be  more  deliberately  ^uesdoa* 
ad ;  the  court  is  incUned  te  sustain  the  an>aal,  under  dun 
provision  of  the  act  which  gives  a  right  of  appeal  to  lA 
who  mjQT  be  injured  or  aggrieved,  by  the  sentence  or 
judgment  of  a  county  court,  in  aiiy  soSt  or  contest  whair 
soever  if*'' 


TuB9dag.  Fenwicl:  against  M*Miirdo  and  Fisher. 

1.  In  an  ae^  THE  Only  question  decided  in  this  case  wa^,  whether 
nant,  upon  ar- the  appcBces,  who  were  originaDy  defendants  in  an  ac- 
vhich  the^e.  tion  of  Covenant,  had  full  remedy,  or  had  it  in  their 
thon^  the  power  to  defend  themselves  effectually,  at  common  law* 
Sfel^to  his  '^^^  articles  of  agreement,  on  which  the  action  was 
P<»^?P**J"  founded,  were,  \n  substance,  as  follows  i 

tain  mills,  to  »    ^        »  t-^  t 

put  the  same  «« Articles  of  agreement  this  day  entered  into  between 
repair,  and  to  CharlcB  jfomes  M^Murdo  aiid  George  Fkher^  trustees  of 

Ijoake  soeh  al- 
terations in  th^  eoDstraetion  thereof,  as  should  in  his  opinioii  be  best  ealculated  to  gire  then 
their  full  power  and  effect;  engaging  that  they,  at  all  times,  would  be  readj  to  yvf  the 
amount  or  the  expenditures  incurred,  on  the  production  of  prdper  voookersi  and  that  the 
ptaintiff  should  retain  the  possession  and  use  of  the  premises  for  v  term  of  jears.  paring  a 
certain  rent  f  **  provided,  that,  in  all  the  repairs  and  improvements,  thus  1^  to  his  disere- 
tion,  he  would  not  consider  his  own  temporary  aeeommodation  only,  but  tlyjpennanattt  ad- 
vantage of  the  property  also,  and  proportion  the  expenditures  acoordingly  r  upon  the  plea 
of  <•  coveiumu  performed,^*  and  issue,  Ibe  question  whether  |be  {Oaiatit  W  eomp1i«l  vitk 
the  terms  of  the  provito  was  properly  beibre  the  jury. 

&  Where  a  cause  has  been  once  fully  heard  and  decided  iq  a  court  of  oommon  law,  hav- 
ing competent  jurisdiction  of  the  aase,  a  eourt  of  equity  oufftit  not  to  interfere,  salesa 
fraud  or  ntrprite  be  suggested  and  proved,  or  some  material  adventitioai  oirciimstai»f« 
had  ariaeot  w|kiak  aould  not  hate  l|ec;|i  fiMMneoQ^  or  gsartcdasniat. 
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^am€$  Wwdfops  d<e«a$€d,  of  the  one  part,  and  WilRam    ^g^^* 
fenwick^  of  the  other  part,  witaeM,  that,  for  the  con?      -*— 
aideratioiis  hereafter  expressed,  the  said  M^Murdo  and    ^^^^ 
fi$her^  as  trustees  aforesaid,  do  hereby  grant  unto  the   M^*dfc 
aaid  Fenwick  full  and  free  liberty  and  authority  to  take 
into  his  possession  the  mills,  situate  on  Falling  Creek  in 
the  coun^  of  Cheeterfield^  conunonly  called  and  known 
by  the  name  of  the  AmptkiU  MiU»j  ftcc.  to  put  the  same, 
and  every  part  thereof,  in  perfect  and  complete  repair, 
and  to  make  such  alterations  in  the  construction  of  the 
aaid  mills  as  shall,   in  the  opinion  of  said  Fenwick^ 
\e  best  calculated  to  give  them  their  full  power  and 
^jfecti  to  erect  (should  he  choose  to  do  so)  a  saw-miH^ 
cooper's  shop  and  store-house,  in  such  situations  as  he 
shall  think  proper;  as,  also,  a  bridge  across  the  creek^ 
tec* ;  for  the  said  purchases,  and  for  the  hire  or  salary  of 
the  different  workmen,  &c.  except  such  as  may  attend 
the  erection  of  the  before-mentioned  bridge,  the  said 
M'Murdo  and  Fisher  hereby  acknowledge  themselves  to 
be  responsible,  and  engage  that,  at  all  times,  they  will  be 
willing  and  prepared  to  pay  the  same,  on  the  production 
of  proper  vouchers.     And  it  is  further  agreed  upon,  and 
^nderBtood,  that  the  said  Fenwick  shall  retain  quiet  and 
peaceable  possession  of  the  before-mentioned  property, 
for  and  during  the  full  term  of  ten  years,  from  the  first 
day  of  October  next,  during  which  it  shall  be  subject  to  his 
eitclusive  management  and  control,  and  shall  be  worked 
or  used  by  him,  his  heirs  or  assigns,  during  that  period, 
for  his  or  their  exclusive  interest  or  emolument  i  Provt^ 
ded^  (and  the  proviso  is  btroducedby  the  trustees,  in  per- 
fect confidence  of  its  full  and  proper  influence  on  the  said 
Fenwick^)  that,  in  all  the  repairs  and  improvements  thus 
left  to  his  discretion,  the  aaid  Fenwick  will  not  Cimsider  his 
own  temporary  accommodation  only^  but  the  real  and 
permanent  advantage  of  the  property  also,  and  propor-^ 
tion  the  expenditures  accordingly.     And  the  said  Fen* 
-wick  doth  hereby  engage,  bind  and  oblige  himself  to  ob- 
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March,  (gin  the  necesdary  workmen  and  labourers  as  speedfi^  aA 
possible,  and  on  the  most  advantageous  terms  be  can^ 
and  to  complete  the  work  before  particularized  with  all 

M^Murdo.  the  despatch  which  shall  appear  to  htm  to  consist  with  tho 
durability  thereof  i  that  the  completion  of  the  mills  shall 
be  the  first  object,  and  shall  not.be  impeded  by  any 
other  ;  that  when  the  milk  shall  be  completed  the  year 
shall  commence;  at  the  termination  whereof,  he  wiB 
pay  to  the  said  M^Murdo  and  FiBher^  or  to  whoever 
else  shall  be  duly  authorized  to  receive  the  same,  the 
sum  of  six  hundred  dollars ;  at  die  end  of  each  of  the 
next  succeeding  two  years  the  like  sum  i  at  the  end  of 
each  of  the  next  succeeding  three  years,  the  sum  of  one 
thousand  dollars ;  and  (should  he,  his  heirs  or  assigns, 
choose  so  long  to  retain  said  property)  at  the  end  of 
each  of  the  next  succeeding  three  years,  the  sum  of 
twelve  hundred  dollars :  at  that  time  (which  will  include 
a  term  of  nine  years  from  the  completion  of  the  mills) 
this  lease  shall  terminate*  It  is  also  understood,  and 
agreed  to  by  the  said  Fenwick^  that,  shotild  the  said  mills 
not  be  completed  by  the  first  day  of  October^  which 
shall  be  in  the  year  eighteen  hundred  and  two,  the  rent,  asr 
above,  shall,  notwithstanding,  commence  on  that  day,  and 
be  payable  on  the  same  day  in  the  ydar  next  succeeding ; 
provided,  however,  that  the  works  shall  not  have  been 
retarded  or  destroyed  by  fire,  freshes,  or  other  inevita- 
ble accidents.  The  said  Fenxvick  hereby  further  engages^ 
for  himself,  his  heirs  and  assigns,  that,  at  the  termina- 
tion of  the  lease  as  before  mentioned,  the  said  mills  and  * 
appendages,  as  before  pardcularized,  shall  be  delivered 
up  to  the  said  M'Murdo  and  Fnher^  or  to  whoever  eke 
shall  be  authorized  to  receive  the  same,  in  good  working 
and  tenantable  condition,  such  accidents  by  fire,  water, 
or  otherwise,  as  witi)i  due  care  and  skill  might  have  been 
prevented,  and  common  wear  and  tear  excepted :  and 
should  the  said  Ftnwiciy  at  any  time  previous  to  the  ter^ 
mination  of  the  lease  as  aforesaid,  resolve  to  rekase  the 
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sftid  mills  and  appendages^  he  hereby  engages  to  the  said    ^|^^f "' 
mistees  a  preference  to  any  other  tenant  on  equal  terms.      — 
In  testimony,  and  for  the  due  performance  of  these  their      ^"^^^ 
respective  engagements,  the  parties  hereto  do  hereby    ^^^wto* 
bind  themselves,  their  heirs  and  executors,  each  unto  the 
o&er,  their  heirs,  executors  and  assigns,  in  the  penalty  of 
twenty  thousand  dollars,  to  be  paid  by  the  party  default-^ 
iilg  to  the  party  performing ;  and  have  hereunto  set  their 
hands  and  fixed  their  seals,  this  eleventh  day  of  August^ 
eighteen  hundred  and  one," 

The  declaration  set  forth  the  articles  of  agreement 
very  fully ;  averred  that  every  thing  was  done  on  the  part 
of  the  plaintiff  that  be  was  bound  to  perform;  and 
charged  the  breach  in  the  refusal  of  the  defendants,  on 
the  SOtK  day  of  August ^  1803,  to  pay  to  the  plaintiff  the 
sum  of  1,996A  19*-  9rf.  for  which  they  were  responsible 
according  to  the  contract,  and  for  which  he  produced 
proper  vouchers ;  stating  that,  on  the  first  day  of  yonwa- 
ry,  1802,  422/.  15«*  6^/*  (part  of  the  sum  above  mention- 
ed) was,  and  part  thereof  had,  long  before,  been  due» 
Plea,  ^^  covenants  performed,"  and  issue*  The  jury 
found  a  general  verdict  for  the  plaintiff,  for  2,34 lil  lU. 
ltd.  damages ;  and  judgment  was  entered  accordingly. 

To  this  judgnjient  M^Murdo  and  Fisher  obtained  an 
injunction  from  the  superior  court  of  chancery  for  the 
Richmond  district,  chiefly  on  the  grounds  that  Fenwick^s 
expenditures  on  the  mills  were  extravagant  and  excessive, 
and  not  for  the  real  and  permanent  advantage  of  the 
estate ;  that,  availing  himself  of  that  clause  of  the  con- 
tract  which  authorized  him  to  make  such  alterations  in 
the  construction  of  the  mills  as  should,  in  his  opinion, 
be  best  calculated  to  give  them  their  full  power  and 
effect,  he  proceeded,  not  only  to  repair  the  old  machine- 
ry, but  to  construct  new  machinery  throughout,  and  on  a 
new  plan ;  which  was  not  the  intention  of  the  contract  i 
^at,  at  the  trial  at  law,  it  having  been  admitted  by 
J^Murdg  and  Fisher  that  the  money  charged  in  the  ac- 
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count  had  been  paid,  ^  the  denial  that  it  was  properly 
chargeable  to  the  defendants  at  law  seemed  to  have  but 
little  influence  on  the  jury,*'  and  they  sanctioned  every 
charge  made  by  Fenwick;  that  the  jury  had  not  time  for 
a  full  and  deliberate  investigation  of  an  account  so 
lengthy  and  important,  and  taking  the  words  of  the  coU'^* 
tract  as  their  guide,  and  (not  considering  (perhaps  cor- 
rectly avoiding  to  consider)  the  trust  reposed  in  the 
plaintiff  at  law)  they  thought  he  had  a  right  to  make 
any  alterations  he  might  deem  expedient* 

The  answer  fully  and  particularly  denied  the  equity 
of  the  bill ;  averring  that  all  the  improvements  were  bo* 
najide  made,  being  such  as  were  indispensably  necessary 
to  embrace  the  objects  and  provisions  of  the  contract, 
and  to  promote  the  permanent  advantage  of  the  property ; 
and  that  this  was  shown  to  the  satisfaction  of  the  jury, 
and  of  the  plaintiffs  themselves,  by  the  testimony  of  the 
millwright  summoned  by  them. 

A  great  number  of  depositions  were  taken  on  both 
sides  ;  among  which  were  those  of  five  of  the  jurors  who 
rendered  the  verdict  at  common  law ;   one  of  whom 
swore  that  the  jury  did  not  inquire  whether  any  particu- 
lar  article  in  the  account  was  too  high  or  too  low,  or  if 
there  was  more  than  was  necessary  ;  as  they  considered 
fenwick  not  limited  by  the  contract  as  to  the  repairs  or 
improvements  which  he  might  think  calculated  to  give 
the  mills  their  full  power  and  effect ;  but  that  juror  heard 
no  testimony  tending  to  show  any  money  was  used  im- 
properly, or  that  more  was  expended  than  was  necessary* 
Three  of  them  deposed  that  the  trial  was  full ;  that  the 
jury  gave  their  verdict  upon  complete  proof  of  the  plain^ 
tiff's  demand,  after  every  objection  *^  which  the  counsel 
for  the  defendants  made''  had  been  considered  i  being  of 
opinion  that  the  money  was  properly  expended  in  erect- 
ing necessary  works,  completed  upon  the  most  economi- 
cal terms,  and  according  to  the  spirit  of  the  contract  be- 
tween the  parties.     The  fifth  was  in  geqeral  of  the  same 
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Y^ioiotty  but  said  there  was  some  uimecessaiy  expense 
Which  appeared  to  proceed  from  error  in  judgment,  for 
which  Fenwici  was  not  thought  responsible  by  the  jury. 

The  depositions  conuined  a  variety  of  testimony  con-  M*^«rt«- 
xeming  the  comparative  expediency  of  repairing  the  old 
works,  or  of  resorting  to  the  new  plan  adopted  by  Fen^ 
xuick  y  taking  into  view  the  quantity  of  water  in  the  stream^ 
and  value  of  custom  to  the  mill,  compared  with  the  ex- 
pense incurred. 

It  appeared  in  evidence,  that  the  machinery  in  the 
mills,  when  he  took  possession,  was  of  litde  or  no  value; 
but  that  the  expense  of  repairing  the  old  machinery 
would  have  been  much  less  than  that  of  erecting  the  new  ; 
which,  however.  Was  better  calculated  to  make  the  most 
of  the  wheat,  and  more  advantageous  to  the  lessee.  A 
witness  was  of  opinion  that  the  mills  cbuld  have  been  re- 
paired upon  the  old  plan  for  1,710/.  3*.  11  S-W. ;  but  as 
to  this,  the  testimony  was  doubtful.  The  money  paid  by 
M^Murdo  and  Fishery  and  credited  by  FenxtncJk  in  his 
account,  rendered  before  the  district  court,  amounted 
to  1,825/.  4s.  ed. ;  adding  to  which,  2,086/.  19*.  9d. 
(the  sum  he  recovered,  exclusive  of  interest,)  the  cost 
of  the  new  works  appeared  to  be,  at  least,  3,912/.^ 
4s.  3d. 

The  late  chancellor,  on  the  28th  of  March j  1806,  made 
the  injunction  perpetual;  from  which  decree  Fenwici 
appealed. 

The  case  was  very  elaborately  argued  upon  the  merits, 
as  well  as  the  question  of  jurisdiction  ;  by 


Williams  and  Warden^  fdr  the  appellant,  and 

Call  and  Ifayy  for  the  appellees. 

Upon  the  last  point,  the  counsel  for  the  appellees  con- 
tended that  effectual  defence  could  not  have  been  made 

VOL.  II.  &2 
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UAnen,    at  law,  under  the  plea  that  was  filed,  or  anjr.  oAer  pica 

*  that  could  have  been  filed. 
Fenwidc  |^  ^^y^^  pi^^  was  "  covenants  performed,'*  which  eoveai 
M<Manl0.  only  the  ground  occupied  by  the  declaration,  and  amounts, 
in  substance,  to  the  plea  of  payment*  Under  this  {den 
no  matter  of  defence  could  be  introduced  by  the  defend- 
ants, but  such  as  tended  to  support  their  |^a.  They 
could  not  avail  themselves  of  a  precedent  covenant  to  be 
performed  by  the  plaintiff,  and  could  not  have  held  him 
to  prove  performance  on  his  part  of  such  precedent  cove- 
nant. All  the  plaintiff  was  bound  to  prove  was  the 
amount  of  the  sums  expended,  and  that  proper  vouchers 
were  produced. 

But,  in  this  case,  the  proviso  was  not  even  a  precedent, 
but  a  collateral  and  independent  covenaAt.    The  gene* 
ral  averment  of  *^  performance,  on  the  part  of  the  plain- 
tiff, according  to  the  true  intent  and  meaning  of  the  cob- 
.  tract,^  does  not,  in  this  case,  refer  to  the  proviso,  but  to 
the  preceding  part  of  the  declaration,  in  which  the  plain- 
tiff, after  reciting  the  words  of  the  contract,  has  mtrodu- 
ced  the  novelty  of  undertaking  to  set  forth  the  intent 
and  meaning  of  those  words.    In  this  declaration  there 
is  no  averment  relating  to  the  proviso.     The  question 
concembg  it,  therefore,  could  not  have  been  tried  by  the 
jury.    The  plaintiff  is  not  bound  to  «ver  performance  on 
his  part,  except  where,  by  his  own  showing,  &ere  is  a 
covenant  to  be  performed  by  htm  before  performance 
(a)  1  Sawid,  can  be  exacted  of  the  defendant.(a)    Where  he  makes 
'  iciS^wi*  ^  unnecessary  averment  of  performance,  he  is  not  re- 
{b)Bri$tav    quired  to  prove  it,  but  it  is  rejected  as  surplusage.(^) 
"dJ^^I  s  ^^^^  ^^^^  *^*^  plaintiff  had  averred  that  he 'made  the 
iChi^^t  "^^P**^* '°  conformity  with  the  proviso,  he  would  not  have 
been  bound  to  prove  it;  for  it  would  have  been  surplus- 
-  age ;  since  the  proviso  was  not  a  preliminary  covenant. 
2.  It  was  not  possiUe  at  law  to  put  in  such  a  plea 
as  would  have  giv^  the  defendants  the  boiefit  of  Ae 
prdviso. 
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The  imty  way  in  which  a  special  pka  could  hare  been    ^f^^» 
drawn  was,  ^^  that  the  plaintiff  was  not  entided  to  his  ac-      — ^ 
tioo,  because,  ia  the  repairs  made  by  him,  he  had  not    ^^^^^ 
consulted  the  permanent  interest  of  the  estate,*'     But   M«il«<tel 
this  pka  might  hava  been  demurred  to,  because  die  co- 
venant on  which  it  relied  was  not  a  precedent,  but  an  in« 
dtependent  covenant ;  and  the  (demurrer  would  have  been 
ri^dy  sustained. 

The  only  question  is,  whather  the  proviso  was  a  pre- 
cedent or  independent  covenant  i  And  this  depends  on 
no  general  ruk,  but  the  nature  of  the  contract,  and  real 
intention  of  the  parties,  (a)     According  to  the  contract,  MBothamw. 
FemvicA  was  to  begin  immediately ;  M^Murdo  &  Fiiher  dia  C^mp^^ 
were  to  be  immediately  responsible  for  the  expenditures,  ^camdSeU  tT 
and  CO  pay  the  money  on  die  production  of  vouchers.  ;^*J^»®^"^* 
The  cotemporaneous  exposition  of  the  contract  by  the 
parties  was  such;  as  their  conduct  proved.     Surely,  then, 
the  proviso  could  not  have  been  a  precedent  condition. 
They  could  not  have  withheld  the  first  payments  on  the 
ground  of  their  being  not  certain  that  he  was  consulting 
the  permanent  interest  of  the  estate.     This   could  not 
have  been  ascertained,  until  very  great  progress  had  been 
made  in  the  work.    Even  if  the  proviso  had  been  an  ex« 
press  preliminary  covenant,  Femvick^s  part  performance 
would  have  prevented  the  defendants  from  availing  them-* 
selves  of  the  defence ;  because  their  maintaining  such 
plea  would  have  occasioned  a  loss  to  the  plaintiff  of  the 
money  actually  paid  by  him,  and  properly  paid.    Sup* 
pose  he  had  advanced  all  the  money  out  of  his  own 
pocket,  before  calling  on  them ;  they  had  refused  pay- 
ment; suit  had  been  brought,  and  they  had  thereupon 
filed  a  special  plea,  relying  on  the  proviso ;  if  the  plain- 
tiff^ instead  of  demurring,  had  joined  issue,  justice  could 
not  have  been  done  to  either  party ;  because  Femvicky  if 
defisatedby  such  plea  in  bar,  would  not  have  recovered 
even  as  much  of  the  money  as  he  had  rightfully  paid. 
There  was,  therefore,  no  adequate  remedy  at  law. 
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In  support  of  this  point,  the  counsel  cited  also,  6  T. 
X,  573.  Lord  MansfieltPs  opinion  in  the  case  of  Boone  t; 
Eyrcy  reported  in  1  H.  BL  273.  note  (a).  1  Sound.  319. 
Pordage  v.  Cole.  lb.  320.  note  (4),  and  the  cases  there 
referred  to.  1  Esp.  K  P.  281.  Gift.  Law  of  Evidence^ 
194.  &c.  and  1  ChiUy,  313. 

In  opposition  to  an  allegation  on  the  other  side,  that 
the  subject  was  fully  before  the  jury,  they  contended  that 
the  only  light  in  which  the  court  should  regard  the  case, 
should  be  to  look  at  the  record  and  pleading,  and  con- 
sider no  point  as  investigated  but  what  the  pleadings 
warranted.  The  inconvenience  would  be  very  great  of 
adopting  a  practice  of  proving,  by  witnesses,  what  was 
said  by  counsel  before  the  jury.  Even  in  a  case  clearty 
proper  for  a  court  of  equity,  it  might  be  contended  that 
a  question,  which  ought  not  to  have  been  presented  to 
the  jury,  was,  in  fact,  argued  before  them.  For  exam« 
pie,  where  a  bond  has  been  given  for  payment  of  pur- 
chase-money, and  a  title  not  made,  a  witness  might 
be  called  to  prove  that,  in  debt  on  the  bond,  the  defend* 
ant's  counsel,  in  argument,  objected  to  the  action  on  the 
ground  of  the  defect  of  title ;  and,  though  the  objection 
was  overruled,  or  (very  properly)  disregarded,  it  might 
be  said  that,  because  the  point  was  before  the  jiiiy,  the 
defendant  should  have  no  remedy  in  equity. 


On  the  other  sidey  it  was  said  that  Fenwki  could  not 
have  recovered  at  law,  without  showing  that  the  ezpen« 
ditures  incurred  were  in  conformity  with  the  contract, 
of  which  the  proviso  was  an  essential  part,  but  not  an  in- 
dependent covenant ;  for  a  proviso  does  not  make  a  co- 
re) SnJfeWr.  venant,(4)  The  contrs^ct  was,  that  they  would  pay  the 
—  '  money,  provided  that,  in  all  the  repairs  and  improve- 
ments, he  would  not  consider  his  own  temporary  accom-* 
modation  only,  but  the  real  and  permanent  advantage  of 
the  property  also,  and  proportion  the  expenditures  aci 
cordingly.    They  w^re  to  pay,  provided  h^  did  this  | 


Mod,  36. 
MHtcoe  T. 
King,   Cro. 
7a€,  281. 
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bat  if  otherwise,  they  were  not  to  pay.    This  inquiry,    ^'fgjf "• 
then,  was  proper  for  the  jury ;  and  they  have  decided  that      *-» 
he  has  done  so.  ^•■*;:^ 

The  plaintiff,  in  support  of  the  averment  in  his  decla-  ^"^"^ 
ration  that  he  had  performed  on  his  part  all  that  was  in- 
cnmbent  upon  him  to  perform,  was  bound  to  prove  that 
he  made  the  repairs  and  improvements  agreeably  to  the 
proviso.     In  like  manner,  in  a  case  where  a  party  pur- 
chases an  estate,  and  agrees  to  pay  a  certain  sum,  provi- 
ded particular  counsel  shall  approve  the  title,  the  vendor 
must  prove  that  his  title  was  approved  by  that  counsel, 
before  he  can  recover  of  the  purcha8er.(a)     Under  the   (&}  jtppietM 
plea  of  covenants  performed,  to  this  declaration  and  ^£a$t,iik 
agreement,  the  whole  subject  was,  therefore,  properly 
before  the  jury. 

A  court  of  equity  can,  upon  no  principle,  make  con- 
tracts for  parties-  It  can  relieve  from  a  hard  or  uncon- 
scionable bargain,  only  by  making  the  plaintiff  accept 
compensation ;  and  that  must  be  his  actual  advances  of 
iponey,  with  lawful  interest ;  which  is  all  the  court  of 
law  has  fpvtu  in  this  case. 

Thursdayj  May  2d,  IBti.  The  president  pronounced 
the  opinion  of  the  court  in  the  following  terms  : 

^^This  appears  an  important  case,  rather  from  the 
amount  of  the  subject  in  controversy,  than  from  any  dif- 
ficulty respecting  the  principles  that  govern  the  decision ; 
which  have  been  well  settled  by  this  court  in  a  variety  of 
cases  ;  and,  among  others,  those  of  Terrell v»  Did;  Tur* 
pin,  AdnCr  ofjamesy  v.  Thomases  Representatives;  Mor^ 
ris  and  Overton  v.  Ross;  Syme  and  others  y.  Montague, 
and  De  Lima  v.  GlassePs  AdnCr.  The  principle  settled, 
on  solemn  argument  and  due  consideration  of  those  cases 
ought  not  now  to  be  disturbed  \  which  is,  that  where  a 
cause  has  been  once  fully  heard  and  decided  in  a  court 
of  common  law,  having  competent  jurisdiction  of  the 
case,  a  court  of  equity  ou^lit  not  to  interfere,  unless 
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^^8il"'  fi^^^  ^^  surprise  be  suggested  and  proved,  or  somtf  ina> 
terial  adventitious  circumstance  had  arisen,  which  oonld 
not  have  been  foreseen,  or  guarded  against. 
2^^J^  *'  The  case  before  us  was  most  properly  cogni^ble  in 
a  court  of  common  law,  where  it  seems  to  have  been 
thoroughly  investigated,  and  underwent  an  able  and 
kngthy  discussion  in  all  its  parts ;  and  a  verdict  and 
judgment  was  rendered  in  favour  of  the  plaintiff;  to 
which  there  was  no  exception  taken,  nor  was  there  a  mo* 
tion  for  a  new  trial.  This  court,  without  deciding  on 
Us  merits,  is  unanimously  of  opinion  that  the  court  of 
chancery  had  no  jurisdiction  of  the  case.  The  decree  is 
therefore  reversed,  and  the  bill  dismissed  with  costs." 


JplS^Sik.  Beattie  against  Tabb*s  Administrators.   . 

1.  judMDent     THIS  was  an  action  of  debt,  instituted  December  28rt, 

reverted,   be-  •       t       r»  »  «.       •  . 

eaase  the  bill  1803,  m  the  Petersburg'  district  court,  upon  a  promissory 
Juted*^Sie  "**  note  executed  by  yohn  Tabb  to  Robert  Arnustead^  April 
fcSfy.  ^^"^  12th,  1775,  and  assigned  to  WiUiam  Beattie. 
the**8ame*'cf?     The  defendants  pleaded  *'  nil  debet,''  and,  at  the  trial, 
S&  frtize-  ^^^  ^"  evidence  to  the  jury  the  statute  of  limitations. 
wefl;  I   Call,  Whereupon,  the   plaintiff  proved  that  he  was  a  British 
subject,  and  held,  and  was  entitled,  by  assignment,  to  the 
eamstaneetbmtnote  m  question,  before  the  year  1776;  and  moved  the 
^J^Hth   tttb^  court  to  instruct  the  jury  that  be  was  protected  from  the 
Sutied  tolu  operation  of  the  said  statute,  under  the  second  section  of 
^m    before  jijg  treaty ,(1)  which  is  in  these  words  :  "  Whereas  it  is 

tbe  year  1776,  ^  »v   / 

ii  not,  in  it-  atrreed  by  the  fourth  article  of  the  definitive  treaty  of 

•elf,  tuffieient    ^  ,     ,     ,  „     .  i.       i..   j  j  r  o     .       t 

to|»r«>teethim  peace.  Concluded  at  Parts  on  the  third  day  ot  September^ 
^ISnSuii  ofthe  oue  thousand  seven  hundred  and  eighty-three,  between 
»ei  of  Umitn.  |jj^  Britannic  Majesty  and  the  United  States,  that  credit- 

(l)  Note.    Meaning  the  Conrention  between  Great  Britain  and  the  Uni' 
ted  Statet^  conctaded  at  London,  January  8tb,  iSQS. 
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ors  on  either  side  should  meet  with  no  lawful  impedi-  Habgv^ 

a^ept  to  the  recovery  of  the  full  value,  in  sterling  money,  '^^'' 
of  all  bonajide  debts  theretofore  contracted ;  it  is  hereby 


declared,  that  the  said  fourth  article,  so  far  as  respects  tM%Mmi» 
its  future  operation,  is  hereby  recognised,  confirmed,  and 
declared  to  be  binding  and  obligatory  on  his  Britannic 
MajcMty  and  the  said  United  State*  ;  and  the  same  shall 
be  accordingly  observed  with  punctuality  and  good  faith^ 
and  so  as  that  the  said  creditors  shall  hereafter  meet 
wiA  no  lawful  impediment  to  the  recovery  of  the  full 
value,  in  sterling  money,  c^  their  bonajide  debts.^  iBut 
the  court,  being  of  a  different  opinion,  refused  to  give 
such  instruction.  To  which  opinion  of  the  court  the 
plaintiff  filed  a  bill  of  exceptions,  setting  forth  the  above 
circumstances  only* 
Verdict  and  judgment  for  the  defendants,  and  appeaL 

George  K*  Taylor^  for  the  appellant,  quoted  5  Burr^ 
2630.  ^uantoci  v.  England^  as  showing  that  the  act  of 
limitations  is  not  an  absolute  bar,  but  only  a  legal  impe- 
diment to  the  recovery  of  a  debt*  He  then  relied  on  the 
cases  of  Georgia  v.  Braibford  and  others^  Z  Dallas^  U 
Ware  v.  Hylton^  ib.  399.  and  Page  v.  Pendleton^  Wythe^s 
Ref.  127.  as  establishing  the  position  that  the  restoration 
of  peace,  as  well  as  the  very  terms  of  the  treaty  of  1783, 
revived  the  creditors^  right  of  action  to  recover  British 
debts.  In  Hopkirk  v.  Bell^  3  Cranch^  454.  and  4  Crcmch^ 
164*  it  was  decided  that  the  act  of  limitations  was  no 
bar  to  those  debts.  It  is  now  understood,  in  the  federal 
courts,  as  settled,  that  the  act  runs  only  from  the  time  of 
the  plaintiff's  coming  into  this  country  since  the  date  of 
the  convention  of  1802,  and  this  court,  on  questions  re- 
lating to  the  construction  of  treaties,  abides  by  the  opi- 
nions of  the  supreme  court  of  the  United  States;  in  like 
manner  as  that  court  is  governed  by  the  decisions  of  the 
state  courts,  on  the  subject  of  state  laws. 
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March,         ^ay^  for  the  appellees,  wa6  not  disposed  to  contrttvM 

'— ^       the  authority  of  the  case  of  Hbpkirl  ▼•  Bell;  though  if 

^***      was  an  ex  parte  decisicth.    The  only  questidn  is,  whethet 

^ii^tonl^  this  case  is  so  stated  as  t6  cbme  withm  the  scope  of  that 

decision ;  the  ground  of  which  was,  that  Hopktrk^  diee 

surviving  partner  of  Spiers^  Bowman  &f  Coi  had  always 

been  resident   in  the   kingdom  of  Great  Britain ;  and 

though  it  was  afterwards  certified  (4  Cranch,  164.)  that 

Andrew  Johnston^  one  of  the  partners,  came  into  diia 

country  in  1/84,  and  died  here  in  1785.  the  court  said, 

this  additional  circumstance  was  not  sufficient  to  vary 

die  former  decision.     If  the  company  had  had  a  factor 

resident  here,  the  decision  would  have  been  different. 

But  in  this  case,  it  is  only  stated  dwt  the  plaintiff  is  a 
^^  British  subject.*'  Where  he  resided  does  not  appear. 
It  is  true  that  it  does  not  appear  that  he  was  always  resi- 
dent in  this  country ;  but  it  was  incumbent  on  him  Xo> 
make  out  a  case  to  entitle  him  to  recover  in  opposi- 
tion to  the  plea  of  the  act  of  limitations. 

George  K.  Taylor\  in  reply.  Admit  that  the  plaintiff 
always  resided  here,  (though  such  was  not  the  fact»)  yet 
Hopkirk  V.  Bell  is  clear  authority  in  his  favour  i  add  if  it 
were  not,  the  convention  of  1802,  in  itself,  is  sufficient. 
The  British  authorities  are  conclusive  that,  if  the  act  of 
limitations  runs  against  one  of  the  partners  of  a  firtn,  it 
runs  against  alL  The  true  meaning  of  the  decision  is, 
that  though  the  act  once  did  run,  it  was  set  aside  by  the 
convention ;  by  which  it  was  intended  to  revive  claims 
already  barred  by  the  adt,  which  is  merely  a  lawful  im* 
pediment,  as  decided  in  5  Burr.  3630. 

Thursday^  May  9th*  llie  president  delivered  the 
opinion  of  the  court,  that  the  statement  of  facts  in  die 
bill  of  exceptions  was  too  imperfect  to  enable  this  conrt 
to  form  a  correct  decision. 

Judgment  reversed,  and  new  trial  directed. 
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NorveU  agcmst  Camm  and  Wife  and  others.        ZtS^' 

IN  ejectment^  on  behalf  of  ^ohn  Camm  and  £et»ei/  his  i.  Under  the 
wife,  and  yohn  Warwick  and  Mary  his  wife,  children  of  .Te*"  IS'  rf 
Tkomoa  PotoeUy  deceased^  kte  of  the  county  of  Amherst,  ll^ll,^-  -^ 
against  Jieubrn  NorveU,  a  special  verdict  was  found  as  I?'™' "f 'P^ 

-.  ,  *  tiiKMier,  tor 

tOJiOWS  :  Imnd  forfeited 

**  We  of  the  jury  find  that  a  patent  for  3»926  acres  of  ment  of  qait- 
land,  comprising  that  claimed  in  the  plaintiff's  declara-  himap^^era- 
tion,  issued  to  James  Christian,   John  Christian,  and  J!^„f  ^^  ThS 
WiWam  Brovmy  on  the  10th  day  of  September,  i7S5,  in  ri^JheTSia 
these  words,  to  wit,  &c  ;  that  before  the  year  1765,  two  "?.'\  ^   ^^ 
of  the  aforesaid  patentees,  John  and  James  Christian,  de-  P'^  f^^  ^* 
parted  this  life  ;  no  division  of  the  land  contained  in  thtir  17  bj'a^  judg! 
aforesaid  patent  having  been  made ;  that,  after  the  death  him  b  *f«tlllU 
of  the  aforesaid  John  and  James,  two  of  the  sons  of  the  SuXr*!*'^" 
said  Johnj  to  wit,  John  Christian  and  Charles  Christian,    ^  ^  j^^. 
presented  a  petition  to  the  governor  of  the  colony  of  Vtr^  "7    tan«!.i*«^ 
ginia,  claiming  the  said  patented  land,  as   forfeited  for  be   iiuri    up- 
non-payment  of  quitrents ;  and  that,  on  the  29th  day  of  <*  watte    and 
April,  1774,  a  judgment  of  the  general  court  was  render-  udl^^'iohia 
cd   on  said  petition,  in  favour  of.  the  petitioners,  and  Itei**^^!^^ 
ordered  to  be  certified  to  the  governor  j  which  judgment  ^iera '**'tent 
and  order  is  in  these  words,  to  wit,  &c. ;  that,  on  the  •«<*   »ettie- 
30th  day  o(  October,  1777,  the  said  petitioners  John  and 
Charles  Christian  conveyed  to  James  Gtesham,  and  put 
him  in  possession  of  933  acres  of  land,  (part  of  the  ori* 
ginal  patent  above  mentioned,)  by  deed   of  bargain  and 
sale,  in  these  words,  to  wit,  &c.j   that,  on  the  ^Ist  day 
oi  August,  178r,  the  ssid  James  Gresham  conveyed  to 
Thomas  Powell,  and  put  him  in  possession  of  433  acres 
oC  land,  (part  of  the  933  last  above  mentioned,)  by  deed 
of  bargain  and  sale,  in  these  words,  to  wit,  &c«;  that  the 
land  mentioned  in  the  declaration  in  this  cause  is  the 
same  433  acres,  conveyed  from  Gresham  to  Powell,  as 
TOL.  lu  33 
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above  said  ;  that  the  wives  of  the  lesson  of  the  plaintiff 
are  the  daughters,  and  the  only  lineal  descendants,  of  the 
said  Thomas  Powell^  who  departed  this  life  intestate,  cm 
the  day  of  ,  1788  ;  that  the  said  lessors,  and 

those  under  whom  they  claim,  have  been  in  the  undis^ 
taxbed  possession  of  the  lands  claimed  in  the  declaradon, 
fromUie  year  1774  until  November^  in  the  year  1800, 
when  the  present  defendant,  Norvell^  entered  upon  the 
possession  of  the  wives  of  the  said  lessors,  and  ousted 
them  therefrom ;  and  that  the  said  lessors,  and  those  un- 
der whom  they  daim,  have  regularly,  undl  the  present 
day,  paid  the  taxes  to  the  commonwealth  upon  these 
lands.*' 

^*  We  also  find  that  the  defendant,  Norvell^  hath  ob- 
tained a  patent,  including  about  330  acres  -of  die  land  in 
controversy,  founded  upon  a  land-office  treasury  warrant, 
entered  with  the  surveyor  of  Amherst  county,  on  the  4th 
day  oi  September^  1794;  which  entry  is  in  these  words, 
to  wit,  &c.;  and  surveyed  by  the  siud  surveyor,  on  die 
27th  day  of  November y  1795,  which  survey  is  in  these 
words,  to  wit,  &c« ;  and  which  patent  is  in  these  vfotdsy 
to  wit,  &c.  dated  the  23d  of  November,  1797.^ 

<*  We  further  find  that  thfe  original  patentees,  or  their 
survivor  or  survivors,  remamed  in  the  undisturbed  posses- 
sion pf  the  aforesaid  patented  lands  from  the  day  of 
,  1761,  until  the  aforesaid  petitioners  obtained  posses* 
sion  thereof.  We  find  that  the  defendant  NbrveO  has 
remained  in  possession  of  the  lands  mentioned  in  die  de- 
claration from  die  time  of  his  ouster  above  mentioned, 
Vntil  the  present  day.     And  if,  &c.  we  find,*'  &c 

Upon  thiB  special  verdict,  the  district  court  was  of 
ppinion  that  the  law  was  for  die  plaintiff.  Judgment 
accordingly,  and  appeal. 

Caiiy  for  die  appellant,  yohn  and  Charles  Christian^ 
under  whom  the  appellees  claim,  never  obtained  a  grant 
^{\pr  the  judgment  of  the  general  court  in  their  favour. 
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The  judgment  w^  not  sufficient  to  give  them  a  title  ;  March, 

its  only  effects   were  a  revestiture   of  the  land  in  the  ^— 

crown;  and  a  preferable  right  in  them  to  make  appKca-  '^^'J^ 


tion  for  the  grant«(a)     If  the  petitioner  in  such  case  did 

get  the  grants  he  had  no  right  to  enter  upon  the  land,  (?]o  "^^j  ^ 

but  was  as  much  an  intruder  as  anybody  else.  ^'    ^^^^  ^ 

In  contemplation  of  law,  the  commonwealth's  posses- 
ion is  never  devested  by  an  -intrusion.    At  least,  such 
was    the  case    previous  to  the  act  of  Jamiary  34/A, 
1798  \{V)  though  since  that  time,  thirty  years'  possession     (6)    Beo. 
18   good  against  the  commonwealth.    The  maxim  ^  nuU  e. W.  p.  W. 
him  temfma  occurrit  regf\c)  appKes  to  all  cases  arising  ^^^^  ^ 
before  that  act.  *  ^•^  /%• 

An  intruder  cannot  maintain  ejectment,  because  he  i^r.  Berrf  u 
caimot  make  a  lease  to  try  the  title.  And  here  there  Cote.  CVo. 
was  an  entry  within  twenty  years  upon  the  intruders.        leyne,  p.  ii. 

JoAnifffi  ▼• 
Jiarrctt    and 

Wirty  for  the  appellees.  The  special  verdict  finds  in  •^^** 
us  undisturbed  possession  for  twenty-six  years.  Mr« 
CM  relics  merely  on  an  cntr>'  with  the  surveyor,  not  an 
actual  entry  upon  the  land.  Under  the  act  of  1748,  the 
petitioner  for  lapsed  land,  when  the  decision  was  in  his 
favour,  was  ^^  entided"  to  the  land  itself  ^  in  the  same 
manner,  and  subject  to  the  same  conditions  and  provisoes 
as  lands  not  before  patented  are  subject."  The  land, 
therefore,  was  no  longer  **  waste  and  unappropriated," 
and  c6uld  not  be  granted  by  the  king  or  conunonwealth 
to  any  other  per8on,(rf)  without  destroying  the  petition-  («0  ^  Wath* 
er's  lien  upon  it.  WUHam. 

Even  if  the  question  were  between  the  king  and  us, 
we  do  not  answer  to  the  descriptidH  of  intruders ;  for  an 
intruder  is  one  who  enters  by  strong  hand,  widiout  colour 
of  tide. 

Wkkham,  on  the  same  side.  I  might  admit  every  po- 
sition  of  Mr.  Co//,  apd  safely  rely  on  our  Iwigth  of  pos- 
session ;  for,  in  ejectment,  nothing  farther  need  be  pro- 
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ved.  The  plaintiff  is  entitled  to  recover  on  m^eiygi  yeuai 
possession,  without  showing  any  title  from  the  commoar 
wealth* 

The  doctrine  laid  down  in  Runningttn^  pt  14,  1^*  is. 
only  that  the  king's  lessee  has  the  benefit  of  the  nsaadm 
of  vInUum  tempus;  presupposing  that  the  title  baa  alL 
along  remained  in  the  king  :  h\x%  when  he  has  parted 
with  it  by  a  grant  to  one  person^  he  cannot  afterwards 
grant  it  to  another.  The  second  grantee  is  merely  a 
wrongdoer,  and  cannot  take  advantage  of  the  maxim. 
The  case  in  2  Leon*  147.  is  badly  reported,  and  scarcely, 
int^gible.  That  in  AUe^ne^  p«  1 1.  as  far  as  I  can  un^ 
derstand  it,  is  authority  in  our  favour. 


CaUj  in  reply.  Every  plaintiff  in  ejectment  is  bound  to 
prove  that  the  land  has  been  granted  by  die  common* 
wealth  ;  for,  unless  the  commonwealth  has  granted,  her 
right  cannot  be  devested.  If  the  king's  lessee  for  years 
has  the  bei^efit  of  the  mtoim  of  nuiium  tcmput;  surely, 
d  fortiori^  a  paftenteeof  the  fee-simple  (as  NorveU  is)  has 
the  same  benefit. 

In  Jon€9  V.  WilUamSj  1  Wa$h.  230.  DaoU  Rodgtrs^  in 
favour  of  .whose  right  the  court  decided,  had  m^Ji> « 
prior  settlement,  which  gave  him  the  right  of  pre-emp- 
tion to  obtain  the  patent :  but  in  this  special  verdict  no- 
thing is  said  of  seating  and  planting.  In  MUkr  v.  lA^^, 
(MS.  May^  1806,)  CoL  Carey  and  his  heirs  had  paid  the 
quitrents  for  many  years ;  yet  the  court  determined  that 
Page^M  title  was  good,  not  from  his  being  representative 
of  Carey ^  but  only  on  the  ground  of  the  entry  made  by 
himself.  The  paymmt  of  quitrents  was  considered  as 
DO  foundation  of  title. 

Wickham.     Whenever  there  have  been  two  grants 

from  the  commonwealth  of  the  same  land,  as  *^  waste 

(a)  Jkxon.  and  unappropriated,*'  the  second  gra^s  void.(a)   S1k>w- 

uL  I  Mmf.  ing  a  prior  grant  to  any  person  is  enough  for  the  d&- 
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CdL  Mn  Wickham^a  client  cannot  maintain  hit  title 
with6u€  showing  a  grant  to  himself,  or  those  under  whom 
ke  claims.  The  judgment  of  the  general  court  annulled 
the  former  patent,  and  revested  the  land  in  the  conunon- 
wealth.    She  has  never  Hnee  granted  it  to  any  body  but 
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Thursday^  May  9iA.    The  Judges,  BaooKE,  Roane, 
*  and  Fleming  pronounced  their  opinions ;  Cabell  not 
sitting  in  the  cause. 

Judge  Brooke.  The  judgment  of  the  general  court, 
wbich  is  set  forth  in  the  special  verdict  in  this  case,  con* 
forms  to  the  30th  section  of  the  act,  entitled  ^*  An  act 
far  settling  the  titles  and  bounds  of  lands,  and  for  pre* 
venting  unlawful  hunting  and  ranging^'*  passed  in  the 
year  1748.  Under  the  operation  of  that  section,  the 
judgment*  in  eflflect  revested  the  legal  tide  to  the  land  in 
question  in  the  crown,  and,  at  the  same  time,  entided 
the  petitioners  yohn  and  Charles  Christian^  under  whom 
the  lessors  of  the  plaintiff  claim,  to  a  grant,  upon  the 
same  conditions  and  provisions  as  if  the  land  had  not  be* 
fore,  been  pi^tented.  ITiere  is  nothing  in  the  act  which 
limits  the  right  of  the  petitioners  in  point  of  time;  and, 
unless  the  land  had  again  been  petitioned  for  as  hpsed 
land,  and  adjudged  forfeited,  the  lessors  of  .the  plaintiff, 
who. have  deduced  an  unquestionable  tide  from  the  peti- 
tioners yohn  and  Charles  Christian^  are  still  entitled  to 
a  patent  from  the  commonwealth,  on  which  the  tide  of 
the  crown  has  devolved.  Having  a  title  to  a  grant,  and 
it  being  found  iu  the  special  verdict  that  the  lessors  of 
the.  plaintiff,  and  those  under  whom  they  claim,  have  been 
in  the  undisturbed  possession  of  the  land  in  the  dedara* 
tioo  mentioned,  from  the  year  1774  until  the  year  1800, 
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Makchi     I  am  of  opinion  tbey  have  made  out  a  good  title  in  this 

1       action  against  the  defendant ;  and  that  the  judgment  of 

Nflcveii      ^y^  district  couTt  must  be  affiimed. 

Cunm. 

Judge  Roane.  If  it  were  necessary  for  the  appellees 
in  this  case  to  show  a  complete  title  to  enable  them  to 
recover,  they  would  probably  not  succeed ;  but  they  have 
shown  a  possession  of  26  years ;  and  we  are  told  ^^  that 
20  years'  possession  tolls  the  entry  of  the  person  having^ 
the  right ;  and  Aat,  consequently,  although  the  very- 
right  be  in  the  defendant,  yet  he  cannot  justify  ejecting 
(fl)  Bttiter't  the  plaintiff.'\a) 

To  obviate  the  force  of  this  position,  it  is  said  that  the 
appellees,  and  those  under  whom  they  claim,  were  intru- 
ders upon  the  crown,  and  consequently  gained  no  rig^t 
whatsoever  by  the  length  of  possession*  Widiout  ques- 
tioning the  correctness  of  this  doctrine,  as  applying  to 
the  naked  case  of  intrusions  upOn  the  demesne  lands 
of  the  crown,  without  any  colour  of  title  whatsoever;  it 
may  be  doubted  whether  it  is  applicable  to  the  case  be- 
fore us,  in  which  there  is  a  judgment,  or  certificate,  which 
(although  it  does  not  vest  an  absolute  and  indefeasible 
(b)  1  iVoih.  estate  in  the  person  who  obtains  ii)(b)  rives  him  ^  a  riffht 
CaaavKttf.  to  purchase  the  particular  tract  of  land  m  preference  to 
others.'*  The  English  doctrines  on  this  subject,  which 
have  been  cited,  do  not,  therefore,  seem  to  apply  to  this 
case,  in  which,  on  the  payment  of  a  moderate  composi- 
tion within  a  reasonable  time,  the  party  might  have  taken 
out  his  patent.  On  the  ground  of  the  26  years'  posses- 
sion, therefore,  the  appellees  were  entided  to  recover; 
and  the  judgment  of  the  district  court  in  their  favour  is 
correct,  and  ought  to  be  affirmed. 

Judge  Fleming.  It  has  been  decided  by  this  courti 
in  a  variety  of  cases,  that  a  treasury  land-warrant  cannot 
be  laid  on  land,  as  waste  and  unappropriated,  that  has 
been  patented  and  settled ;  andy  more  especiaUy,  where 
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(mb  in  the  case  before  us)  the  land  had  been  in  quiet  pos-  ^arch, 
session  of  others,  lawfully  acquired,  for  near  thirty  years.      -— « 
I  therefore  concur  in  opinion  that  the  judgment  be  af-      ^ydnor 

firmed.  Sydnon. 

Judgment  unanimously  affirmed. 


Sydnor  against  Sydnprs.  JtSt^^ 

ANTHONr  SrDNOR^  by  his  last  will  and  testament, .  a  testator, 

dated  the  4th  of  February ^  177%  devised  to  his  son  Jo'  1779,  deviaed. 

aeph  Sydnor^  258  acres,  part  of  a  tract  of  land  in  the  mqs  eeruin' 

county  of  Dmwiddiey  "  to  him  and  his  heirs  for  ever  j**  to  {jemw^Scir 

his  son  William  Sydnor,  258  acres,  part  of  the  same  tract,  ^J'?  dSirinr 

♦*  to  him  and  his  heirs  forever  j*'  and  to  his  sons  John  that,  "  if  any 

.  '^.    ,    ofthemshoald 

and  Anthony^  all  the  remainder  of  the  said  tract,  as  divi*  die  vithoat 
ded,  (specifying  their  respective  parts,)  ^*  to  them  and  bodies,  then 
their  heirs  for  ever  ;*'  adding  the  following  clause :  "  and  Sem'sodyiog 
it  is  my  desire  that,  if  any  of  my  above  four  sons,  jfohn^  Jjj!?^ii^j^ 
Joseph^  William^  and  Anthony^  should  die  without  heirs  »"*jn8  *he 
of  their  bbdies,  that  then  the  parts  of  them,  so  dvinir,  their  heirs.'* 

1-   11  i_  11     j«    -J   J  1-  .  ,     .    ?Thb  was  a  de- 

shall  be  equally  divided  among  the  survivors  and  their  vise  or  an  es. 

u..  .  >»  tate    in     Uil, 

"^*'^*-  which,  by  the 

The  four  sons  above  mentioned  survived  the  testator,  Xtt^^^^^^I 
and,  after  his  death,  entered  upon  the  lands  to  them  re-  J^^S^  "j*^^**  ** 
spectively  devised.  John  Sydnor  departed  this  life  in 
the  year  1788,  without  lawful  heir  of  his  body;  having 
devised  his  share  of  the  land  to  his  ^  nephew  John  Syd- 
nor^  jun.  in  fee- simple.  Joseph  Sydnor  also  departed 
this  life  in  the  year  1787,  leaving  lawful  heirs  of  his 
body. 

WiUiam.  Sydnor  and  Anthony  Sydnor^  the  surviving 
sons  of  the  tesutor,  on  the  15th  of  Aprils  1804,  brought 
their  action  of  ejectment  in  the  district  court  of  Peters^ 
fnirj^j  against  John  Sydnor^  jun.  to  recover  the  land  de- 
vised to  him  as  afotesaid;  and,  at  the  trial,  the  jury 
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March,  foiuid  a  tpeci«l  Ter^ctt^Kttiog  fordi  the  ciFcuiiisliitioc^ 

*^"'  above  mentionecU 

Sjdnor  The  diatrict  court  deteimined  the  law  to  be  fiur  the 

•Sydnon.  plaintift,  and  the  defendant  appealed. 

George  K.  Taylor^  for  the  appellant.    The  limitation 

in  the  will  in  this  case  was  too  remote,  depending  upon 

indefinite  failure  of  issue.     Each  of  the  brothers,  there* 

fore,  took  an  estate  in  fee-simple,  disencumbered  of  the 

^rJw'^om.  ^^^^^^^^i  ^^  2^  estate-tail,(a)  which,  by  virtue  of  the 

Rep.  87«.  ci-  act  of  October^  1776,  was  converted  into  a  fee^imple. 

ted  by  JPfdttw 

m  Rem,  p.  s.      The  case  of  Pdrter  v.  Bradley^  3  Term  /?qk  443.  bmjt 

ofOeenn^^,  be  cited  agsunst  me ;  but  that  case  is  mentioned  and  dis* 

CawpHHo,      approved,  2  Fearne^  206.  and  was  not  countenanced  bjr 

^  ^3  ^  *w  «^urt  in  HiU  V.  Burrow,  3  Cliff,  349.     In  Rt  v, 

T^  S'sm'  y^ff'^^y'^  ^  Term  Rep.  589.  an  executory  devise,  some- 

*  what  similar  to  this,  wa9  allowed  to  be  good,  because  tka 

limitation  over  was  not  to  the  survivors  and  their  heirsy 

(as  in  this  case,)  but  to  the  survivors,  who  must  have 

taken  during  their  lives,  or  not  at  alU    Jioe  Vi  Scott  and 

Smart,  2  Feame,  203.  is  a  case  in  point,  being  as  near  to 

that  now  in  question  as  ever  a  case  cited  was  to  the  case 

in  controversy* 

Hay,  contra.  This-k  a  case  upon  the  constructioD  of 
a  will ;  yet  nothing  has  been  said  about  the  intention  of 
the  testator.  But  an  attempt  is  made  to  bewilder  the 
court  with  authorities. 

In  Anthony  Sydnor^s  will,  a  fee-simple  is  expressly  de» 
vised  to  each  of  the  sons;  but,  if  either  of  them  should 
die  without  heirs  of  his  body,  there  is  then  a  limitatioa 
over  to  the  survivors  and  their  heirs.  This  is  manifest- 
ly a  limitation  to  take  eflPect  in  the  compass  of  a  Ufe  in 
being,  because  it  is  made  to  a  survivor.  Such  Is  the 
construction  of  common  sense. 

None  of  Mr.  Taylor^s  cases  have  any  apjdicatioa. 
'the  case  of  Pelh  v.  Brown,  Cro.  Jae.  590.  is  a  gteox 
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leading  case,  the  authority  of  which  Has  never  been'sha-    March, 

ken,  and  is  conclusive  in  my  favour.     It  appears  from*      '^ 

that,  and  all  the  other  British  cases,  that  an  ^press  es-      Sydnor 
tate  in  fee-simple  will  not  be  contracted  into  a  smaller      Sydnort. 
estate,  except  for  the  purpose  of  effectuating  the  inten-       » 
tion  of  the  testator.     In  case  of  a  limitation  upon  indefi-      '   '     ' 
nite  failure  of  issue;  as  in  a  devise  to  A.  and  hisk heirs,  . 
atid  if  he  die  without  heii^s  of  his  body,  then  to  B.  and 
his  heirs;  the  devise  to  A*  has  been  decided  to  be  an  *  ^' 

estate-tail,  in  order" to  effectuate  the  testator's  intention  ; 
because,  otherwise,  the  devise  to  B.  would  be  defeated. 
But  where  the  limitation  is  to  take  effect  within  the  com- 
pass of  a  life  in  being,  there  is  no  such  Necessity  for  nar- 
rowing down  the  fee-simple  devised  in  the  commence- 
ment of  the  clause ;  for  the  limitation  over  may  well  * 
take  effect  6y  way  of  executory  devise.  Instead  of  which, 
a  construction  making  it  a  fee-tail,  would,  in  this  coun-  '  . 
try,  defeat  the  i;itejition  by  preventing  the  limitation 
over  from  taking  effect  ajall. 

In  Porter  v.  Bradley ^  3  Term  Rep.  146*  the  case  of 
P^\*  Brown  isHcafied  the  magno'.charta  upon  the  sub- 
ject of  executory  xb^vises.  If  any  case  were  wanting, 
Porter  v.  Bradley  is  decisive  in  our  favoor.  Thefc  is  in- 
deed a  <Gctum  of  Ldrd  Kenyon  in  that  case,  wfitch  has  i  ' 
been  reprobated,  and  has  since  been  unsaid  h^  him,, as 
liar  as  he  was  able;  but  the  principle  decided  by  the 
court  in  that  case  has  never  been  Aaken.  Mr.  Taylor 
has  endeavoured  to  distinguish  Roe^  v.  Jeffery^  7  Terni 
Hep.  589.  from  the  case  at.bar^  but  it  is  the  same  in 
substance^  Th»  question  is,  did  the  testator  mean  a 
definite  or  itidefinite  failure  of  issue  ?  He  certainly  meant 
a  definite  fiailure ;  because  the  devisee  over  Was  to  take 
m  YSiaracter  of  survivor.  The  case  in  2  Fearne^  203.  was 
only  partly  read  by  Mr*  Taylor*  The  concluding  part 
of  the  devise  was,  that  ^'  if  all  the  testator's  sons  should 
die  without  issuei  tb^  the  estate  was  to  go  to  his  daugh- 
ters, and  their  heirs  ^nd  assigns  for  ever*"  This  last  limita« 

vot/.  If.  34. 
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tfonVas  upon  an  indefinite  failure  of  issue ;  for  it  was 
^  not  to  the  daughters  as  survivors  of  the  sons. 

Toy  lor  J  in  reply.  I  admit  the  authorities  I  have  cited 
have  established  a  doarine  contrary  to  common  sense, 
and  the  hardship  of  which  the  courts^  deplore ;  but  suH 
it  10  law. 


'  Cur.  adm*  tult. 

-'  *  '  '    •        - 

■'  Tuesday^  N$v.  12th.  The  president  pronounced  the 
opinion  of  the  court,  (consisting  of  Judges  Hoan£,  Ca- 
bell, Brooke  and  Fleming  J  that  the  devise  to.  each  of 
the  four  brothers  conveyed  an  estate-tail,  which,  by  the 
apt  of  assembly,  became  a  fee-simple.  • 
Judgment  reversed  and.entered  for  the  dtfendant.' 
A  motion  for  a  rehearing  was  "iafterwards  made,  and 
unanimously  overruled* 


T/itr«toy, 


Bronaughs  against  Freeman's  Executor. 


l-.A  ^9^^  IN  the  condition  of  a  forthcoming  bond  given  by 
jtocDiioning  .  John  Bronaugh  and  Thomas  Bronaugh^  wijA' Beryamm 
gijost  whom  Bronaugh  surety,  to  JFreeman^s  executori  the  writ  of  fieri 
imwf,* Md*^  fociai  was  described  as  "  against  the  goods  and  chat- 
^JJ^'d^i%u,tel6of  y<?A»5r<?OTt<rA  and  Thomas  BronaUgh^  and*lfl- 
Jj^^ljf^^JU^'vied  on  two  negroes,  which  they  were  desirous  of  keep- 
tT'  of  ^liil!  ^°fi^  *^  *^*^  possession,  until  tfie  day  of  sale/'  &c.  The 
the  property  gum  mentioned  in  the  bond  to  have  been  that  for  which 

taken  by  the       .   . 

ghcriff,"  suffi.  '.      . 

ciently  describes  it  at  their  property. 

S.  Where  9  judgment  upon  a  forthcomisg  bond  »  obtaiDed  ngginst  a  defendant,  hariftg 
legal  notice,  knd  appearing  by  attorney*  but  oM  mOTiBg  to  ^uosh  the  bond,  uor  aUtiqf  by 
iplea  or  biH  of  exceptions,  any  yariance  befweeo  it  end  the  execution,  the  appellate  court  if 
not  tu  reverse  the  Judgment  on  the  grqund  of  such  variance. 

*  *  See  Downmany,  Chirm,  Eafr  of  Dovnman^  2  WmH,  18(L  and  Jwet,  &c,  ^  ffuB,  t 

,  S,  The  ilMriff's  fee  for  tikbg  the  fortheomiog  bond  |]»ay  be  included  In  it. 
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the  execution  issued,  was  633  dollars  and  35  cents  ;  to 
which  the  sheriff's  commissions  and  fee  for  taking  the 
bond  were  added. 

•  A  judgment  was  entered  by  the  county  court  of  FaU' 
quter^  and  affinped  by  ihe  Haymariet  district  court,  up- 
on this  bond ;  the  defendants  having  had  legal  notice  of 
*the  motion^  and  appearing  by  their  attorney^  without  mo- 
ving to  quash  the  bond,  or  filing  any  bill  of  exceptions* 
A  copy  of  a  writ  oijieri  facias^  apparently  differing,  as 
to  the  sum  due,  from  that  recited  in  the  forthcoming 
bond,  was  inserted  by  the  clerk  in  the  transcript,  but 
does  oiot  -  appear  to  have  been  regularly  made  a  part  of 
the  record. 

A  writ  of  supersedeas  to  the  judgment  was  awarded 
by  a  judge  of  this  court ;  the  petition  assigning  the  fol*- 
lowing  errors,  viz. 

1st.  That  it  does  not  appear,  by  the  forthcoming  bond 
to  whom  the  property  taken  belonged  ;(a)  ,and 

2d.  That  the  condition  does  not  recite  the  execution  fra^A/ssy*  ^ 
truly. 


(a)  HtAbard 


BottSj  for  the  plaintiffs  in  error,  (in  the  absence  of 
Love^  their  counsel,)  made  another  objection ;  that  the 
sheriff's  fee  of  W  cents  was  improperly  included  in  the 

Dawson,  i 

Wtlliams^  contra,  relied  on  the  case  of  Lewis  v.  Thomp-  ^^f*  <»»• 
9on  and  others^  S  Hen.  &?  Munf.  100.  as  decisively  re- 
pelling the  first  objection.  He  passed  over  the  second 
without  comment ;  and,  as  to  that  mentioned  by  Mr. 
BottSy  observed,  that  the  point  was  not  settled  in  G/tw- 
wci'tf  Adn^'^x  V.  Dawson.  It  depends  on  the  construc- 
tion of  the  act  of  assembly ;  and,  as  the  sheriff  is  allow- 
ed the  fee,  it  seems  reasonable  that  it  should  be  paid  by 
the  party  giying  the  bon4* 
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March,         Wednesday^  October  9tfu  '  The  president  pronouiUBed 

.—  the  opinion  6f  the  court,  that  there  i«  no  cm>r  in  die 

^'t.*^^  judgment,  which  is' therefore  affirmed. 

CornweH. 


Tuetdmh  Ashley  agamst'Comwtli^ 

CenttracUon      IN  the  year  1801,  jfohn  Cornwell  instituted  an  action 

of  the   aet  of     ^  .      •        ,  <•     «t     /•  n  •      -   " 

congress  of  oasumpstt  m  the  county  court  of  NgrfoUy  againat 
tlei^M^SiJp'  Warren  Ashley y  who  pleaded  the  general, issue  \  and  Cthc 
plxbme^'  cause  coming  on  to  be  tried  at  the  June  session,  ia04) 
and  paper,"    offered  in  evidence  a  writing  executed  by  the  plaindff 

with     respeet  , .  7  •    •  t* 

tooharter-par-  and  himself,  altering  and  ezplammg  a  former  agreement 
tba't  actv^  *a  for  the  affreiglStment  of  a  vessel.  The  plaintiff  ot]||fccted 
?^gor«jl!jr-  to  the  reception  of  that  writing ;  because  (as  he.allegcd) 
party.'wiT^S  it  was  not  stamped  according  to  the  act  of  congress,  enti- 
Jterc^^a  dwr  ^^^  **  ^^  ^^^  laying  duties  on  stamped  vellum^  parch? 
ter-party,  and  mcnt  and  paper,"  passed  the  6th  of  July^  1797.  The 
jeettothedu.  Court  sustained  the  objection,  and  the  defendant  filed  a 
^'  bill  of  exceptions. 

Verdict  and  judgment  for  the  plaintiff,  which,  upon  ap- 
peal, was  affinned  by  the  district  court  of  Suffolk  ;  where- 
upon the  defendant  obtained  a  writ  of  sttpersedeasi  froni 
a  judge  of  this  court;  suting,  in  his  petition,  that  the 
act  of  congress  did  not  require  such  a  writing  as  that  of- 
fered in  evidence  to  be  stamped ;  and  ^^  the  act  being  no 
longer  in  force^  the  provisions  thereof  ceased*'^ 

The  cause  was  argued  on  both  points,  by  Wkkham^ 
for  the  plaintiff  in  error,  and  C{eorge  K.  Taylor^  for  the 
defendant,  but  decided  by  the  court  here,  upon  the  first 
point  only,  which  is  fully  discussed  in  the  following  opi- 
nions, delivered  on  Friday^  the  3d  of  JUay^ 

Judge  Cabell.  The  act  of  congres9  having  laid  a 
ta%  by  way  of  stamps  of  one  dollar  on  every  charter-pv 
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^,  proeeeds  afterwards  to  declare  ^*  that  every  de^,  in- 
strument, note,  memorandinn,  letters,  or  other  writing 
between  the  saptain  or  mastertwor  owner  of  any  ship  or. 
vesaeL  and  any  merehtat^  trader,  or  other  person,  in  <re- 
spect  to  the  hire  or  freight  of  <  such  ship  or  vessel,  for 
conveyance  of  aay  monefr,  goods,  wares,  merchandise  or 
effects,  laden,  or  to  be  laden,  on  board  of  such  ship  or 
vessel,  shall  be  deemed  and  adjudged  to  be  a  charter- 
party.**  ,         <♦ 

If  is  essential  tc^Hb  nature  of  a  charter-party  that  it 
should  embrace  the  whole  hire  mr  freight  of  a  vessel,  and, 
of  course,  there  cannot  be  two  smbsisting  charter-parties, 
at  the  same  time,  far  the  same  voyage.     Any  construc- 
tion of  the  act  ot*  congress,  therefore,  that  should  multi- 
ply taxes  on  the  same  contract  for  the  affreightment  of  a 
vessel,  must  be  contrary  to  the  true  intent  and  meaning  of 
that  act,  which  imposes  but  one  tax  on  any  one  entire 
'  contract,  however  various  may  be  its  modifications.     It 
was  not  intended  to  change  the  substantial  nature  of  a 
charter-party,  but    (for   the  purpose  of  preventing  all 
doubts  or  evasions)  to  declare  that  every  contract  for  thjp 
affreightment  of  a  vessel  shall  be  deemed  and  taken  to  be 
a  charter-party,  and,  of  course,  subject  to  the  tax ;  whe- 
ther that  contract  assumed  the  form  of  a  deed,  note,  me- 
iliorandum,  letter,  or  other  writing.    The  application  of 
these  principles  will  afford  a  ready  solution  of  the  first 
question  made  in  this  case,  whether  the  writing  exclu- 
ded by  the  county  court  from  going  to  the  jury  as  evi- 
dence, was  such  a  writing  as,  under  the  act  of  congress, 
was  required  to  be  stamped.      Is  it  a  charter-party  ^ 
Most  certainly  it  is  not,  of  itself,  a  new,  distinct  sub- 
stantive contract  for  the  affreightment  of  a  vessel.     It  is 
silent  as  to  the  port  of  departure,  ai)d  of  destination,  and 
as  to  the  time  of  commencing  or  completing  the  voyage. 
But  it  refers  to  a  former  agreement,  of  which  it  is  ex- 
pressly a  mere  modification,  both  together  forming  one 
.  entire  contract ;  and,  of  course,  no  new  tax  was  necessa^ 
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March,  .  ry.  I  thiok,  therefore,  that  the  county  court  erred  fai  er- 
..^  ^  chiding^  it  irbm  the  jury;  and  (without  giving  any  opi* 
A^iejr.     j^j^^  ^^  ^^  ot^ier  point^  I  am,  on  this  ground,  for  rc- 

Comwdi.  ^  versing  both  judgments,  and  remanding  the  cause  to  the 
coonty  court,  with  instructions  to  admit  the  evideaee* 

Judge*  Brooke.  I  ccrhcur  in  ihe  opinioa  delivereil. 
I  think  the  5th  section  of  the  act  of  congress  alluded  to^ 
cojhp^ehends  onl^  *  entire  contracts  in  writing,  in  its  defi- « 
nition  of  a  charter<^party,  and  does  no^nclude  the  writing^^ 
stated  in  the  bill  of  exceptions  in  this  case*  I  thtnk  it 
unnecessary  to  ^sayany  ^ing  on  the  other  point.'  Both 
the  judgments  must  be  reversed|  and  the  cause  sent  back 
'^  for  further  proceedings. 

Judge  Roane.     A  charter-party  is  defined  to  be   an 
agreement  by  indenture  whereby  the  owners,  &c.  of  a 
ship,  and  the  freighters  covenant  with  each  other  that  * 
such  a  ship  shall  take  in  such  a  lading,  and  cai^   the 
same  to  such  a  place,  &c.  in  consideration  of  which  the 
(n)  4  Bac.  freighter  is  to  pay  so  much.(a)     The  act  of  congress  im« 
cdiu)  6%?'    posing  a  tax,  in  general  terms,  upon  **  any  charter-party,** 
must  be  taken  to  refer  to  the  law-merchant  to  ascertain 
what  a  charter-party  is.     No  difficulty  could,  therefoi*, 
occur  in  this  case,  but  from  the  fifth  section  of  the  said 
act,  the  expressions  of  which  have  been  stated,  and  are 
very  broad.     As,  however,  the  clause  imposing  the  tax 
refers  to  the  common  law  to  ascertain  what  a  charter- 
party  is,  so  this  provision  is  only  to  be  taken  to  dispense 
witbybrm  in  relation  to  the  instrument;  it  cannot  be  ta-» 
ken  to  dispense  with  the  fundamental  criterion  as  to  char- 
ter-parties, namely,  the  cargo,  the  price,  and  the  place  to 
and  from  which  the  cargo  is  to  be  transported.     The  ob- 
j%  ject  of  the  law  was  to  prevent  evasions  of  the  tax  by  va- 

rying the  forms  of  charter-parties,  but  not  to  extend  to 
all  alterations  whatever,  which  might  be  made  in  charter- 
parties  after  they  have  been  executed:  and,  if  the  paper' 
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in  question  be.  deemed  to  come  within  the  act,  it  would  /  Maach.    - 
be  difficult ^to  exclude  from  its  operation  any  memoran-      «-— 
dum  or  agreenM^nt,  however  trivial  or  unimportant,  by    >  ^^^y 
which  any  of  the  provisions  of  a  charter-party  should  be    ^*™^^"* 
subsequently  varied*  .  1  V?  •  )^     • 

On  this  ground,  then,  I  think  the  district  court  erred  in  !< 

its  opinion.     It  is  unnecessary  to  decide  the  other  point ;   •  "  ^  <b^ 

but  my  present  impressions  are,  that  under  the  repealing    "  ^        f 

S|Ct  of  1801,  c.  19.  (a)  the  original   act  was  continued,  |^)  ^^»'  ^J|«^rv 
quoad  the  present  subject'  I  infer  this,  both  from  the  pro-  58.  \^  •* 

vision  in  the  third^section  of  the  act,  and  from  the  g^ne-  v.«^ 

ral  principles  of  consmiclion  in  relation  to  this  subject.  ^    ^^  /' 

These  principles  were  much  canvassed  in  the  special  ^ 

court  of  appeals  m  June^  1793,  in  a  case  betweei;i  Mar^^ 
tin  and  Payne^  which  is  quoted  and  relied  on  by  myself  .^  ^   « 

19  the  case  of  Wott  v.  Lyell^  a.Cally  280.     While  I  refer .  ?  ^  i^' 

to  that  case  as  containing  my  sentiments  on  tbe  general    '  *v  ^   %4^^ 

topic,  I  must  repeat,  however,  that  I  have  not  deemed  it  "*   ^^^  * 

necessary  to  apply  them  to  the  ^ase  before  us.  ,.    •  '   #1^  ^  I   . 

I  km  of  opinion  that  the  judgment  be  reversed,  and  *  A'^ 

the  cause  remanded,  with  directions  that  the  superior  .  **  ^*  ^^ 
court,  on  the  noxt  trial,  admit  the  paper,  mentioned  in  the  %;  t  *  *  ^ 
bill  of  exceptions,  to  be  given  in  evidence  to  the  jury.  *      •  ^ 

Judge  Flbving  concurred  ;  and  the  following  was  q'n-  ^ 

tered  as  the  unanimous  opinion  of  the  court :.     ' 

.    r 

Both  judgments  reversed,  verdict  set  aside,  and  cause 
remanded  to  the  county  court  for  a  new  trial  to  be  had 
therein,  ^^  on  which.the  court  is  to  admit  the  paper  men- 
tioned in  the  bill  of  exceptions,  and  rejected  by  the  courts 
below  becmise  not  written  on  stamped  paper,  |o  be  given 
in  evidence.'' 
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,      .  ■                        » 

;  lw«y  «i*                           Isom  against  Johns. 

.  ^  Mon^r  icvii^d      IN  a  general  action  of  indebitatus  assumpsit^  in  the 

'^  r?fr  ^u^'O'* '**  Sweet  Spring's  district  court/ on  behalf  of  Robert  Johns 

''*^i'  vSii'iri^p-  against .y^na^Aan  iww,  (the  declaration  containing  only 

'^rf  tir^iiIi^'^bL"  *^^  counts,  vi^.  for   •*  money  had  and  received,**  and 

*  '  i"fc^h'**^i-r    "  *^*^  °^*  *^^  expended,")  the  defendant  pleaded  non 
-  ^^  nif   if^d^^ta;  atsun^ity  vcnA  at  the  trial  demurred  to  the  plaintiff '3 

^m  r^'r  modf^y  iiud  evidence,  which  was,  in  substance,  Aat  the  defendant 

^    ^ .  tTuiJirrpl^iof  (who  was  plaintiff  in  a  former  action,  in  the  county  court 

•  ^  Jl^f  wIiTiictSr  <**^  Jl^ontff ornery,  between  the  same  partks)  had  obtained 


^       lie  J  wiiif  Bctii- 

h"^ihr''dai^^**  J^^S'I*^'^^.*'*^  "'^^^  ®^^  *  ^^tof^eri/aciasj  and,  sub- 
iHTj  or  appiiLd  sequently,  a  venditioni  exponas^  against  the  present  plaia- 
\  ^tiff,  in  part  satisfaction  whereof  certaia  negroes  of  ^  hjB 

\  were  sold4>y  the  sheriff;  that  afterwards  the  said  judgw 
m^^  was  reversed,  upon  a  writ  of  mipersedeasj  ifid  new 
'  .'  *  *    • ,  ;proceeding$  directed*      ,^  «  ' 

^«    «    '         ..   ■    The  jury  foupd  a  conditional  verdict ;  and  the  court,,  ' 
^.  ^*  "     "^       '  vipon  argument  of  the  demurrer,  was  of  opinion  that  the 
\     '  '"  '.      Evidence  demurred  to  was  sufficient  to  support  the  plaift- 
^  .  \^  •   ;  tfff^s  doxlaration.     Judgment  was  entered  accordiDglyy 

*      to  >i^hich  9t  a$persedeas  was  awarded  by  a  judge  of  tKis 
court. 

;  WicihanL,  for  the  plaintiff  in  e(ror»  made  three  points ; 

1.  Thar  money  paid  on  a  judgment  of  a  court  of  compe*' 

tent  jurisdiction,  afterwards  reviersed,  cannot  be  recover-  * 

ed  in  assumpsit y  the  proper  remedy  .being  by  writ  of  res- 

(fi)  2  Bac.  titution,  or  by  motion  to  the  court. (a)     Assumpsit  lies* 

edit.)  dJET' s  indeed,  for  money  paid  und^r  the  sentence  of  a  court.' 

MoSS^^ad  which  has  no  jurisdicUoni(&)    But  the  case  is  otherwise 

^ ^)\ ^Lord  ^^^^^  ^^^  authority  is  not  void  ab  initio j  though  it* may 

^S^^St  be  afterwards  vacated,  (c)   And  even  if  a  special  action 

{c)  lb.  Mtdd  V.  Death  and  Pollart!,  t  Bae.  S6k 
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of  aseumpsit  covld  be  supported,  a  general  indebitatus     ^^g*?"* 
could  not«(a)  — ^^ 

2.  The  evidence  demurred  to  was  defective   in  this,       ^f 
that  a  fuil  copy  of  the  record  of  the  original  judgment       ^°**'*** 
and  proceedings  was  not  exhibited.  and  Wife  T. 

3.  It  did  not  appear  from  the  evidence,  that  the  she-  ^SSTizs. 
riff  had  ever  paid  the  sum  levied  by  him  to  the  plaintiff. 
There,  was  evidence  enough  to  sue  the  sheriff,  but  not 

the  plaintiff. 

Wirty  on  the  other  side,  contended  that  the  decision  in 
Overton  and  Wife  v.  Hiidson^  does  not  touch  the  present 
case.     The  reason  given  by  the  court(^)  proves  this.        (a)  3  Wath. 

In  support  of  the  action,  he  cited  1  Esp.  N.  P.  6.  and  *^* 
Feltham  v.  Tyrrel^  Loft^  207-  there  referred  to,  as  well 
as  in  Bull.  N.  P.  131.  in  Coxvp.  419.  and  in  1  T.  P.  387. 
Moses  V.  M'Ferlan^  2  Burr*   1005.   is  the  leading  case 
establishing  the  principle  that  wherever  the  defendant  has 
moaey  in  his  hands,  which,  ex  asquo  et  bon^^  he  ought  to 
refund,  the  general  action  for  money  had  and  received 
properly  lies.     The  principle  of  that  case  exactly  applies 
to  this.     The  objection  of  surprise,  the  court  will  find, 
would  equally  apply  to  every  case  (founded  on  the  san^ 
principle)  that  has  occurred  8ince.(c)     The  action  for  ^c)  8  r.'  n. 
money  had  and  received  is  an  equitable  action,  and  the  f,%^^l'"^ 
defendant  may  avail  himself  of  ever>^  equitable  defence. 

The  writ  of  restitution  lies,  in  England^  after  final  judg- 
ment, on  a  writ  of  error ;  and  sometimes,  during  the 
pendency  of  a  supersedeas^  the  court  will,  on  motion,  or- 
der the  sheriff,  where  the  money  is  still  in  his  hands,  to 
pay  it  into  court.  But,  in  the  case  at  bar,  though  it  is 
not  expressly  proved  that  the  sheriff  had  paid  the  plain- 
tiff the  money  before  this  action  was  brought,  there  is 
reason  to  presume  it.(l)  The  remedy  by  motion  could 
not,  then,  have  succeeded. 

;^l)  Note*  The  retarn  of  the  sheriff  on  the  venditioni  exponat,  bore  date 
the  13th  of  February,  1802;  stfttiog  the  sales  of  the  negroes,  and  showing  his 
responsibility  to  the  platnti£  The  date  of  reversal  of  the  original  judgment 
voa  the  28th  of  October  following.    This  action  was  brought  in  J804. 
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MAiteu,        Our  act  of  assembly  says  the  appellate  court  shallf  on 

1       a  supersedeas^  enter  such  judgment  as  the  court  below 

*^  should  have  givcm  This  does  not  empower  it  to  award  a 
Johns,  y^i  Qf  restitution ;  and  there  is  no  decision  of  the  courts 
in  this  country  authorizing  such  writ.  But,  at  any  rate, 
the  defendant  has  no  cause  to  complain  that  we  relinquish- 
ed a  more  summary  remedy,  and  resorted  to  one  which 
gave  him  a  better  opportunity  of  exhibiting  any  equita- 
ble defence  which  he  might  have. 

As  to  the  3d  point  made  by  Mr.  Wickham^  I  can  see 
no  necessity  for  producing  the  full  record  of  the  judg- 
ment.  If  the  evidence  was  not  proper,  the  objection 
goes  to  its  competency,  and  not  to  its  sufficiency.  The 
defendant  should,  therefore,  have  excepted,  instead  of  de- 
murring. The  demurrant  has  admitted  the  fact  of  the 
reversal  of  the  judgment ;  by  doing  which,  he  admits 
every  thing  that  was  necessary  to  make  it  appear. 

3.  The  action  for  money  had  and  received  will  lie 

without  proof  of  actual  receipt  of  money,     'llie  case  of 

Israel  v.  Douglas^  1  H.  Bl.  i39.  proves  that  it  will  lie  on 

an  accepted  order.      Longchamp  v.  Kenny ^  Doug.  137. 

and  Leery  v.  Goodson^  4  T.  R.  687.  also  show  that,  under 

circumstances,  the  receipt  of  the  money  may  be  presumed. 

But  I  contend  that  payment  to  the  sheriff  is  equiva- 

ffl)  2  Lev.  lent  to  payment  to  the  phAnXiff^\d)  the  sheriflF  being,  in 

Xennm!   /'  eflfect,  his  agent,  upon  the  writ  of ^eri  facias. 

Shvw    140. 

^'s^od.      ^^^^^^^^  *»  ^^P^y*    The  dictum  in  Esp.  6.  **  that  if 
*•*•  money  has  been  recovered  in  consequence  of  any  judg- 

ment,'* &c.  is  not  supported  by  authority.  The  case 
V  of  Moses  v.  M^Ferlan  was  of  a  judgment  of  an  infe- 
rior court  having  no  jurisdiction,  and  comes  within  the 
rule  I  have  laid  down.(l)  Espinasse  has  clearly  mista- 
ken the  law,  or  has  used  an  inaccurate  expression. 

(1)  Note.    Judge  Bbookb  obierTcd  that  Uie  word  **  or,"  id  the  ad  line, 
pi.  6.  p.(.of  J5i;^ihociklluiTebeen<*ma,'*tomiaw  the  doctrine  eorreet ;  to 


Digitized  by 


Google 


in  the  S5ih  Year  of  the  CamfnanwioUL 

The  doctrine  of"  ex  atquo  et  bono^  in  the  latitude  con« 
tended  for^  would  lead  to  this;  that' in  every  case,  by 
a  side  wind,  the  merits  of  a  former  cause  might  be  tried 
over  again.  The  defendant  in  the  second  action,  who 
was  plaintiff  in  the  first,  would  have  a  rigtit  to  say,  "it 
is  true  that  my  judgment  was  reversed  for  error  in  form ; 
but,  ex  eequo  et  bonOy  I  ought  to  keep  the  money  levied  on 
the  execution,  because  it  is  a  just  debt/' 

As  to  the  writ  of  restitution,  I  admit  there  is  no  de* 
cision  of  the  courts  of  this  country  upon  the  subject ; 
but  neither  has  there  been  any  decision  that  the  action  of 
assumpsit  lies  in  such  a  case  as  this.  We  must,  therefore, 
resort  to  principles  and  to  British  authorities.(l) 

2.  The  evidence  is  defective  in  not  showing  the  whole 
record  of  the  reversing  judgment  as  well  as  of  that  which 
was  reversed.  And  this  objection  may  well  be  taken  by 
demurrer ;  for  insufficiency  is  necessarily  included  in  in- 
conipetency. 
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ai  to  make  the  tentenoe  read,  "  If  monej  has  been  reooTered  in  oonteqnenoe 
of  aej  judgment  or  adjiidication,  if  tuoh  waa  errooecHis,  and  is  rerersed  ;  09^ 
if  money  has  been  paid  in  eonsequenoe  of  the  judgment  of  an  inferior  eoarty 
&e.  it  shall,  in  this  action,  be  recovered  back.*'  . 

As  to  the  general  form  of  the  declaration  in  this  ease^  Judge  Roane  ob- 
aervedy  that  Lord  Man^ld^  in  Mo9e9  ▼•  M*Ferlan  had  earried  hb  doctrine 
too  &r ;  and  referred  to  Judge  PendUtmCt  obserrations  ia  1  Call,  239.  Wood 
f.LuitreUf  contrasted  with  those  of  Lord  Mar^fieid  by  Judge  Tucker,  in  9 
Tuck.  BL  163.  n.  (l9).  See  also  Cimp.  4l4%  JJndon  ▼.  Booperi  and  S  W.  Bl 
1369.  Fetmei*  r.  Mtars,  a'nd  LmifdUmpr.  ij^etmey,  Dm^g,  1S8.  as  to  the  ne- 
cessity of  notice  to  the  defendant.  ' 

Judge  Bbookk  mentioned  a  district  court  casCy  {^Bvnier  ▼.  Bediagtr,)  in 
vhich  a  bill  of  pifrtloulars  was  rendered  by  the  plaintiff*,  to  prevent  the  ineon- 
tenienceofthe  defendant's  being  surprised  by  the  general  count  for  monej 
had  and  received. 

Upon  this  Wirt  ohserred ;  "  The  practice  in  England  is  for  the  defendant 
to  call  at  the  trial  for  information  of  what  the  plaintiff  means  to  prove  {  and 
the  suit  may  be  continued  until  such  information  be  given.  This  practice  ad- 
mits the  reguhffi^  of  the  general  count  in  the  declaration^  and  shows  that 
the  proffer  course  in  this  case  was  not  a  demurrer  to  evidence. 

(1)  Noto.  On  the  sul^iect  of  the  writ  of  restitution,  see  mtTt  Practice, 
93fty  937.  and  1137.  and  his  Practical  /Vniif»  336*  337. 
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3.  There  are  no  circumstances  in  this  case  to  induce  a 
presumption  that  the  money  was  paid  to  ^the  plaintiff. 
The  contrary  should  rather  be  presumed,  because  it  might 
have  been  stayed  in  the  sheriff's  hands  by  the  very 
supersedeas  upon  which  the  judgment  was  reversed. 

The  sheriff  is  not  the  plaintiff's  agent,  but  an  officer 
of  the  court ;  and  by  its  order  he  might  have  been  com- 
pelled to  return  the  money.  In  England^  upon  a  ca.  sa* 
the  sheriff  has  no  right  to  receive  the  money,  unless  with 
the  assent  of  the  plaintiff;  (though  the  law  is  otherwise 
under  our  act  of  assembly ;)  because  the  writ  commands 
him  to  take  the  body  of  the  defendant ;  not  to  make  the 
money.  If  he  receives  it  with  the  assent  of  the  plaintiff, 
he  is  then  his  agent  for  that  purpose.  But  this  does  not 
prove  the  sheriff  to  be  the  plaintiff's  agent  in  the  case  of 
a  /?•  Ja.  Where  an  attorney  regularly  receives  money 
for  his  client,  the  remedy  of  a  third  persoir,  claiming  the 
money,  is  against  the  client  only,  not  the  attorney ;  but 
the  sheriff  acts  in  a  very  different  capacity. 


Cur»  adv.  vult. 

Mondayj  Sept.  ZOth.  The  president  pronounced  the 
following  opinion  of  the  court : 

**  The  court  (without  considering  the  other  points  in 
the  cause)  is  of  opinion  that  a  general  action  of  indehita- 
tus  assumpsit  cannot  be  sustained  against  the  plaintiff  in 
this  case,  there  being  no  evidence  of  the  money  having 
ever  been  actually  received  by  him,  or  applied  to  his 
use." 

Judgment  reversed,  and  entered  in  favour  of  the  plain- 
tiff in  error. 
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Garnett  against  Childers.  ji%^! 

A  SUIT  at  law  having  been  brought,  and  judgment      After  the 

1      •       1    .        1  ^  ^  TT^T,         *    r«,  ^  term  al  which 

obtained*  m  the  names  of  James  Webb  and  Tnomms  C.  a  decree  is 
Martin^  executors  of  Jesse  Carter^  deceased,  against  ^|^  ^^^^ 
John  Childers^  upon  a  bond  which  a  certain  Reuben  Gar- ^^^J^  ^^^^ 
nettf  as  agent  for  Carter^  in  his  lifetime,  took  of  Childers  ^^m  "^^^^^ 
for  the  price  of  a  nepro  sold  him ;  he  filed  a  bill  of  in-  dered  to  paj 

^     "^ ,  °  cott«,  but  ap- 

junction  in  the  late  high  court  of  chancery,  on  the  ground  peart,  from 

_  ,  .  .  ,  .         1  "*«  answer,  to 

that  the  transaction  was  usurious ;  making  the  executors  have  no  right 
of  Carter  and  Reuben  Garnett  both  defendants  in  equity.  -^  ^«ontn>ier^ 

The  defendant  Garnett^  in  his  answer,  after  denying  "^^ 
the  charge  of  usury,  said,  that  ^^  he  had  no  farther  pur- 
chased the  debt  than  that  he  lent  mopey  to  the  said  Car- 
ter^  and  there  were  other  things  unsettled  between  them, 
and  this  money,  now  demanded  of  the  complainant,  would 
be  applied,  when  received,  to  the  credit  of  the  said  Car- 
tcTj  pound  for  pounds  after  deducting  the  commission 
and  expenses  of  collection.'* 

James  Webby  one  of  Carter*s  executors,  by  his  answer, 
claimed  the  debt  as  belonging  to  the  estate  of  his  testa- 
tor. 

The  complainant  replied  generally  to  both  the  answers ; 
and,  after  depositions  were  taken,  the  cause  was  set  for 
hearing,  as  to  the  defendant  Garnett^  upon  his  motion  by 
counsel ;  but  does  not  appear  to  have  been  set  for  hear- 
ing as  to  the  other  defendants. 

Upon  the  evidence,  the  late  chancellor  made  the  in- 
junction perpetual,  to  stay  execution  of  so  much  of  the 
judgment  as  exceeded  the  principal  sum  of  money  stated 
in  the  biU,  and  decreed  that  the  defendants  pay  the  com- 
plainant his  costs  in  this  court ;  from  which  decree  the 
defendant  Garnett  was  allowed  an  appeal,  in  the  next  va- 
cation after  the  .term  when  it  was  rendered. 
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Makcii,         Williams^  for  the  appellant,  contended  that  the  com- 
'"''        plainant  must  have  considered  Garneit  interested  in  the 
Gurnett     controversy ;  otherwise  he  would  not  have  made  him  a 
Chiiden.     party.     He  is  bound  to  Carter^a  representatives,  and  re- 
sponsible if  they  lose  the  debt.     This  court,  in  Armtatead 
V.  Marks^  1   Waah.  325.  decided  that  an  appeal  by  one 
party  brings  up  the  whole  record,  and  the  reversal  may 
be  as  to  all. 

Wickham.  We  made  Gamett  a  defendant  to  obtain  a 
discovery  of  the  usury ;  and  though  his  answer  denies  it, 
we  had  a  right  to  go  on  to  establish  it  by  proof;  for  we 

(a)  CHekst-  sued  for  relief  as  well  as  discovery,  (a) 

^vf^Vanfl      The  case  of  Armtatead  v.  Marka  applies  only  to  a  joint 

i^l^^j,  judgment.     Here  Webb  does  not  complain  of  the  decree. 

^  The  decree   against  him  perpetuates  the  injunction  to 

stay  proceedings  on  his  judgment ;  but  that  against  Gar* 
nett  is  for  costs  only.  He  therefore  had  no  right  to  ap- 
peal, having  no  interest  in  the  debt  in  controversy.     In 

(«)jiffl3f,i8io,  Craddock  v.  Ellzey^(b)  the  court  would  not  touch  the 

not  reported. 

case  as  it  respected  the  other  parties,  Craddock  only  ha- 
ving appealed :  Judge  Roahe  was  inclined  to  reverse  the 
decree  in  toto^  considering  it  as  an  en^ir^  decree ;  but 
Fleming  and  Tucker  were  of  a  diflPerent  opinion.  It 
was  therefore  reversed  as  to  Craddock  only. 

Friday^  May  10th.  The  president  pronounced  the 
opinion  of  the  court,  that  the  appeal  be  dismissed,  having 
been  improvidently  granted. 
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Addison  and  Wife  against  Core's  Administrator.     '^'^^ 

JAMES  COREy  of  the  county  of  Northampton^  depart-  The  troe  eon. 

ed  this  life,  on  the  26th  day  of  May^  1795,  an  rafant,  in-  the  7th  eect. 
•      .  ,  .  ,»       .  .  »       *.    »  ofthe act «* re- 

testate,  and  Without  issue,  (having  neither  father  nor  mo- dueing  into 

ther  living,  nor  sister,  nor  brother,  nor  their  descendants,)  ^\^^dU«eil 

possessed  of  sundry  slaves  and  oAer  personal  estate  in  JJ.^  J^J^JS?' 

his  own  right,  the  whole  of  which  came  to  him  from  his  ^^  ^^^^ 

^  .  of  an  in&nt,!!, 

father.  that  if   there 

Kendall  Addison  and  Palmer  his  wife,  who  was  the  on-  fcc.  and  the 
ly  sister  of  the  mother  of  the  said  infant,  brought  their  rivedfi^tiTe 
suit  in  chancery,  in  the  county  court,  against  John  Core^  ther^ti^  "Sn- 
the  administrator,  for  an  account  and  distribution  of  the  JofJ^^^^gJ 
said  slaves  and  other  personal  property  ;  contending  that  j"^  I?**'^h*f* 
the  same  ought  to  be  divided  into  two  moieties,  one  of  shall  go  to  the 
which  should  be  allotted  to  the  paternal,  and  the  other  that  parent 
to  the  maternal  kindred.  theetutewas 

The  defendant  filed  his  answer,  insisting  that  the  whole  Jj^^'S';  ^^^^ 
of  the  said  property  belonged  to  the  kindred  on  the  P^i^^  ^le  diSriba-^" 
of  the  father,  by  virtue  of  the  acts  of  assembly  relative  ^^^  of  unbe- 

,         "^  '  qaeathed  per- 

to  distributions  and  descents.  sonai  estate 

Upon  argument,  the  county  court  dismissed  the  bill  to  in&nu, 
with  costs ;  and  their  decree  was  affirmed  by  the  late  Zirten  the  ut 
high  court  of  chancery.  Ir^Me 

In  Aprils  1806,  a  motion  was  made  by  the  complain-  ^^^j^**""'** 
ants  to  the  superior  court  of  chancery  for  the   Williams' 
burg  district,  for  leave  to  file  a  bill  of  review  for  error 
apparent  on  the  face  of  the  decree ;  which  motion  being 
overruled,  they  appealed  to  this  court. 

Wickham^  for  the  appellants,'  admitted  that  the  case 
presented  the  dame  point  as  that  decided  in  Tomlinson  v. 
Dtiliardy  3  Cally  105.  and  Dilliard  v.  Tomlinson^  1  Munf. 
183. 
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Mabch,         Nicholas y  for  the  appellee. 


1811. 


Royster  Thursday^  May  9th.     The  president  pronounced  the 

^^^^'      opinion  of  the  court,  that  this  case  was  settled  by  the 

cases  above  mentioned,  and  that  of  Templeman  v.  Steptocy 

1  Munf.  ZZ9. 
The  decree  was  therefore  affirmed. 


^M^m^*  Royster  and  others  against  Leake. 

1.  A  bond      IN  this  case,  Leaie,  for  the  benefit  of  Jf^Coui^  by  mo- 

from  the  de-    .        .  *        t         -  •  <•  t 

puu  to  the  tion  m  a  summary  way,  under  the  5l8t  section  of  the  exe- 
coodHioD^  '  cution  law,(l)  obtained'a  judgment  in  the  Richmond dia^ 
M  ^rlbrml  ^"^^  court  against  Royster  and  others ^  sureties- ft>r  James 
r*^urin"*  hU  ^^^ff^^^y  deputy  for  Joseph  Payne,  late  sheriflF  of  Ge^ocA- 
continuftnce     land  county. 

Ju  the  office  of  *        - 

deputy  sheriff,  In  support  of  his  motion,  (the  notice  being  proved,) 
on  him  and  the  plaintiff  gavc  in  evidence  a  judgment  obtained  in  his 
for  the"  e^cond  name  against  Gideon  Hatcher  and  others  ;  a  writ  oi fieri 
lu^l^C^l^f^^^^  thereupon,  dated  September  14th,  1804,  which 
ilT^i^of 'u?e"  ^^^  ^°  ^^^  hands  of  Janies  Vaughan^  deputy  sheriff  as 
businew  law- jifQi-egaid,  and   was  returned  by  him, "  1804,  JVbir^JwA^' 

fully  commit-  . 

ted  to  him  as  17th»  executed,  on  7  negroes,  &c.  remaining  unsold  for 

want  of  bidders  ;^  a  writ  of  venditioni  exponas^  bearing 

sistsccUonof  date  the  3d  of  July y  1805,  returnable  to  the  first  day  of 

law, *(S^?"  *«  district  court  to  be  held  in  September  following; 

^^!t\^^'  ^*  which  was  returned,**  1805,  October  1st,  satisfied  by  a 
c.  151.)  there-  *  *  '  ^ 

medy  by  mo-  discount  of  the  revenue  tax  for  the  year  1804*  James 
agiaust  Se     Vaughany  D.  S.  for  Joseph  Payne,  late  sheriff  of  Gooch- 

sureties  of   a  ,        ,  „ 
dcputysheriff,  tand. 
after  a  jodg- 

Sm*  fofThe  (0  ^«'-  ^^^t  ▼<>*•  ^  «•  15L  p.  305,  306. 

same    cause ; 
'such  judg- 
ment not  appearipg  to  be  satisfied.    The  motion  alio  may  be  made  against  the  loretiesi  se- 
parately from  their  principal, 
1 
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The  plaintiff  also  produced  the  bond  executed  by  the 
said  Vaughan  and  his  sureties  to  Joseph  Payne^  his 
principid.  It  bore  date  the  15th  day  of  November^  1902. 
The  condition  stated  that  he  was  to  act  as  deputy,  ^^  un- 
til Goochland  November  Courts  1804,"  but  concluded  with 
"  if,  therefore,  the  said  James  Vaughan  shall  truly  and 
faithfully,  &c.  &c.  during  the  time  of  his  continuance  in 
office  of  deputy-sheriffi"  then  the  above  obligation  to  be 
void,  or  else  to  remain  in  force.^' 

The  defendants  gave  in  evidence  a  judgment  obtained 
by  the  plaintiff  against  the  said  Vaughan,  for  nonpayment 
of  the  same  money,  received  by  him  and  now  demanded 
of  his  sureties ;  but  there  was  no  proof  of  satisfaction  of 
that  judgment. 

The  court  gave  judgment  for  the  plaintiff,  for  the  sum 
received  by  Vaughan^  with  interest  at  the  rate  of  15  per 
centum  per  annum^  from  the  second  day  of  September^ 
1805;  whereupon  the  defendants  appealed. 


March, 
ISII. 

Rojster 

V. 

Leake: 


Wickham^  for  the  appellants,  said  that  the  bond  given 
by  the  deputy  sheriff,  in  this  case,  was  taken  under  the 
common  error  that  the  sheriff's  office  lasted  two  years. 
This  is  precisely  the  case  of  The  Commonwealth  v.  Fair^ 
faXi  4  Hen.  &  Munf.  208.  The  sureties  were  not  an- 
swerable for  the  second  year. 

He  contended,  moreover,  that,  under  the  51st  section 
of  the  ezedution  law,  the  remedy  by  motion  being  given 
against  the  deputy  sheriff^  or  his  sureties,  the  plaintiff 
had  not  a  right  to  obtain  one  judgment  against  the  de- 
puty, and  another  against  the  sureties.  Besides,  the  law 
allows  either  a  joint  or  a  several  motion ;  but  this  h 
neither  one  nor  the  other.(a) 

No  counsel  appeared  for  the  appellee ;  but,  after  in-  ^^* 
specting  the  record,  and  considering  the  case,  the  court 
unanimously  affirmed  the  judgment. 

VOL.  II.  36 


{aSZeftmeh 
▼.  Berkeley,  i 
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^J^'%it        Braxton's  Administratrix  against  Lipscomb. 
In  debt  apoo      THE  declaration  in  this  action,  (which  was  debt  upon 

ftn  assigned 

bond,  the  an  assigned  bond,  on  behalf  of  Thomas  Upscomb^SLSsigtiei^ 
oQght^  to*^  of  Robert  Blackwellj  who  was  assignee  of  Thomas  Little^ 
upftto  ply^e  page^  against  Mary  Braxton^  administratrix  with  the  will 
Sb^^^^  annexed  of  George  Braxton^  deceased,)  after  setting 
Sttieel^***'  forth  the  several  assignments,  and  that  action  had  therc- 
^J?'  ^  ^^  ^^  ^y  accrued  to  the  plaintiff,  concluded  as  follows :  **  Yet 
n  it  '  ^|y  the  said  George  in  his  lifetime,  or  the  said  defendant  since 
ui^*^  pay  to  ^i^  death,  although  often  required,  the  said  sum  of  mo- 
itSuSdefw!  ney  to  the  said  plaintifh^ve  not  paid,''  &c.  without  sta- 
uil  ui^""'  ^*°8»  **^  *^y  ^^^  ^*°  failed  to  pay  the  same  to  the 
^on;  and  the  said  Thomas  Littlepage^  the  obligee,  and  to  Blackwell^ 
«ured  hj  ver-  the  intermediate  assignee. 

On  the  plea  of  ^^  payment  by  the  testator,*^  a  verdict 
was  found  and  judgment  entered  for  the  plaintiff  in  the 
county  court ;  from  which  the  defendant  appealed  to  the 
district  court,  where  the  judgment  was  affirmed,  and  a 
second  appeal  taken  to  this  court* 

No  counsel  appeared  for  the  appellant. 

The  Attorney-General^  for  the  appellee,  argued  the 
cause  upon  another  point  presented  by  a  bill  of  excep- 
tions filed  in  the  county  court,  but  concerning  which  no 
opinion  was  given  here. 

Saturday^  May  llth.  The  following  decision  of  this 
court  was  pronounced : 

*^  The  court  is  of  opinion  that  the  judgment  of  the  dis- 
trict court  is  erroneous :  therefore,  it  is  considered  that 
the  same  be  reversed,  &c.  and  this  court,  proceeding  to 
give  such  judgment  as  the  said  district  court  ought  to 
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liave  given,  is  of  opinion  that  the  declaration  is  too  de* 
fective  to  maintain  the  action,  in  this,  that  it  is  not  aver- 
red, that  neither  the  defendant,  nor  her  testator,  in  his 
lifetime,  paid  the  debt  to  the  obligee^  or  to  either  of  the 
aseiffnees  of  the  said  bond,  but  only  that  neither  of  them 
paid  the  same  te  the  said  plaint) ff:  and  that  the  judg- 
ment of  the  said  county  court^is  also  erroneous ;  there- 
fore, it  is  further  considered  that  the  said  judgment  be 
reversed,  &c.  and  that  the  appellee  take  nothing,'*  &c. 


March, 
1811. 

'  Tanaell 
Wattoa- 


Tunnell  and  Wife  against  Watson  and  Wife*         jS^IS^L 


THE  last  will  of  SeJhy  Simpson^  of  Accomack  county, 
contained  the  following  clauses :  ^^  I  lend  unto  my  loving 
wife,  after  payment  of  my  just  debts,  all  my  estate,  real 
and  personal,  until  nay  daughter  Betsy  shall  arrive  to  law- 
ful age,  or  marries  j  and,  after  my  said  daughter  Betsy 
arrives  to  lawful  age  or  marries,  my  will  and  desire  is, 
that  an  equal  division  shall  be  made  of  the  aforesaid 
estate  between  my  wife,  my  daughter  Betsy,  and  the 
child  that  my  wife  is  now  pregnant  with.  Item;  my  will 
and  desire  is,  that  if  my  daughter  Betsy  Selby,  and  the 
child  that  my  wife  is  now  pregnant  with,  should  both  die 
under  the  age  of  twenty-one  years,  and  without  heirs  of 
their  body,  that  my  loving  wife  shall  hold  and  enjoy  all 
my  aforesaid  estate  for  ever.'' 

The  child  of  which  the  testator's  wife  was  pregnant 
was  bom  about  five  or  six  months  after  his  death,  and 
departed  this  life,  in  July,  1796,  under  the  age  of  twenty- 
one  years,  intestate,  unmarried  and  without  issue ;  at 
which  time  Betsy  Selby,  the  daughter  and  devisee  of  the 
testator,  was  also  under  age,  unmarried,  and  without  is- 
sue. She  afterwards  intermarried  with  John  W.  Watson^ 
who,  in  right  of  his  wife,  brought  an  action  of  ejectment 


Ko  nuiterial 
iiict,not  found 
expressly,  or 
by  »ery  e?i- 
dent  impliea- 
tion,  in  a  spe« 
eial  verdio^ 
ean  be  sup. 
pUed  bj  iA- 
tendment 

V  See«l«i^ 
irodtfuofi'ff 
AMr  T. 
Brock,  ]  ibtu 

Mniderimi  v» 
^lletu,  i6.9S5. 
Pegram  t.  /n 
o^eL  ib.  387. 

fVUwn  and 
Bunlqp,   9 
Ben.  &Mwif. 
268.     Cttwi. 
muie,    1 

•nd  CUuf  ▼. 
Bofwune,  iB. 
454. 
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.   TaoneU 
▼. 
Watson. 


Supreme  Court  of  Appeals. 

against  Tunnett  and  wife,  to  recover  one  half  of  the  de- 
ceased chiM's  undivided  third  part  of  a  tract  of  land  ia 
the  county  of  Accomack^  of  which  the  testator  died  seised 
in  fee*  simple. 

•  The  jury  found  a  special  verdict  setting  forth  the  facts 
above  mentioned,  and  some  others,  which  need  not  here 
be  noticed :  but  they  did  not  state  whether  the  deceased 
child  had  any  other  heirs  besides  his  mother  and  8istei\(l) 
Upon  this  verdict  the  county  court  entered  judgment 
for  the  defendants,  which,  upon  an  appeal,  was  reversed 
by  the  superior  court,  and  judgment  entered  for  the  plain- 
tiff.   The  defendants  thereupon  appealed  to  this  court* 

Attorney^Generalt  for  the  appellants*    The  special  ver- 
dict was.  too  imperfect  to  found  a  judgment  upon. 


Wiciham,  contra.  There  is  enough  in  the  verdict  for 
the  court  to  infer  that  the  female  lessor  of  the  plaintiff 
was  entitled,  as  co-heir  of  the  deceased  posthumous  child, 
to  one  half  of  its  share  of  the  land.  It  was  not  necessa- 
ry for  the  jury  to  use  negative  as  well  as  affirmative 
words,  and  (after  finding  that  Betsy  Selby  and  the  post- 
humous infant  were  legitimate  children  of  the  testator) 
to  say  there  were  no  other  children.  A  person's  being 
heir  is  an  inference  of  law,  which  the  court  may  draw 
from  the  facts  found;  not  a  distinct  fact,  necessary  to  be 
found  by  the  jury.  In  many  cases,  verdicts  equally  de« 
(tt)  Birch  ▼.  fective  with  this  have  been  sustained.fa) 

Alexander,    1  ..  ^  ^ 

Wath,^.    31 

4.* tiid  404.  pi.      Attorney-General.     Mr.  Wtckham  is  carrying  the  doc- 

^^*  trine  of  presumption,  as  to  special  verdicts,  farther  than 

I  suppose  it  allowable.     No  material  fact,  not  expressly 

found,  can  be  intended  by  the  court.     In  the  case  of  the 

alias  capias^  in  Viner^  the  defect  in  the  finding  was  very 

(1)  Note.    The  wiH  dij  not  mention  any  children  of  the  testator  besidef 
Betty  and  the  infant  with  which  his  wife  was  pregnant 
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slight.      Iq  £irch  v.  Akxandety  the  court  only  took  the    Makob, 
evideiit  meaning^of  the  jury  ;  no  intendment  wai  necessa*      ..^ 
ryat  all.      Who  is   heir    is  an  inference  of  law;  but  ^^^''*^iJ?'^ 
facts  sufficient  to  warrant  the  inference  must  be  found. 
Tlie  court,  in  thb  case,  cannot  infer  that  there  were  no 
other  ch^dren. 

Wednesdcnf^  May.  15th.  The  following  was  entered  as 
the  opinion  of  the  court : 

^^  A  majority  of  the  court  is  of  opinion  that  the  spe* 
cial  verdict  in  this  cause -is  too  imperfect  to  render  judg- 
ment upon,  for  the  whole  land  in  the  declaration  mention- 
ed, in  this,  that  it  is  not  shown,  by  the  facts  found  there- 
in, that  the  female  lessor  of  the  appellee  was  the  exclu' 
Me  heir  of  the  posthumous  child  of  Selby  Simpson.^^ 

Judgment  therefore  reversed,  and  venire  facias  de 
Movo  awarded. 


White's  Executors  against  Johnson  and  others.       ^JT/^ 

SEVERAL  points,  on  which  no  opinion  was  given  i.  A  eom- 
by  the  court,  were  made  m  the  argument  of  this  case,  port,  if  ervo- 
So  much,  therefore,  only  need  be  reported  as  comes  ^^J^J^ 
within  the  decision.  ^^'^ 

The  suit  was  brought  in  the  county  court  of  Plttsyha'  the  cause,  tho* 

"  '  "   ^       no   exception 

niaj  by  Johnson  and  others,  legatees  of  Jeremiah  White^  be  previously 
against  William  Clarke  and  William  White^  his  executors,  so,  lA  the'ap- 

pellate  oooit, 
U&ough  DO  ex- 
ception appear  to  hare  been  taken  in  the  court  below :  but,  witboat  raeh  exfieption,  it  can* 
not  be  im|»eached  on  grounds,  and  in  relation  to  sulyects,  whicli  majr  be  affected  by  extra- 
neoos  testimony. 

^  Whether  interest  ought  to  be  charged  in  an  administratkin  aeeount^  is  a  question,  the 
decision  of  which  may  depend  upon  extraneous  testimony. 

S.  A  failure  to  set  forth  in  a  commissioner's  report  that  notice  was  given  to  the  partiesy 
^  P^yj"*  ^"^'  sufficient  to  reverse  a  decree,  if  no  exception  to  the  report  appear  in  the 
Koord. 
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Makch^     for  a  settlement  of  their  administration  account,  and  to 

IMl. 

recover  a  balance  alleged  to  be  due  to  the  plainttffii. 

^^^^'■J^*^  The  county  court  referred  the  account  to  commissioners^ 


.  ▼•  who  made  a  report,  in  which,  after  charging  no  interest, 
either  for  or  against  WiUiam  Clarke^  the  acting  executor, 
they  stated  a  balance  to  be  due  him  of  seventeen  shillings 
and  seven  pence. 

Whether  notice  was  given  to  the  plaintiffs  did  not  ap- 
pear ;  but  the  cause  was  regularly  set  forbearing,  and  no 
exception  to  the  report  appeared  in  the  record. 

llie  county  court  dismissed  the  bill  with  costs*  Upon 
an  appeal  to  the  superior  court  of  chancery  for  the  Rich' 
mond  district,  the  present  chancellor,  by  an  order  in  va- 
cation, directed  Master  Commissioner  Greenhorv  to  state 
the  account  anew,  upon  the  exhibits  contained  in  the  re- 
cord ;  which  being  accordingly  done,  and  interest  charged 
upon  each  item  of  debit  and  credit,  from  the  date  of  such 
item,  a  balance  appeared  due,  from  the  executor,  of  116/« 
3s.  Bd. 

Exceptions  were  filed  to  this  report,  but  overruled  by 
the  chancellor,  who  reversed  the  decree  of  the  county 
court,  and  decreed  to  the  plaintiffs  the  last-mentioned 
sum  with  co8ts.(l)  The  defendants  thereupon  appealed. 

Wickham^  for  the  appellants,  contended  that  the  county 
court  decree  was  correct,  since  no  exception  was  taken 
to  the  report  of  the  commissioners ;  the  rule  being,  that 
whenever  a  report  is  not  necessarily  wrong  upon  its  face, 
an  exception  must  be  taken.  In  support  of  this  position, 
he  relied  upon  the  cases  oi  Brewer  v.  Hastie^  3  Call^22. 
and  Perkins  v.  Saunders  and  Wade^  2  Hen.  6?  THunf.  420. 

The  refusal  to  allow  interest  might  have  been  proper 

(1)  Note.  It  is  proper  to  meDiion  that  before  the  deoitioii  of  this  ease  bjr 
the  eoort  of  appeals,  the  chancellor  disoorered  his  error,  and  altered  the 
praetioe  of  his  poart  iu  relation  to  reports  of  oommissioners  not  excepted  to. 
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upon  the  circumstances  of  the  case,  which,  it  is  to  be  pre-     March, 
sumed,  appeared  m  evidence  to  the  commissioners*  

White's  Exe- 
6iiton 

Jfunford^  contra.  The  not  allowing  interest  was  an  j^^^ 
error  upon  the  face  of  the  report ;  for,  generally,  interest 
ought  to  be  charged  both  for  and  against  the  executor; 
according  to  Jones  v.  Willianu^  2  Call^  106.  and  Gran^ 
berry's  Ex^r  v.  Granberrysy  1  Wash.24A. '  If  any  spe- 
cial circumstances  existed  to  vary  this  rule,  they  should 
have  been  stated,  and  cannot  be  presumed :  for,  in  suits 
in  chancery,  the  whole  evidence  being  always  spread  up- 
on the  record,  the  court  can  presume  nothing  that  is  not 
proved:  neither  can  the  appellate  court  presume  any 
thing  in  favour  of  the  decree ;  in  which  respect  it  is  not 
like  a  general  verdict*(a)  t?i?S3,^ 

Another  error  appears  on  the  face  of  the  report.     No-  JieiuUMta^. 
tice  of  the  meeting  of  the  cpmmbsioners  should  have  been 
{riven  to  the  plaintifis,(&)  and  this  ought  to  have  been  W  ^S!f^^ 
stated  by  the  commissioners  in  their  report*    It  is  always  Winttun  and 

othert  S  Hen* 

the  practice  of  the  superior  courts  of  chancery  (to  which  uMunf.  la 
the  county  courts  are  bound  to  conform)  for  the  com- 
snissioners  to  set  forth  in  their  reports  the  notice,  and 
proof  of  its  service.  The  commissioners  in  the  county 
court  not  having  done  so,  their  report  was  radically  de- 
fective, and  no  decree  should  have  been  made  upon  it, 
though  no  written  exception  was  filed. 

Wiciham^  in  reply.  The  objection  for  want  of  notice 
should  have  been  made  in  the  county  court.  Can  there 
be  a  diiFerent  rule  as  to  reports  of  commissioners  from 
that  which  prevails  with  respect  to  depositions  ?  If  the 
exception  to  a  deposition,  for  want  of  notice,  be  not  ta- 
ken before  the  hearing,  it  may  be  read.(l) 

(1)  Note.    See  the  11th  and  12th  Rnlet  of  Pnotioe,  l  ffen,  £/  Munf*  tL 
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MAmetf,  It  ii  not  necesstry^  neither  is  it  the  practice/])  for  the 
"'  commissioners  to  set  forth  the  notice  in  their  reports.  . 
tW^jJBxe-  The  vouchers  before«the  commissioners  are  never  part 
of  the  record*  Is  not  a  document  proving  the  propriety 
of  an  exemption  from  interest  as  much  a  voucher  as  any 
odier  i  I  admit  the  ontis  probandi  lay  upon  ua  ;  but  the 
duty  was  to  be  performed  before  the  commissioners. 
The  sole  place  to  produce  evidence  of  circumstances  was 
fker<m 

Wedneeday^  June  t2tfu  The  following  opinion  of  the 
court  was  delivered  by  Judge  Roanb  : 

^  This  court,  while  it  is  not  disposed  to  deny  that  re- 
ports, which  are  erroneous  upon  the  face  of  them,  may 
be  objected  to  at  the  hearing,  or  excepted  to  in  the  iq^ 
pellate  court,  although  the  same  were  not  specially  ex- 
cepted to  by  the  parties  prior  to  the  decree  made  in  the 
cause,  is,  on  the  other  hand,  of  opinion,  th^t  without 
•uch  esrception,  reports  shall  not  be  impeached  oq 
grounds;  or  in  relation  to  subjects,  which  may  be  affect* 
ed  by  extraneous  testimony ;  of  which  nature  is  the  re* 
port  in  this  cause,  so  far  as  it  relates  to  the  interest 
claimed  against  the  appellants;  and  that  the  report,  oo 
which  the  decree  of  the  county  court  is  founded,  not  be<* 
ing  objected  to,  is  conclosive  between  the  parties." 

Decree  of  the  superior  court  of  chancery  reversed,  and 
that  of  the  county  court  affirmed 

(1)  This  potitkm  is  eontnidieted  by  the  16th  Role  of  PrMlioe^  (established 
AVvemd«r  l^U^  1788,)    %Bm.U  Mm^.H. 
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Ross  against  Gordon.  m^xSL 

IN  this  case  the  present  chancellor  for  the  Richmond  i*.  Where  an 
district,  on  the  22d  day  of  September^  1806,  decreed  that  perpetuated 
the  injunction  awarded  **  the  plaintiff,  {Rosa^  the  12th  oom^^ai?* 
day  of  October^  1805,  to  stay  execution  of  a  judgment  ^^  ^^^ 
recovered  against  him  by  the  defendant,  (Gordon^)  in  the  **•  ^^SSxi^ 
district  court  of  Richmond^  he  dissolved  as  to  72/.  ir«*    ^  , 

S*  Ip    "I'N^ 

1  1-2^.  with  interest  thereupon,  at  the  rate  of  five  ^^  4vtfe»  t^.wRr 
cent,  per  annum j  from  the  first  day  of  November j  1791,  ea«u  hmW 
aind  the  costs  expended  by  the  defendant  at  common  aDtUmfllcieiiC 
law,  and  be  perpetual  as  to  the  residue ;  and  that  the  ^^  ^  ^ 
plaintiff  pay  to  the  defendant  the  costs  by  him  in  his  *^  oSo^l^ 
defence  expended.?'  Sfei*,"*''*^ 

The  plaintiff  appealed ;  and,  after  argument  by  the 
Attorney^General^  for  the  appellant,  and  Copland^  for  the 
appellee,  the  following  was  entered  as  the  decree  of  this 
court.     • 

^^  The  court  is  of  opinion  that  there  is  error  in  so  much 
^f  the  said  decree  as  awards  costs  against  the  appellant^ 
inasmuch  as  he,  by  his  injunction,  obtained  relief  against 
the  execution  issued  upon  the  judgment  of  the  district 
court,  to  the  amount  of  the  sum  for  which  the  same  was 
perpetually  enjoined,  and  was  so  far  the  party  prevailing 
in  the  cause;  but  that  there  is  no  error  in  the  residue  of 
the  said  decree ;  therefore,  it  is  decreed  and  ordered, 
that  so  much  of  the  said  decree  as  Is  mentioned  above  to 
be  erroneous,  be  reversed  and  annulled ;  that  the  residue 
thereof  be  affirmed ;  and  that  the  appellee  pay  to  the  ap- 

(1)  Note.  To^tbrok  there  majr,  perhaps*  be  wme ezeeptioKs;  at whtre 
iKe  bUl  appears  to  bate  been  wantODlj  and  nnneeesaarilf  tied ;  the  plaintiflT 
M  law  having  directed  the  orediu  in  question  to  be  given  on  the  exeeatiosi 
within  the  complainant's  knowledge. 
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^8u!"'    P^ll^^t  his  costs  by  him  expended,  as  well  in  proseca- 
ting  his  suit  in  the  said  superior  court  of  chancery,  as  in 


T. 

Rots. 


the  prosecution  of  his  appeal  aforesaid  here." 


^wt  Duvals  against  Ross. 

ficmrtof  ^ty  UPON  an  appeal  from  a  decree  of  the  superior  court 
{hr^'*^**d  rf  ^^  chancery  for  the  Richmond  district,  pronbunced  the 

diiewvm,h\»  Sthof  May,  1807. 
not   ■umcieDt  '' 

toohargethat  The  case  IS  sufficiendy  stated  in  the  following  opinions 
are  known  to  of  the  judges  of  this  court,  delivered,  seriatim^  on  Fri* 
•ii?oagh*"to  day,  June  7th,  after  argument  by  WlUiatM,  for  the  ap- 
A^'^'^bSt  "^  pellants,  and  the  Attorney-General,  for  the  appellee. 

■honld    be   a- 
iFerred  that 

tteniaioUff  b  Judge  C  ABELL.  On  the  6th  of  January,  1 7S7,  ardcles 
prore  such  of  agreement  were  entered  into  between  David  Ross  and 
tettimonj.       WiUtam  Duval,  by  which  Ross  contracted  to  sell  to  Duval 

•  #  See   in 

i^oM?.  SoM,  several  tracts  of  land,  of  which  one  is  described  as  a 

4n.adeeiskm  ^*^^  ^^  **^one  thousand  acres,  more  or  less,**  which  he 

TV^to  t£e  ^*^  purchased  of  Du^idand  Patterson,  in  the  county  of 

aame  affect.     Buckingham.     In  these  articles  of  agreement  nothing  is 

.  *•  Whenever  said  of  the  price  of  the  individual  tracts  of  land ;  but  the 

It  appears  that  .  . 

the  yendoi^a    sale  of  the  whole, .  ou  the  part  of  Ross,  is  ssdd  to  be  in 

most  hare  dis-  Consideration  of  certain  lands  sold  by  Duval  to  Ross, 
th?toie^uiSi  and  estimated  at  4,000/.  William  Duval,  afterwards, 
hTit  boan?to  *^^^  ^^  ^^*  brother  Philip  the  said  tract  described  as  con- 
ntiooforade-  ^^'^^'^B  1»000  acres,more  or  less,  and  gave  him  an  order 
fieiener,  tho'  on  Ross  to  make  a  title  therefor.     Ross,  not  having  re- 

hitdeedtothe  '  ^ 

vendee  ex-     ceived  a  conveyance  from  Duguid  and  Patterson,  deli- 

preM  a  ouanli- 

tft  "more  or  vered  to  Philip  Duval  a  copy  of  the  articles  of  agree- 

*/  See  the  ment  between  himself  and  Duguid  and  Patterson  for  the 

y^^^i^^  "*  purchase  of  this  land,  with  an  order  directing  them  to 

UM^\^  make  a  deed  for  the  land  therein  mentioned  to  WiUiafn 

Duval,  or  his  order.     Philip  Duval  (as  appears  by  his 
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answer)  was  struck  with  the  circumstance  that  the  land     Marcr» 

l81l. 

was  described  in  these  articles  as  ^^  containing,  by  estima- 
tion, S^96  acres,**  but  made  no  objections ;  thinking,  as  is 
commonly  the  case,  that,  being  an  old  survey,  it  might 
so  far  exceed  the  nominal  quantity  as  actually  to  contain 
1,000  acres.  He,  however,  particularly  informed  Roas 
that  he  would  have  the  land  actually  surveyed  before  a 
deed  should  be  made  ;  to  which  he  assented,  and  pro- 
mised to  repay  any  reasonable  expenses.  On  making 
the  survey,  the  tract,  so'far  from  containing  1,000  acres, 
feU  short  of  the  796,  by  twenty-odd  acres.  An  action 
was  afterwards  instituted  in  the  court  of  Henrico  county, 
against  Roas^  in  the  name  of  William  Duoaly  claiming 
compensation  for  the  deficiency,  at  the  rate  of  flQa.  per 
acre,  alleging  that,  although  the  land  had  been  described 
in  their  articles  of  agreement  as  a  tract  containing  l,00O 
acres,  more  or  less,  yet  the  contract  as  to  the  price  was  a 
contract  by  the  acre,  and  that  the  land  had  been  actually 
estimated  at  1,000  acres,  at  80^.  per  acre.  Duval  ob- 
tained a  judgment  for  408/.  damages,  besides  costs,  which 
was  afterwards  enjoined  by  Roasy  who  made  Philip  Du'- 
val  a  party  also;  and  the  chancellor  having  perpetuated 
the  injunction,  the  Duvala  appealed  to  this  court. 

I  cannot  perceive,  in  this  case,  any  ground  on  which 
Roaa  can  found  his  claim  to  the  interference  of  a  court 
of  equity.  The  controversy  between  the  parties,  a  mere 
contest  about  the  terms  of  a  contract,  was  properly  cog- 
nisable before  a  court  of  law.  It  was  regularly  submit- 
ted to  a  jury,  who  fully  investigated  and  fairly  decided 
it.  Roaa  himself  complains  neither  of  surprise,  of  the 
absence  of  witnesses,  nor  of  any  other  circumstance  to- 
impeach  the  fairness,  of  the  trial.  He  does  not  state  the 
subsequent  discovery  of  testimony  unknown  ta  him  at 
the  trial ;  and  although  he  calk  on  the  Duvala  to  an- 
swer as  to  certain  facts  which  he  alleges  were  known  ta 
them,  yet  he  nowhere  intimates  that  these  facts  weie^ 
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March,    known  to  them  dn^,  so  as  to  be  incapable  of  oAcr  pr6oi^ 
—1      and  thus  to  audiorite  a  resort  to  a  court  pf  equity  tor 
^y^*      the  purpose  of  extortmg  a  disclosure.    In  fact,  the  ouly 
^^'^       gh)und  on  which  he  himself  rests  the  subject,  is,  AeM 
the  judgment  is  oppressive  and  unjust.     What  is  this, 
but,  under  the  specious  pretext  of  equity  and  justice,  to 
give  to  the  court  of  chancery  the  enormous  power  of  re- 
vising and  controUingverdicts  and  judgments  in  all  cases 
whatsoever  ?  A  power  dangerous  in  itself,  incompatiMe 
with  the  genius  of  our  government,  and  utterly  dei^d 
by  our  laws. 

But,  admitting  that  R^9  was  properly  before  the 
chancellor,  how  stands  the  case  on  its  merits  \  Take  his 
own  statement,  and  it  is  evident  that  he  sold,  for  a  thou- 
sand pounds,  a  tract  of  land  which  he  represented  to  the 
buyer,  at  the  time  of  the  contract,  as  containing,  by  esti- 
mation, 1,000  acres,  more  or  less ;  whereas,  in  truth,  the 
tract  had  been  always  estimated  to  contain  only  796 
acres^  more  or  less,  as  appears  by  his  own  title-papers. 
I  will  not  say  that  this  was  an  intentional  fraud,  prac* 
tised  by  Rom  on  Duval:  but  to  apply  to  it  the  mildest 
term,  it  was  at  least  a  mistake,  of  which  he  ought  not  now 
to  avail  hitnself,  to  the  injury  of  Duval.     If,  therefore^ 
I  were  to  confine  myself  to  the  bill  only,  I  should  be  of 
opinion  that  Duval  ought  to  be  compensated  for  the  defi- 
ciency.     But  when  the  answers  are   considered,  they 
leave  no  possibility  to  doubt.     They  expressly,  flatly, 
a^d  unequivocally  contradict  all  the  material  allegations 
in  the  »bill  in  relation  to  the  contract ;  declaring  it  to 
have  been  a  contract,  not  of  1,000/.  for  the  tract  in  gross, 
but  of  1,000/.  for  1,000  acres,  at  20*.  per  acre*     As  far 
die  exhibits  in  the  cause,  relating  to  some  transacdotn 
between  the  parties  of  a  date  subsequent  to  that  of  the 
contract,  and  which  Were  introduced  to  strengthen  the 
construction  put  upon  it  by  ^o«9,  they  are  either  explain- 
ed away  by  the  answers,  or  iure  ftot  of  such  a  charwt^r 
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at  to  oiumcf  ¥inl  the  poaidve  demdi  of  the  anawcrt.     It    ^{^^^^ 
ifr  tOTif  If  hut  remadabk  that  this  cause  was  aet  for  hear«      — — 
iog  without  mxy  leplication  to  the  answers;  which  cir-      ^^ 
comBtance  precluded    aU    depositions,  although  there      ^^^ 
were  two  subscribing  witnesses  to  the  contract,  who 
could  have  giyen  correct  as  weU  as  disinterested  testi- 
xttoay.    That  testimony,  however,  was  not  necessary  to 
the  appeUants.     If  it  would  have  availed  the  appellee,  it 
is  his  own  fault  that  he  has  lost  its  benefit.     Deciding  the 
tause  upon  the  evidence  in  the  record,  I  have  no  hesi- 
tation in  pronouncing  my  opinion  that  the  decree  of  the 
chancellor  ought  to  be  reversed,  and  the  injunction  dis- 
solved. 

Judge  Brooks.  One  of  the  appellants  in  this  case  . 
obtained  a  judgment  at  law  upon  a  covenant  entered  in- 
to by  the  appellee  to  convey  and  make  a  good  title  to 
1,000  acres  of  land,  more  or  less.  The  appellee,  without 
even  suggesting,  in  his  bill,  any  good  or  sufficient  cause 
of  his  having  failed  to  defend  himself  at  law,  obtained 
an  injunction.  The  appellants,  by  their  answers,  deny 
the  whole  of  the  supposed  equity  in  his  bill,  and  rely  on 
the  judgment  at  law :  no  depositions  were  taken  in  the 
case,  and  the  only  exhibits  in  the  record  are  the  copies 
of  die  covenant  on  which  the  action  at  law  was  founded, 
and  of  some  accounts  and  receipts,  &c.  filed  in  another 
suit,  and  referred  to  by  the  complainant's  bill  in  Ais. 
At  the  rules,  the  cause  was  set  for  hearing,  and  the 
chancellor  perpetuated  the  injunction,  and,  in  effect,  re- 
vetted the  judgment  of  the  court  of  law ;  whether  upon 
a  more  correct  construction  of  the  covenant  or  not  than 
it  received  in  the  court  of  law  it  is  not  important  to  de- 
cide. If  the  court  of  law  permitted  the  jury  to  give  an 
improper  construction  to  it,  the  objection  ought  to  have 
been  made  at  law :  if  the  verdict  of  the  jury  was  con- 
trary to  the  evidence,  a  new  trial  ought  to  have  been 


Digitized  by  VjOOQIC 


Dovals 


S94  Svfremt  Court  of  Appeals. 

March,     asked  for.     Upon  the  evidence,  which  was  before  the 

iSll. 

court  of  chancery,  (and  which  may  be  presumed  to  have 
been  before  the  jury,  because  the  contrary  is  nowhere 
alleged,)  I  am  inclined  to  think  the  verdict  was  correct* 
In  the  case  of  Bedford  v.  Hickman^  in  this  court,  it  ai>- 
pearing  that  the  title-deeds  of  the  vendor  must  have 
disclosed  to  him  the  true  quantity  of  land,  he  was  com- 
pelled to  account  for  a  deficiency  to  the  vendee,  though 
the  deed  to  the  latter  expressed  a  quantity  more  or  less, 
as  in  the  present  case.  But,  however  that  may  be,  so 
permit  a  court  of  equity  to  reverse  the  decision  of  a 
court  of  law  on  the  sole  ground  that  it  was  erroneous, 
would  be  to  confound  the  jurisdictions  of  the  two  courts, 
and  contradict  the  many  decisions  of  this  court,  which 
have  denied  to  a  court  of  equity  that  power.  The 
case  of  The  Commonwealth  v.  Nicholas^  decided  this 
term,  and  the  cases  there  referred  to,  are  express  authori- 
ties on  this  point*  I  am  therefore  of  opinion»  the  de- 
cree of  the  chancellor  must  be  reversed. 

Judge  Roane.  On  the  merits  of  this  case,  I  am 
inclined  to  think  that  the  case  of  Bedford  v.  Hickman^ 
in  this  court,  {Fall  of  1804,)  is  an  authority  for  the  ^>- 
pellant. 

That  was  a  bill  by  Hickman^  to  be  relieved  against  a 
judgment  in  Bedford^s  favour,  for  the  price  of  the  land 
purchased.  The  bill  stated  that  it  was  purchased  for 
900  acres,  **  more  or  less  j"  and  that,  since  the  purchase, 
it  was  discovered  that  a  fraud  had  been  practised  on 
him ;  for  that,  by  the  original  deed  under  which  Bed* 
ford  held  the  land,  only  709  acres  are  conveyed  ;  that, 
by  a  survey,  there  were  only  765 ;  and  that  the  seller, 
Bedford^  knew  of  the  deficiency,  as  he  had  the  said  ori- 
ginal deeds  in  his  possession,  and  was  reminded  of  the 
quantity  by  one  Taylor*  The  answer  of  the  defendant 
denied  fraud;  averred  he  had  no  knowledge   of  the 
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quantity  of  acres,  but  by  the  tax-roll  j  that  he  sold  for     March, 

^'  more  or  less,''  and  would  have  preferred  a  survey,       1 

which,  however,  was  declined  by  Hickman^  who  elected  ^'^ 
to  take  the  land  for  900  acres,  after  seeing  one  of  the  ^^^ 
deeds  ;  that  he  himself  bought  the  land  for  900  acres ; 
and  admits  he  had  seen  two  old  deeds,  but  had  no  recol- 
lection of  their  contents.  It  was  argued,  as  Bedford  did 
not  disclose  all  the  facts  at  the  time,  and  only  showed  the 
particular  deed  conveying  to  him  900  acres,  and  some  re- 
ceipts for  taxes,  but  said  nothing  concerning  the  two  elder 
deeds,  which  made  the  quantity  of  land  less  as  afore- 
said, that  this  was  such  a  concealment  of  material  facts  and 
circumstances  as  would  vacate  a  bargain  of  hazard.  The 
coimty  court  granted  a  perpetual  injunction  for  the  ex- 
cess of  the  price  of  the  land,  which  decree  was,  in 
succession,  affirmed  by  the  court  of  chancery  and  this 
court*  * 

This  case  goes  the  full  length  of  defeating  the  ap- 
pellee on  the  merits.  In  the  case  at  bar,  there  was  no 
equivocal  knowledge  respecting  the  number  of  acres  held 
by  him.  His  agreement  and  deed  from  Duguid  and 
Patterson  called  for  only  796  acres,  and  yet  he  under- 
took to  represent  the  tract  as  containing  1,000  acres, 
*^  more  or  less;"  which  last  words  are,  in  general,  only 
construed  to  extend  to  small  errors,  arising  from  varia- 
tions in  instruments,  &c.  Here  was  a  concealment  of  a 
most  important  fact,  and  a  representation  on  the  part  of 
Ro88^  which  binds  him  to  warrant  the  quantity  repre- 
sented. 

It  is  not  denied  that  the  subsequent  conduct  of  the  ad- 
verse party,  after  a  full  discovery  of  the  deficiency,  may 
waive  the  original  right  to  compensation :  but  the  facts 
stated  in  this  case,  as  on  the  part  of  William  Duvaly 
are  not  so  clear  and  explicit  as  to  exclude  any  other 
construction ;  and,  as  to  the  knowledge  of  Philip  Du" 
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vaiy  it  was  acquired  after  lus  Tight  aceraed  uttder  Ae 
covenant;  and  he  did  not  then  waive  his  right  to 
compensation  hy  any  act  «f  hk.  He  coochided,  mat' 
withstanding  the  call  of  die  agreement  of  Dugmd  and 
Patterson^  that  Roes  relied,  as  to  making  out  his  quan- 
tity, on  its  being  an  a/df  survey ;  which,  in  event,  woidd 
either  enable  ^0««  to  Ailfil  his  engagement,  or  sifbject 
him  to  damages  under  the  covenant. 

This  is  the  view  I  have  taken  of  the  subject,  in  ex- 
clusion of  the  question  whether  Ross  is  not  concluded 
as  to  this  subject  by  the  verdict  and  judgment  at  kw. 
I  am  dierefbre  for  reversing  the  decree. 


Judge  FLBimro.  I  have  some  doubts  on  the  merits 
of  this  case,  which  I  have  not  maturely  considered ; 
as  it  appears  to  me  that  all  the  facts  and  circumstances 
stated  in  the  bill  were,  or  might  have  been,  given  m 
evidence,  on  die  trial  at  law,  in  Henrico  court,  and 
were  ph>per  subjects  for  the  consideration  of  a  juiy, 
which  was  fully  competent  to  decide  upon  them.  I  am 
dierefore  of  opinion,  according  to  a  variety  of  decisions 
of  this  court,  that  the  interference  of  a  court  of  equity 
was  improper ;  and  upon  that  ground  concur  in  opinion 
that  the  decree  be  reversed,  the  injunction  dissolved,  and 
the  bill  dismissed  with  costs* 

Decree  unanimously  reversed,  and  bill  dismissed. ' 
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Payne  and  Fairfax  against  Grim*  ^ecAiwd^, 

THIS  was  an  action  of  debt  in  the  Morgan  Town  dis-  .  ^-  The  wift 

it  p«rt  of  the 

tvtct  court.     Issue  being  joined  on  the  plea  of  payment,  reooni,  for 
the  defendants,  on  the  trial  of  the   cause,  moved  the  ciomenS^ 
court  to  dismiss  the  suit,  ^^  because  the  writ  and  sum-  bme  haTbona » 
inons,(l)  in  this  action,  were  both  issued  and  served  on^^^^JS^! 
the  defendants  on  the  15th  of  September^  1806,  which  '^•seesJK 
was  the  first  day  of  the  term  ;**  but  the  comt  overruled  ^^  i57. 
the  motion.     The  defendants  then  asked  leave  to  with-    ^  .After  ig. 

-  ,        -  -  -  .       •         ,       ,  •*>«  Joined  om 

draw  the  plea  of  payment,  and  put  m  pleas  m  abatement,  a  piea  tob  th« 
which  leave  the  court  refused,  whereupon  exceptions  i^kte'^to 
were  taken.     A  verdict  being  found  for  the  plaintiff,  the  ^^  to'^di*. 
defendants  filed  errors  in  arrest  of  judgment  on  the  same  Jj|5ie^  *2 
ground,  and  also  on  the  ground  of  an  alleged  variance  of  •  defeet  ia 

•  the  wntf   or 

between  the  declaration  and  the  writ  and  summons.  The  for  iea?e  to 
court,  nevertheless,  entered  judgment  for  the  plaintiff,  J(J^ment,  > 
from  which  the  defendanu  appealed.  ]^^n^ 

The  Attcfrney^Generalf  for  the  appellants.  A  writ 
cannot  be  issued,  after  the  commencement  of  a  court,  re« 
tumable  to  the  same  term*  This  was  a  defect  which 
vitiated  the  proceedings  in  toto;  and  therefore  advan- 
tage might  be  taken  at  auy  time,  even  after  judgment 

signed.(a)  (a)  SeUaie$ 

Pr.  10». 

Wicihamj  contra.  The  writ  is  part  of  the  record  for  the 
purpose  of  amendment  only,  where  issue  has  been  joined 
upon  a  plea  to  the  action ;  for  by  pleading  to  the  action, 
all  matter  of  abatement  is  waived.    The  passage  in  Sel" 

(I)  The  deftndaot,  Fairfax,  being  theriflT  at  the  time,  a  ntmmom  wit  U- 
Mied  against  him  inttcad  of  a  capiat.  See  Rev,  Code,  vol.  l.  o.  W.  seet  SS. 
p.  77. 

vol..   II.  ^^ 
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March,     hn^s  Practice  is  misconceived  ;  relating  only  ta  judg- 
. 1      menu  by  default. 

Pagers  Ezd> 
eutor 

WinWs        Thuradayy  My  16th.    The  court  aflbmed  the  judg- 
AdmT.      ment. 


M^^     Page's  Executor  against  Winston's  Adimnistrator. 
u  A  con-      EDWJRD  WINSTON,  in  his  lifetime,  obuined  an  in- 

traet  of  tale 

U  not  eoati-  junction  ffom  the  late  Chancellor  Wythe  to  stay  proceed- 
«u%/asbiDd'  ings  upon  a' judgment  in  favour  of  William  Fleming 
^^bytht  6afnr#,  surviving  executor  of  Robert  Page^  deceased^ 

exeeution  oft  ^^-;-,.^  u:«» 

bond  for  the  agamst  him. 

Sr^*^t"*°'       ^'^^  ^^^  *^*  '^'^  *°  ^^^  ^y  *^  complamant  to  buy 

pw  that  the  sundry  claims,  under  escu>e-warrants,  against  John  C. 

teller  CMled  to  '  «-»  ^ 

perform  what  Littlepage^  and  an  agreement  by  the  defendant  to  sell 
on  hu  part  in  them,  at  par,  upon  a  credit  of  twelve  months,  with  in- 
■nmnite^  terest  thereon  from  the  date;  the  complainant  executing 
oontraet,  ^  j^^^j  thercfor,  together  with  Macon  Green  (who  was 
^^^•*JJ^|^g. then  not  present)  as  his  surety;  that,  it  being  unknown 
W.  certain  e»-  to  the  Complainant  whether  he  could  procure  that  person 

eape«warrantt  *  ,       ^  *^  * 

upon  w  *s     as  a  surety,  it  was  stipulated  that  he  should  then  sign  a 

fnVing     bond 

and  good  ae-  bond,  with  a  blank  therein  for  the  said  surety  ;  and  that, 
pore^aM-mo^  ^^  the  same  was  not  given,  the  contract  was  to  be  void; 

ney;  W.  ex- 

ceutes  a  bond,  with  a  blank  for  the  name  of  the  suretjr,  to  be  filled  ap  at  a  certain  time  and 
place,  when  and  where  the  escape-warrants  are  to  be  assiirned  and  delivered  by  G.  $  if  W, 
&il  to  give  the  torety,  a  coon  of  e^oitv  will  not  permit  6.  to  take  advantage  of  the  btntd; 
vithoat  proof  of  his  att^ung  and  deUverittg^  or  tendering^  the  escape-warrants,  within  a 
reasonable  time,  and  before  oommeooing  suit  upon  it;  as  to  which,  the  onua pribandi^  m 
eqtdhf,  tie9  on  hinu 

3.  If  a  bill  of  injunction  to  stay  proceedings  on  a  jodgment,  charge  the  plaintiff  at  Uw  with 
having/<is/!r  J  to  ao  an  act  on  -which  the  equity  of  m  claim  depends,  and,  in  hu  answer,  be 
take  no  notice  of  that  allegation,  the  court,  on  the  hearing,  will  consider  this  an  admitmon 
that  h^  has  not  done  the  act  in  question,  and  will  decree  against  him  without  any  exceptk» 
to  the  answer,  or  any' interlocutory  order  taking  the  bill  for  confessed  in  part.(l3 

(l)  Note.  This  appears  to  be  a  proper  modification  of  the  rule  kud  down 
by  the  chancellori  in  Bangerfield  v.  Clmbome,  %  H,  ^  M  i7.  ft  being  rea- 
aonable  that  in  a  case  where  the  ontu  probandi  lies  on  the  defindaat^  ha 
ihoiild  not  dalay  the  plamtifir  by  an  omission  in  hit  answer. 
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but  if  the  said  security  was  given  ob  or  before  the  then  March, 
ensuing  Hanover  court,  (at  which  time  and  place  the  said  -^^ 
bond  was  to  be  produced  for  that  purpose,)  then  the  de-  ^"^^Jof**" 
fendant  was  to  assign  and  deliver  to  the  complainant  the  ^-  ,  f 
said  escape- warrants,  and  thereby  the  said  contract  to  Adm'r. 
take  effect ;  that  Macon  Green  refused  to  be  the  surety, 
whereby  the  contract  became  void  ;  that  the  complainant 
endeavoured  to  get  such  other  security  as  he  supposed 
might  be  unexceptionable,  but  could  not ;  that,  hearing 
iio  more  from  the  defendant  until  after  the  bond  had  be-« 
come  due,  and  considering  the  contract  as  absolutely 
void,  he  proceeded  to  supply  himself  with  other  claims 
against  Littlepage  to  the  amount  he  wanted ;  that  never- 
theless, when  he  afterwards  saw  the  defendant,  (for  the 
first  time  since  the  contract,)  the  latter,  to  his  astonish- 
ment, affected  to  consider  it  as  absolute  and  obligatory, 
although  more  than  twelve  months  had  then  elapsed  since 
it  w,ZA  made,  and  no  application  had  been  made  to  the 
complainant  concerning  it,  other  than  through  an  agen^ 
(as  he  believed,)  at  the  Hanover  court,  when  the  surety 
was  to  have  been  given  as  aforesaid,  and  at  which  time 
the  said  agent  was  informed  of  Macon  Greenes  refusal  to 
become  bound  in  the  bond.  Against  this  unreasonable 
conduct  the  complainant  remonstrated,  because  it  was 
well  known  to  the  said  Gainea  "  that  he  had  not  vested 
any,  the  least,  shadow  of  a  right  in  the  complainant  to  the 
said  escapes,  and  that  no  value  whatsoever  had  been  re- 
ceived by  the  complainant  for  the  said  bond ;  and,  more- 
over, that  he  had  been  obliged  to  supply  himself  else- 
where ;"  but  the  defendant  persisted  in  urging  his  claim 
to  the  money,  and  threatened  a  suit,  "  upon  which  the 
complainant  replied,  that,  if  such  was  the  determination 
of  the  said  defendant,  (which  he  conceived  to  be  vinjust,) 
he  demanded  a  delivery  and  assignment  of  the  said  es- 
cape-warrants ;*'  which  the  defendant  positively  refused, 
and  thereupon  commenced  his  action  at  law,  and  obtained 
judgment  on  the  bond;    «'atiU  withholding  from  the 
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Haroh,    complamant  the  s^id  escape-warrants,  witk  an  assignment 
L-*.      of  the  same^  which  alone  could  enable  him  to  take  mea- 
^^^u^^  sures  for  his  indemnification.'' 

WinVton'i  ^^^  defendant,  by  his  answer,  admitted  the  agreement 
Adm*r.  stated  in  the  bill,  but  denied  its  being  conditional,  or  that 
lie  ever  restricted  the  complainant  to  Macon  Greeny  or  re- 
fused to  receive  any  other  good  and  sufficient  man  as  se- 
curity ;  alleging  that  **  he  merely  observed  that,  as  he 
was  not  very  well  acquainted  with  the  generality  of  the 
people  in  Hanover^  he  would  take  the  said  Macon  Green^ 
whom  they  both  knew ;  but  never  had  an  idea  of  making 
the  validity  of  the  bargain  to  depend  on  the  willingness 
of  the  said  Green  to  sign  the  bond,  or  not."  He  proceeded 
to  pray  that  Humphrey  Brooke*s  affidavit,  corrobora- 
ting the  above  statement,  might  be  received  as  part  of 
*  this  answer,  statmg  that  he  had  acted  by  Aw  advice,  as 
attorney  at  law,  ^^  and  as  one  interested  in  the  estate  of  Ro* 
Ifert  Page^  deceased ;"  "  that  he  put  the  bond  into  bis  hands 
for  the  purpose  of  getting  the  blanks  filled,  either  by  the 
said  Gr^m,  or  by  some  other  person  whom  he  might  ap- 
prove of  as  security,  but  that  his  said  attorney  had  always 
informed  him  that  his  applications  to  the  complainant  had 
ever  been  pvaded  by  some  excuse  or  other.*'  The  re- 
spondent ^*  conceiving  that  he  had  fully  answered  thf 
piost  material  allegations  contained  in  the  complainant's 
bill,  and  denying  all  fraud,  8f c.  prayed  to  be  hence  dis- 
fnissed,;'  Sec. 

No  depositions  were  taken  on  either  side,  but  t^at  of 
H.  Brooke* 

The  present  chancellor  perpetuated  the  injunction  on 
tSie  hearing,  Without  any  order,  taking  the  bill  for  con- 
fessed in  part;  whereupon  the  defendant  appealed. 

iVarden,  for  the  appellant,  admitted  the  escape- warrants 
never  eame  into  Win&ton^^  hands,  but  said ihsxGaines  was 
always  ready  to  assign  them,  upon  his  giving  good  secu- 
rity, or  paying  the  money. 
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The  Mtomeu'Generalj  contra.     Gainer  ought  to  have     Maror^ 

gmie  on,  and  executed  the  contract  on  his  part,  as  he       1 

chose  to  avail  himself  of  the  bond,  without  securi^.  ^•*jjj^*** 
He  says  not  a  word  in  hU  answer  about  readiness  or  will-      *  ▼• 
ingness  to  assign  the  escape-warrants.     It  was  either  a      AdmV. 
bargain  or  no  bargain.     If  it  was  no  bargain,  Gaines  had 
no  right  to  sue  on  the  bond ;  if  it  was  «^  bargain,  he  was 
bound  to  assign  the  warrants. 

Saturday^  June  1st.  The  president  delivered  the  fol- 
lowing as  his  opinion,  and  that  of  the  court : 

The  only  evidence  in  the  cause,  except  the  answer,  is 
the  deposition  of  Humphrey  Brookey  who,  the  appellant 
acknowledges,  is  an  interested  witness. 

The  appellee,  however,  had  no  cause  to  complain  that 
the  appellant  would  consummate  the  contract,  upon  his 
simple  bond,  without  security ;  and  had  the  latter  ten- 
dered, within  a  reasonable  time,  and  before  the  com- 
mencement of  the  suit,  the  escape-warrants  against  LiU 
tlepagCy  with  proper  endorsements  the^on,  the  contract, 
I  conceive,  would  have  been  binding  on  the  parties :  but 
Winston  expressly  charges  in  his  bill  that  **  the  defendant 
had  not  vested  any,  the  least,  shadow  of  right  in  the 
complainant,  to  the  said  escapes  i  and  no  value  whatever 
had  been  received  by  bim  for  the  said  bond ;"  and,  fur- 
ther, **  that  when  the  appellant  threatened  him  with  a  suit 
on  his  bond,  he  demanded  a  delivery  of  the  said  escape- 
warrants  ;  but  which  he  positively  refused ;  and  still 
withholds  from  him  the  said  escape-Warrants,  with  an  as- 
signment of  the  same.V  To  this  very  important  charge 
in  the  bill,  the  defendant  made  no  answer,  but  contented 
himself  with  3aying  ^^  that  he  has  fully  answered  the 
most  material  allegations  contained  in  the  complainant's 
bilL*'  But,  in  my  conception,  *^  that  he  refused  to  de- 
liver the  ^scape-warrants,  properly  endorsed,  when  de- 
inanded,''  was  the  most  material  allegation  in  the  bill ; 
^d  the  main  hinge  on  which  the  merits  of  ihe  cause 
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March,    principallj  turned.     And  the  defendant's  hftving  failed  t# 
'       answer  it»  was,  in  my  apprehension,  a  tacit  acknowledge 

WiiaoD      ment  that  the  charge  was  true. 

Gro%dliSiL  Mr.  Brooke^  in  his  depositioot  says,  '^  #ith  respect  to 
the  escape-warrants,  the  deponent  is  of  opinion  that  the 
said  Winston  might  hare  procured  them,  and  that  he  still 
may,  upon  making  proper  application.'^  What  were  the 
grounds  of  Brooke'e  opinion,  respecting  those  warrants, 
or  what  he  might  think  would  be  making  ^^  propei*  appli- 
catioia,"  seems  immaterial  to  be  considered  at  this  day. 
I  am,  upon  the  whole,  clearly  of  opinion  that  the  decree 
is  correct,  and  ought  to  be  aflbmed. 

TThe  decree  is  affirmed  by  the  unanimous  c^inion  of 
the  court.. 


iTniieMto,  Wilson  ogaimt  Crowdhill. 

of  ^deu*^  THIS  was  an  action  of  debt  against  the  acceptor  of  a  bill 
Botiie  agniiitt  of  exchange.  Plea  nildehet^  and  issue.  After  a  verdict 
•rabmofez-  few  the  plaintiff,  the  defendant  filed  errors  in  arrest  of 
♦.•  ^  the  judgment,  the  most  material  of  which  was,  that  the  action 
ISSk^^gar^^  debt  would  not  lie  in  jchis  case.  The  county  court 
^  U  M.  gave  judgment  for  the  plaintiff,  which  the  district  court 

affirmed.    The  defendant  obtained,  a  supersedeas  from 

a  judge  of  this  court* 

Botts^  for  reversing  the  judgment,  quoted  4  BaQ. 
{Gwill.  edit.)  732.  and  the  cases  there  citedj  as  conclusive. 

Monday,  June  3d.  The  president  pronounced  the  opi- 
nion  of  the  court,  that  an  action  of  debt  will  not  lie  against 
the  acceptor  of  a  bill  of  exchange. 

Judgment  reversed,  and  entered  for  the  defendant. 
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Stovall»s  Executor  against  Woodson  and  Wife.       M^i. 

THE  appellees,  lef^atees  of  Bartholomew  Siovatly  dc-  itteemiAat 
•eased,  brought  their  suit  in  chancery,  against  the  czecu-  eannot  to 
tor,  in  the  county  court  of  Powhatan^  for  a  setdement  ^j  a  itgtteg, 
of  the  administration  account,  and  to  recover  their  share  ^^^|.  i^ 
of  the  balance  due  the  estate.  EJSJto^ 

The  acting  executor  by  his  answer  expressed  willing-  ^""l^/^ 
ness  to  have  a  fair  settlement  by  commissioQcrs,  *^  and  taehdebis«Hl 
to  deliver  to  the  complainants  whatiever  they  might  be  ouy     tker^ 
entided  to  of  his  testator's  estate,  on  their  executing  to  t^aLt^c!^ 
him  a  bond  of  indemnity,  such   as  the  law  authorizes  ^Itoc!^^***" 
him  as  executor  to  demand,  to  refund  a  proper  propor- 
tion of   said  property    to   answer  any  demand  which 
might  afterwards  appear  against  the  estate  of  his  tes- 
totor.'' 

After  a  reference  to,  and  report  by,  a  commissioner, 
the  county  court  decreed  that  the  plaintiffs  recover 
ag^ainst  the  defendant  the  sum  of  9lL  6«.  lOd.  1-3.  with 
6  per  centum  per  annum  interest  thereon  from  the  17th 
of  Sept.  1 804,  and  costs.  Upon  an  appeal  to  the  .Auperiof 
court  of  chancery  for  the  Richmond  district,  the  chan- 
cellor, in  vacation,  referred  the  accounts,  contained  in 
the  record,  to  Master  Commissioner  Greenhorv  for  ex- 
amination, and  upon  his  report,  correcting  certain  errors 
apparent  on  the  face  of  those  accounts,  (to  which  excep- 
tions had  been  taken  in  the  county  court,)  reversed  the 
decree,  and  rendered  another  for  the  sum  of  220/.  with 
interest  on  180/.  6s.  6d.  part  thereof,  from  the  dOth  of 
August^  1806 ;  and  the  costs  in  both  courts.  From  that 
decree  the  defendant  appealed  to  this  courK 

Wickham^  for  the  appellant^ 

Cally  for  the  iippellees. 
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March, 
18tL 

Johnson 

▼. 

Johnson's 

Adm'r. 


Friday^  Nov.  Ist.  The  president  pronounced  the  fol- 
lowing opinion  of  the  court: 

**  The  court  being  of  opinion  that  there  18  no  enpr  in 
so  much  of  the  decree  of  the  superior  court  of  chancery 
as  reverses  that  of  the  county  court,  and  as  decrees  the 
sum  therein  mentioned  to  the  appellees  with  costs,  is  yet 
of  opinion  that  the  said  decree  is  erroneous  in  this,  that 
the  appellees  are  not  directed  to  give  bond  and  security, 
according  to  the  provisions  of  the  act  of  assembly,  in  sudi 
case  provided,(l)  to  refund  their  due  proportion  of  such 
debtb  uid  demands  as  might  thereafter  appear  against  tiie 
estate  of  the  testator  of  the  appellant^  as  a  condition  pre- 
cedent to  the  payment  of  the  sum  decreed  as  aforesaid : 
therefore  it  is  decreed  and  ordered  that  tiie  same  be  re- 
versed, &c  and  that  the  cause  be  remanded  to  the  said 
court  of  chancery,  that  the  decree  may  be  reformed  so 
as  to  require  bond  and  security  to  be  g^ven  prior  to  thfe 
payment  of  the  sum  «a  decrted^'^ 


(l)  NoU.  Th»  T^Ttto  of  Uie  act  of  iiemMy  apply  oriiy  to  tn  fliAsWift  JIM. 


Johnson  against  Johnson's  Administraton 


Where  an 
appeal  it  ml- 
mitted  to  be 
docketed  (for 
good  cause 
anown)  aAer 
the  time  with- 
in whieh  th^e 
reeord  oaght 
to  ha?e  been 
aent  up,  and 
the  appellant 
has  been  guil- 
ty of  no  iwy- 
lect,  the  court 
will  direct  it 
not  to  lose  iu 
place  on  the 
docket. 


ON  motion  of  Mr.  Botts^  for  satisfactory  reasons,  the 
court  directed  this  appeal  (in  which  the  record  had  not 
been  sent  up  in  due  time)  to  be  docketed.  A  question 
was  then  suggested,  whether  it  should  be  entered  at  the 
end  of  the  docket,  or  in  tiie  place  which  it  would  have 
occupied  if  the  record  had  been  regularly  sent  up.  The 
court,  being  of  opinion  that  the  appellant  was  guilty  of 
no  neglect,  after  inquiry  concci^iiDg  the  practice,  direct- 
ed the  latter  course  to  be  adopted ;  the  same  thing  hav- 
ing been  done  in  the  case  of  Kerr  v*  Dixon^  Nov*  Ui^ 
1799. 
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Winston  against  Johnson^s  Executorsk  ^^sS?* 


THIS  was  originally  a  suit,  in  the  late  high  court  of  i.  H 
chancery,  by  Noel  Johnson^  a  judgment  creditor  of  Ged-  ^r^MmH 
dta  WinstoHy  who  was  alleged  and  proved  to  be  insol*  tothe^i'lirft 
vent,  against  him,  his  two  sons,  Samuel  Jordan  ^n«^^»  pSSSSify™ 
and  WiUiam  fTmston,  and  IVUliam  Radford^  one  of  his  sons-  JJ^S"  o  u^ 
in-law,  to  obtain  satisfaction  of  the  judgment  out  of  cer-  ^^^^»  ^^ 
^tain  lands  and  slaves  conveyed  by  him  after  its  date.  ehatuitofUia 
Prom  the  joint  answer  of  Samuel  Jordan  fVifuton,  and  e2uMitted,)ftr 
fFilHam  Winston,  it  appeared  that  Geddes  Winston  had  (Sf  ^'^^ 


given  each  of  them  three  hundred  acres  of  land  lying  in  be'^^t^oi^t 
Hanover,  but  not  any  negroes ;  and  that  Samuel  Jordan  j^dSSSS)**** 
Winston  had  bought   of  his    father  sundry  slaves,  fori??^^™"®* 

®  -^  '  prorata,  not- 

which  he  owed  him  a  balance  of  100/.  secured  by  bond*  withtundiog 
The  answer  of  WiUiam  Saiffbrd  stated  a  title,  in  himself,  tra«ti  of  on. 
(by  purchase  for  a  fair  price  confirmed  by  a  well  authen*  ^  by  dl^. 
ticatedbill  of  sale,)  to  fourteen  out  of  sixteen  slaves,  a  ^^•**^^' 
mortgage  of  whom  had  originally  been  executed  to  him  ^  ^  ^^  ^ 
by  Geddes  Winston,  which  purchase  satisfied  the    said  ^^  ^  ^« 

■^  *  time         and 

mortgage*  puoe    of   % 

The  cause  came  oq  to  be  heard  on  the  l6th  it&y,  er*t  taking  an 
1795,  (after  abating  as  to  the  defendant  Geddes  ff7n- thT^^^rS 
ston,  by  his  death,)  when  the  chancellor  was  of  opinion  ?he1f pon^S 
•*  that  one  half  of  the  rents  and  profits  of  the  lands  con-  •^/**^*i  •'? 

■  DOi  tuinoieiic 

fessed  by  the  defendants,  A^amt/r/  Jordan  Winston  and  rf**?*  *?'^»' 

out  or  rcvtcTOm 

William  Winston,  to  have  been  given  to  them  by  their  •ueh  objeo- 
father,  whiclr  gifts  were  fraudulent  as  to  creditors,  are  ing  been  u- 
subject  to  payment  of  the  money  recovered  against  him  oSght lo  ha% 
by  the  plaintiflTs  judgment,  because  an  execution  by  S^^^JdlttoS 
elegit  might  have  been  served  upon  those  lands  in  the  life-  ^^  ^^^^^ 
time  of  the  ssAd  Geddes  Winston;  and  also  that  the  mo-  ^^^  .f^^ 

tnatter  u    no 

ney  confessed  by  the  defendant,  Samuel  Jordan  Winston,  fT?*"?*  ^  » 

^  '  -^  ^  biU  of  review, 

unlest  k  WAS  diseorered  tinee  die  deeree  was  pronoaaoed* 
(j)  Kdte.    */  See  the  I7U1  Rule  of  Practiee,  \  ttM  M,  yi. 
TOL*  II.  39 
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Mabch,    to  remain  due  from  him  to  his  said  father,  and  to  haye 

|811.  '' 

..^  been  secured  by  bond,  and  two  of  the  sixteen  shives  ac- 
Wioiton  knowledged  by  the  defendant,  WiUiam  Radford^  to  have 
Johnson's  Ex  been  mortgaged  to  him,  are  moreover  subject  to  pay* 
ment  of  the  plaintiflTs  said  demand."  The  decree  there- 
fore was,  ^^  that  the  said  Samuel  Jordan  Winston  do  pay 
so  much  of  the  money  remaining  due  by  his  bond  afore- 
said to  the  plaintiflp  as  will  satisfy  the  judgment  aforesaid, 
if  the  said  bond  hath  not  been  transferred  to  some  other 
creditor  of  the  said  Geddes  Winston;  but,  in  case  of  such 
transfer,  that  the  defendants,  Samittl  Jordan  Winston^  and 
William  Winston^  do  account,  before  one  of  the  commis- 
sioners of  this  court,  for  the  r^nts  and  profits  of  the  lands 
aforesaid  perceived  by  those  defendants  during  the  life- 
tiniie  of  their  father,  and  pay  to  the  plaintiff  one  half  of 
the  said  rents  and  profits,  or  so  much  thereof  as  shall  be 
sufficient  to  satisfy  his  said  judgment ;  and,  in  case  of  a 
deficiency,  that  the  defendant  WiUiam  Radford  do  assign 
his  right  and  title  to  the  before-mentioned  two  slaves  to 
the  plainUif;  and  that  the  defendants,  Samuel  Jordan 
Winston^  and  William  Winston^  do  pay  unto  the  plaintiff 
the  costs  expended  by  him  in  the  prosecution  of  this  suit.*' 

This  decree  was  affirmed  by  the  court  of  appeals,  in 
Aprils  1797*  .  The  account  of  rents  and  profits,  thereby 
directed,  was  taken  May  30th,  1799,  by  Master  Com- 
missioner Dunscomb^  who  stated  in  his  report,  that  he 
*'  appointed  that  day  for  the  defendants  to  render  the  ac- 
count," and,  they  **  failing  to  attend,"  he  proceeded  to 
form  an  estimate  of  the  annual  value  of  the  lands  by 
means  of  the  affidavit  of  a  certain  Samuel  Perrin^  charg- , 
ing  Samuel  J.  Winston  with  7 Si.  as  one  half  of  the  amount 
thereof,  from  July^  1789,  (the  date  of  the  deed  of  gift 
to  him,)  to  July^  1795,  when  Geddes  Winston  died ;  and 
William  Winston  with  86il  Ss.  calculating  in  like  manner 
from  Marchy  1790.  When  this  report  (to  which  there 
was  no  exception)  was  returned,  does  not  appear  in  the 
record. 

On  the  5th  of  October^  1799,  the  chancellor  decree4# 
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J,  that  the  defendants,  Samuel  Jordan  Wtmton^  and  WiU     Mabch, 
liam  Wmston^  do  pay  unto  the  plaintiff  67/.  15*«  llrf.  (the        '^"' 
amount  of  his  judgment,)  with  interest  on  28/.  T*.  3</.  1-2     Winstoa 
from  the  6th  day  of  October^  1788,  until  paid,  and  the     Johnioirt 
costs ;  and  that  the  bill  be  dismissed  as  to  the  other  de- 
fendant Willtam^  Radford:^ 

To  diis  decree  Samuel  Jordan  Winstom  filed  a  bill  of 
review,  on  the  following  grounds :  1st.  That  Commis- 
sioner DunscomFs  report  was  made  ex  parte^  and,  **  to 
die  best  of  his  knowledge  and  belief,  without  any  notice 
to  him  ;'*  2dly.  **  That  the  said  report  was  confirmed  the 
scission  after  it  came  in,  contrary  to  the  practice  of  the 
court,  and  without  the  knowledge  of  his  counsel ;''  and, 
3dly.  *^  That  the  decree  ought  not  to  have  been  against  the 
defendants  jointly ;  since  it  appeared  by  the  report  that 
the  profits  received  by  Wtlliam  WtnMton  were  greater  than 
those  charged  to  Samuel  J.  Winston;  and  the  effect  of 
this  joint  decree  is  that  the  latter,  instead  of  being  charged 
with  half  the  debt,  is  made  liable  for  the  whole.'* 

The  bill  pf  review  also  set  forth  sundry  new  matterii ; 
viz.  *^that,  during  the  lifetime  of  the  said  GeddeSy  the 
complainant  did  not  receive  any  rents  or  profits  from  the 
said  lands,  they  being  held  by  the  said  Geddes^  that  the 
profits  stated  by  the  commissioner  greatly  exceed  the  ac- 
tual value  of  the  land ;  that  part  of  the  said  land  is  held 
by  the  widow  'of  the  said  Gedde^  as  tenant  in  dower ;  * 
that  the'  complainant  has  paid  large  sums  of  money  on 
account  of  the  said  Geddes^s  debts,  and  is  moreover 
charged  by  a  decree,  in  a  suit,  Dandrtdge  and  others 
against  him^  for  a  considerable  sum ;  that  wha  the  has  paid^ 
and  is  chargeable  for,  (exclusive  of  Johnson^s  claim,)  is,  ' 

he  verily  believes,  fully  equal  to  his  interest  in  the  said 
land  ;  and  that  the  bond  given  by  him  to  his  father  ha- 
ving been  transferred,  a  suit  has  been  brought  thereon, 
and  he  has  discharged  it.''  No  reason  was  assigned  for 
not  bringing  forward  all  th^se  circumstances  (except  the 
last)  in  the  answer  to  the  original  bill. 
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Winston 

V. 

,  Johnson's 
Dseeatorn. 


SupretM  Coui^  </  JppecUs. 

Noel  yohnson  having  removed  Xo  Kmiuchf  before  Uie 
bill  of  review  wa$  exhibited^  an  answer  by  William  Duval^ 
his  attorney  and  agent,  was  received  on  his  behalf,  de* 
nying  generally  the  allegations  in  it.  Sundry  deposi* 
tions  and  exhibits  were  ta^n  and  filed  in  support  of  the 
pew  matter  set  forth  in  the  biU.  The  cause  came  on  to 
be  heardf  the  5th  of  October^  18Q^»  when  the  chancellor 
affirmed  the  decree  reviewed,  ^*  wherein  error  was  not 
perceived,''  and  dismissed  the  bill  of  review  widi  costs  i 
^Thereupon  Winston  i^pealed  to  this  court, 

JI£cnford  2ind  Wtckkam^  for  the  appellant.  The  proceed- 
ings subsequent  to  the  decree,  which  this  court  affirmed, 
fiave  not  conformed  -to  that  decree,  which  was,  that  the 
defendant^  should  account  for  the  profits  of  the  landa 
held  by  them  respectively,  that  is,  they  should  sepa-f 
rately  account,  as  they  held  separately.  There  is  a 
great  difference  between  a  joint  contract  and  such  ^  case 
as  this.  Each  was  answerable  only  for  the  estate  in  his 
hands.  Yet  the  decree  was  joint,  and  not  jbro  r^jto.  This 
^as  a  direct  departure  f^om  the  decree  of  this  court. 

2.  There  are  great  objections  to  the  commissioner's 
report  on  its  face.  Id  the  fir^t  place,  the  order  was  not 
that  he  should  make  up  an  account  i  but  that  the  de- 
fendant should   render   one.     He    had,  dierefore,   no 

^  right  tp  proceed  exparte^  but  should  have  reported  to  the 
^ourt  their  default,  and  the  court  might  have  directed  an 
attachment  against  thenv*  Again,  the  commissioner  was 
to  report  the  rents  and  profits  received  by  them  ;  instead 
pf  which,  he  has  stated  the  annual  value  by  conjectural 
estimate. 

3.  The  want  of  notice  is  ^n  extrinsic  pbjection,  but  suf- 
ficiently established  by  WinstorCs  affidavit  to  the  truth  of 
the  bill  of  review.  In  this  case  there  being  no  proof, 
nor  explicit  statement  by  the  commissioner  that  notice 
was  giyen,  the  mere  presumption  was  rebutted  by  fFiV 
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9iM*s  affidavit,  and  actual  notice  should  have  been  {Mroved     marce» 
by  the  oAer  party-(l)  2!!!l 

This  objection  was  not  taken  in  the  original  suit,  be*     winsioa 
cause  the  report  was  not  suffered  to  lie  long  enough  in    johnson't 
court.     It  was  dated  the  30th  of  May^  and  acted  upon    ^e^tt^n. 
by  the  chanceUqr  the  5th  of  October  following ;  and  it 
does  not  appear  that  the  parties  were  heard;  for  the  de- 
cree has  this  remarkable  peculiarity,  that  it  is  not  said 
to  have  been   rendered  ^  after  hearing  arguments  of 
counseV'  (as  is  customary,)  but  only  ^  on  consideration 
of  the  commisttoner's  report.'' 


, » 


Warden^  contra*  The  decree  against  Samuel  J.  Witi" 
eton  and  William  Winston  jointly  was  correct;  for  they 
anewered  jqintly^  and  there  was  no  reason  for  making  a 
distinction  between  them,  since  they  were  both  volunta- 
ry purchasers  of  lands,  every  part  of  which  was  equally 
liable  to  the  plaintiff's  demand.  If  the  whole  debt  be 
taken  out  of  the  lands  conveyed  to  the  one,  he  may  have 
his  remedy  out  of  those  conveyed  to  the  other.(2) 

As  to  the  want  of  notice ;  the  phrasea  used  by  Dun^ 
jfcomb  in  his  report,  ^^  that  he  appointad  a  day,"  and  that 
the  defendants  ^^  failed"  to  attend,  sufficiently  imply  diat 
they  must  have  had  notice.  And,  if  they  had  not,  they 
should  have  made  the  objection  before  the  decree  was 
rendered';  for,  from  the  date  of  the  commissioner's  re- 

(l)  Note.  In  his  answer  to  the  bill  of  review*  Duval  iniifted  that  Samuel 
J,  ffintt^n  had  notice  to  attend  the  oommiteioner,  **  at  would  exprettly  ap- 
fear  hy  thepapereJSled  m  thei  original  euitJ^  Bat  no  paper  proving  sach  no* 
tiee  appears  m  the  record. 

(S)  Note.  The  ease  of  MaeoiCt  Devioeee  n  Peten^  Adndrnttraton,  1 
Mw^fordf  437.  in  whioh  il  was  decided  that  where  devisees  are  made  respon- 
sible to  mnpU  contract  creditors,  npon  the  principle  of  marshalling  assets, . 
they  shall  be  sobjeeted,  not  jointly  bat  pro  rata^  does  not  appear  to  contra- 
dict this  doetcinet  as  it  respects  the  claim  oiz  judgment  creditor;  because  the 
fnarohalSng  aooett  being  the  mere  creatore  of  a  eoart  of  eqnitj»  the  coart 
will  manage  it  so  as  to  do  complete  justice,  and  make  an  end  of  litigations 
bat  Okt  judgment  creditor  has  a  right  in  equity  to  as  estensive  a  reisedj  as  he 
\i»A  at  Unot  try  elegit. 
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port,  it  must  be  supposed  to  have  been  returned  within 
the  term  of  the  then  high  court  of  chancery,  which  com- 
menced on  the  12th  of  May^  and  not  to  the  September 
term,  as  is  pretepded  in  the  bill  of  review* 


Ctir.  adv.  milt. 

Wednesday^  September  25th.     Judge  Roane  reported 
the  following  opinion  of  the  court : 

*^  The  court  is  of  opinion^  that  there  is  neither  any  er^ 
ror  apparent  upon  the  face  of  the  decree  sought  to  be  re- 
viewed, nor  any  new  matter  shown  in  the  case  before  us, 
which  is  competent  to  authorize  the  bill  of  review  al- 
lowed in  this  case  ;  and  is  further  of  opinion  that  nei- 
ther the  allegation  of  the  appellant  that  the  report  of  the 
commissioner  was  made  without  due  notice  to  him  of  the 
time  and  place  of  taking  the  same,  nor  that  the  said  re- 
port did  not  lie  long  enough  in  court,  prior  to  the  rendi«v 
tion  of  the  decree,  (objections  on  neither  ground  having 
been  taken  in  the  court  below,)  are  of  a  character  to  jus- 
tify a  bill  of  review.  On  these  grounds,  this  court  af- 
firms the  decree  of  the  chancellor  dismissing  the  bill  of 
review,  with  costs.*' 


JMdav,  June 
7lL 


Gibson  against  Randolph. 


1.  Thj  €9urt  THE  chancellor  for  the  Richmond  district  having  pro- 
no  jsrisdiction  nounced  in  this  case  an  interlocutory  decree,  on  the  28th 
peaif(v!om  m^  of  February^  1811,  a  petition  for  the  allowance  of  an  ap- 
«rce».'^  ^  peal  was  presented  here,  but  overruled  on  the  ground  of 
«.  ir,  before  ^^^^  ^^  jurisdiction  in  this  court  to  grant  appeals  from 
ted  ^\y  *  kw  ^y  but/iw/  decrees.  Application  was  afterwards  made 
^°"'  jJ^^J°s  to  the  chancellor,  and  the  appeal  allowed  by  him. 

expired,  a  bill  be  Jiled  to  impogn  it  as  fraud^ent.  the  ooort  cannot  afterwarda  declare  it 
toid,  aeagaintt  the  complainant^  on  the  gi'ound  of  lU  not  having  been  duly  recorded. 
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The  object  of  the  suit  (which  was  originally  instituted 
by  WilBam  Randolph^  a  creditor  of  Thomas  Gibson^  against 
Thomas  and  Robert  Gibsons^  in  the  county  court  of  Cum* 
heriand,  and  removed  by  certiorari  to  the  superior  court 
of  chancery)  was  to  set  aside  as  fraudulent,  two  deeds 
from  Thomas  to  Robert  Gibson^  both  dated  October  26thy 
1803 ;  by  one  of  which  a  tract  of  land,  and  by  the  other 
certain  personal  property,  was  conveyed.  The  bill  was 
filed  in  February^  1804. 

The  answer  of  Robert  Gibson  (sworn  to  in  open  court, 
yune^  1804)  denied  all  fraud;  averring  the  deeds  to  be 
founded  on  full  and  valuable  considerations,  bona  Jide 
paid;  and  mentioning  that  the  deed  for  the  land  was 
then  lodged  in  the  clerk's  office  of  Prince  Edward  dis- 
trict court.  That  of  Thomas  Gibson  (sworn  to,  before  a 
justice  of  peace,  in  October^  1809)  plainly  and  positively 
admitted  the  fraud,  as  well  as  the  debt  charged  in  the 
bilL 

Copies  of  the  deeds  are  inserted  in  the  transcript  of 
the  record,  without  any  certificate  of  their  being  re- 
corded. 

Several  depositions  were  also  filed  and  copied,  but  do 
not  s^pear  to  have  been  considered  by  the  chancellor ; 
the  transcript  stating  that. ^ the  cause  was  heard  on  the 
bill,  answers  and  exhibits,  and  was  argued  by  counsel ;  on 
consideration  whereof,'*  the  court,  without  deciding,  at 
this  time,  upon  the  validity  of  the  deed  for  the  personal 
estate,  and  being  of  opinion  diat  the  other  deed  is  Void 
as  to  creditors,  *^  as  it  was  not  recorded  in  the  time  pre- 
scribed by  the  act  of  assembly,"  adjudged  and  decrc;.ed 
the  deed,  last  mentioned,  to  be  null  and  void ;  that  the 
defendant  Thomas  pay  to  the  plaintiff  the  amount  of  his 
claim,  and  that  the  other  defendant,  Robert  Gibson^  ren- 
der an  account,  before  a  commissioner,  of  the  sums  of 
money  paid  to  or  for  the  defendant  Thomas^  on  account 
of  the  property  contained  in  the  said  deeds,  or  on  any 
other  account. 


311 
Mxttca, 

1811. 

Gibson 

▼, 

Randolph. 


Digitized  by 


Google 


312  iftipremc  Court  of  Appeals. 

Marohj  The  record  in  this  appeal  being  brought  up,  the  cause 

1  was  heard  by  this  court  on  Thursday^  Ae  S7th  of  Jtmr, 

Gibwn  in  piu*8uance  of  the  act,  **  to  amend  the  several  laws  con- 

Randoiph.  ceming  the  court  of  appeals/'  passed  Februarif  ISth^ 

Botts^  for  the  appellant.  The  decree  inv«did«dng  the 
deed  on  the  supposition  that  it.  had  not  been  recorded, 
went  out  of  the  facts  put  in  issue ;  die  only  point  in  cob* 
troyersj  being  whether  die  deeds  were  fraudulent.  It 
did  not  appear  ^whether,  in  fact,  the  deed  for  the  land 
was  recorded  in  due  time,  or  not.  And  as  die  bill  was 
filed  within  eight  months  after  it  was  executed,  the  law 
of  recording  deeds  could  not  be  brought  any  way  to  act 
upon  the  case. 

Samuel  Taylor y  for  the  appellee,  relied  on  the  decision  in 
Moor^t  Executor  v.  The  Auditor^  S  H.  &  J£  S3S.  as 
being  in  point  to  show  that  the  court  may  take  notice  of 
a  deed's  not  being  recorded,  although  the  fisct  be  not  put 
in  issue.  If  Robert  Gibson  has  a  recorded  deed^  hit 
interest  will  not  be  affected  by  the  decree  now  in  question. 

BottSy  in  reply*  A  case  determining  a  deed  void  upon 
an  objection  not  put  in  issue,  could  hardly  have  passed 
the  ordeal  of  this  court,  but  through  inadvertence';  and^ 
if  it  did,  it  is  not  law.  The  chancellor  haying  declared 
the  deed  not  to  have  been  recorded;  if  this  court  afirm 
his  decree,  it  will  be  binding,  however  plain  the  fact  may 
be  to  the  contrary. 

It  being  represented  that  a  speedy  decision  of  thid  case 
was  very  important ;  both  parties  claiming  to  be  in  pos- 
session of  the  land,  which  was  taken  in  execution  by  an 
elej^t;  (there  being  no  appeal  from  so  much  of  the  de^^ 
cree  as  was  against  Thomas  Gibson;)  the  judges  (Koame, 
Cabxll  and  Coaltex)  immediately  retired  to  consult; 
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and,  after  some  time,  returning  into  court.  Judge  Roawe 
reported  the  following  opinion : 

^*  The  court  is  of  opinion  that  the  said  decree  is  erro* 
neous  in  declaring  that  the  deed  of  the  26th  day  of  Oc- 
tober^  1803,  is  void  in  consequence  of  its  not  being  duly 
recorded  according  to  the  provision  of  the  act  in  such 
case  made  and  provided;  both  because  the  appellee  ap- 
pears, by  his  bill,  to  have  had  that  notice  of  the  exist- 
ence of  the  deed  aforesaid  which  it  was  the  object  of  the 
act  to  afford,  and  because  the  construction  upon  this  sub- 
ject must  have  reference  to  the  time  of  the  exhibition  of 
the  bill,  at  which  time,  in  the  present  case,  the  limitation 
provided  by  the  said  act  had  not  expired.  On  this  ground^ 
the  court  is  of  opinion  to  reverse  the  said  decree,  and  re- 
mand the  cause  for  further  proceedings,  both  as  to  the 
validity  of  the  deed  of  the  personal  estate,  and  as  to 
that  of  die  said  deed  of  the  26th  day  of  October^  1803^ 
on  grounds  other  than  that  on  which  the  said  decree  was 
founded,  neither  of  which  last-mentioned  grounds  were 
within  the  contemplation  of  the  decree  in  the  present 
case,  nor,  as  to  them,  was  the  testimony  taken  in  llie 
cause  read  or  considered ;  and  although,  if  that  testimony 
were  now  fully  matured,  this  court  might  probably  enter 
such  decree  thereupon  as  the  said  court  of  chancery 
ought  to  have  rendered,  yet  it  would  be  improper  so  to 
do,  as  the  said  decree  was  made  in  anticipation  of  the 
final  trial  upon  the  merits,  and  confined  to  the  single 
point  before  mentioned.** 

Decree  reversed,  and  cause  remanded,  to  b^  finally 
proceeded  in,  pursuant  to  the  principles  above  stated* 
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Fnvfcw,  Taylor  against  Stone^ 

In  the  ease  of  THIS  was  a  suit  in  thc  late  high  court  of  chancerf  , 
t\\e  principle  on  behalf  of  Uriah  Stone  against  jfohn  Early^  Skelton 
property  ap-  TAylofy  Stephen  Patey  John  Pate  and  Anthony  Pate. 
qiSabie  rights  '^^  object  of  the  bill  was  to  be  allowed  an  equity  of  re* 
i^eto!r/o^  demption  of  certain  slaves,  of  whom  the  plaintiff  had 
/dfpurchaser  made  an  absolute  conveyance  to  the  defendants  Stephen 
tio9.  and  John  Pates^  but  which  conveyance  he  alleged  was 

intended  as  a  mortgage  to  secure  the  repayment  of  a 
sum  of  money  lent  him  partly  by  them,  and  partly  by 
the  defendants  John  \Early  and  Anthony  Pate.  The  de* 
fendant  Taylor  was  a  purchaser  of  some  of  those  slaves 
at  a  sheriff^s  sale*  by  virtue  of  an  execution  against  ArV' 
thony  Pate.  The  sale  was  forbidden  on  the  ground  that 
the  property  belonged  to  Stephen  Pate  and  John  Pate^  in- 
stead of.  Anthony;  but  there  is  no  evidence  in  the  re- 
cord that  Taylor^  the  purchaser,  had  notice  of  Uriah 
Stone^s  claim  at  the  time  of  his  purchase.  The  late 
chancellor,  on  the  14th  of  September^  1$03,  upon  his 
view  of  the  evidence  in  the  cause,  declared  the  bill  of 
sale  for  the  slaves,  though  absolute  in  form^  to  have  been 
4n  fact  a  mortgage,  and  ^^  that  this  was  known  to  aii  the 
defendants.''  He  therefore  decreed  a  restoration  of  the 
•  slaves  in  question  held  by  each  of  them,  an  account  of 

.profits,  &Cf  A  commissioner  having  reported  the  ac- 
count, and  po  deception  being  taken  to  his  report,  the 
present  chancellor  confirmed  it,  and  entered  a  final  de* 
cree,  from  which  the  defendant  Taylor^  aloite  appealed. 

After  argument,  by  Call^  for  the  appellant,  and  Wici^ 
hanif  for  the  appellee,  the  following  opinion  of  the  court 
(consisting  of  Judges  Brooke,  Cabell  and  Coaltee) 
was  pronounced  by  Judge  Brooki^,  Saturday ^  Jtme  23d« 
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The  appellant  claims  as  a  bonajtde  purchaser  of  the 
alave  in  question  at  a  sheriff  ^s  sale  under  an  execution 
against  Anthony  Pate,  one  of  the  defendants.  It  does 
not  appear,  by  any  testimony  in  the  cause,  that  he  had^ 
at  the  time  of  the  sale,  any  notice  of  the  equity  existing 
between  the  complainant  and  Anthony  Pate,  if  any  did 
«xtst«  I'he  bill  of  sale  from  the  complainant  to  the  ^ns 
of  Anthony  Pate  was  absolute*  The  sale  was  forbidden 
on  the  ground  that  the  property  belonged  to  the  sons,  and 
not  the  father ;  but  the  appellant  was  apprized  that  the 
father  was  the  real  purchaser,  and  not  the  sons.  The 
slaves  were  in  his  possession ;  and  he  was  willing  to  in^^ 
cur  the  risk  of  there  being  any  latent  equity  between 
them»  If  any  had  existed,  he  had  notice,  and  must  have 
lost  the  property.  But,  with  respect  to  the  equity  of  the 
complainant,  founded  on  the  alleged  ground  that  the  bill 
of  sale  was  intended  to  operate  as  a  mortgage,  he  had  no 
notice  until  after  the  sale.  The  bill  of  sale  was  evidence 
to  the  contrary.  In  the  case  of  Hooe  Cif  Harrison  v. 
Piercers  Administrator,(a)  the  doctrine  seems  to  be  set*  (a)  I  HTath 
tied  that,  in  the  case  of  legal  rights,  the  principle  caveat 
emptor  properly  applies ;  but  equitable  rights  may  be  lost 
by  a  sale  to  a  bonajlde  purch^iaer  without  notice.  In  the 
present  case  the  complainant  had  parted  with  his  legal 
right,  and  permitted  his  equitable  claim  to  lie  so  long 
dormant,  as,  attended  with  other  circumstances,  to  create 
eonsidefable  doubt  whether  it  was  not  bottomed  on  a 
fraudulent  combination  to  cheat  the  creditors  of  Anthonjf 
Pate. 

The  decree  of  the  chancellor  is  to  be  reversed,  and  tbf 
kill  dismissed  aa  to  die  appellant  Tayfyt^ 


,817. 


Digitized  by 


Google 


316  Supreme  Cwrt  of  Appeals. 


^Jx^mK^'  HoUaday,  Executor  of  Littlepage,  againet  Littlepagc 

nJdewSS!!**     yOBN  CARTER  LITTLEPAGE  brought  an  action 
log  and  agree-  pf  aseumpsit  against  WaUer  HoUaday j  executor  of  LcwU 

neBt between  ,.    ,  r         i    j  .1 

a  debtor  and  Littlepage^  foundcd  upon  an  account  against  the  testator. 
Miit  '^1  not  At  the  trial  upon  the  general  issue,  the  plaintiff  adduced 
upon  an*"S^  evidence  to  prove  sundry  items  bearing  date  prior  to  the 
dStor'^^^iwi  y^^  ^'^^^^  ^^  **^  y^^*  **  tesutor  made  his  will,  and 
^JfiP>»«  *»  *^  ^**  proved  by  witnesses  that  he  acknowledged  a  power 
returned,  it  a  of  attorney  at  the  same  time,  authorizing  the  plaintiff  to 
theaot  of  u-  aeU  his  reversionary  interest  in  sundry  slaves,  which  his 
Sng^  ab^  mother  held  for  life;  and,  out  of  the  proceeds  of  such 
thSrooantr^  ^^^  ^^  P^^  himself  the  amount  of  an  unsettled  account ; 
Sven*?!?^  ^  without  mentioning  the  sum.  The  mother  was  living  at 
denee  to  pre.  the  time  of  the  trial.  After  those  items  of  debit  had  ac* 
cMirr«  ex.  crued,  the  testator  went  to  Eurofey  and  did  not  return 
mi^touni  until  1801.  He  died  in  1802,  and  this  suit  was  broi^t 
iig™  to*^'ISve  ***  ^*  following  year ;  no  suit  having  been  before  insti- 
T^n^'^^fo!^  *^*^^'  '^^  defendant  moved  the  court  to  instruct  the 
hf  death.  jmy  xq  disregard  aU  the  testimony  offered  by  the  plain* 
^Pro^of a  tiff,  in  support  of  such  item^  of  the  said  account  as  were 
i^^meot  hj  due  five  years  before  the  testator's  death,  and  to  consider 
thathe  r^"  8ttch  items  as  expunged,  according  to  the  56th  section  of 
monV^^ftom  ^  ^^^  concembg  executors,  &c.(a)  but  the  court  in- 
fy^thJS^t^'  structed  the  jury  that  that  act  was  inapplicable  to  thb 
•^'*^»™r  case;  to  which  opinion  the  defendant  excepted* 
tv  be  left  to     The  plaintiff  moreover  offered  in  evidence  the  deposi- 

tJiejar7f  09  a   ^ 

Unk  in  the    tion  of  Froncis  irvine^  stating,  among  odier  things,  that, 

cA^itn  of  dr* ,  .  •  .     *»       »»  »     t  « 

eumttancMt  lu  a  conversation  with  Mr.  Haywood^  the  owner,  and 
la^ent**^-  Captain  Mtridith,  the  master  of  the  ship  in  which  the 
^t  ^TSra.  testator  went  to  Europe j  they  both  said  that  the  plaintiff 
^fi  \h^l  ^^  P^^'  **  **^^  LewieU  passage.  The  defendant 
foS»n»t  or  (a)  Rtv.  C9de,  ▼.  1.  p.  167. 

for  him,  moit  bare  paid  the  mooeir  in  queiUon  ;4ind  by  a  person  competeot  to  charge  biai* 
•elf  bj  a*  ordinary  recri^l.    But  iae  death  of  rachperaoQUi] 
lAf  lot  eridsnct. 


•elf  bj  wm  ordinary  rtctipt.    But  the  death  of  rach  peraoQ  U  not  lafficieat  gromid  for  adsiiU 
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moved  for  an  instruction  that  this  part  of  the  deposition,   ^arch,  / 
was  inadmissible  testimony ;  but  the  court  refused  to  give      «p— ^ 
such  instruction,  **  die  eaptain  being  dead  ;'*  whereupon    ^^^^^ 
a  second  bill  of  exception  was  filed^     A  verdict  was  l^ttieptf^ 
found,  and  judgment  rendered,  for  the  plaintiff;  from 
which  the  defendant  appealed* 

Botis  and  Wkkham^  for  die  appellant. 

,   WiUiama  and  Wirt^  for  the  aj^ellee. 

For  the  appellant  it  was  insisted,  1.  That  the  district 
court  erred  in  the  opinion  that  the  56di  section  of  the  law 
concerning  executors  was  inapplicable. 

2.  That  even  the  act  of  limitations  would  have  been  a 
bar ;  for,  having  begun  to  run,  it  could  not  stop  upon 
the  embarkation  of  Lewis  Littlepage  for  Europe.  The 
libsence  of  a  defendant  is  not  within  the  saving  of  the 
statute,  where  he  goes  away  openly,  and  with  the  knows 
ledge  of  the  plaintiff,  but  only  where  he  absconds  or  con- 
ceals himself,  or»  by  removal  out  of  the  country,  &c. 
when  the  cause  of  action  accrued,  defeats  or  obstructs 

the  plaintiff  from  bringing  his  action.(a)     A  debtor's    (a)  Jd  ^f 
going  away  publicly,  after  giving  notice  to  his  creditor,  ii.Rev.C94^ 
does  not  obstruct  his  suing  him,'  but  gives  full  opportu*  ^'  *  ^* ' 
mty  and  warning  to  stop  him  by  a  writ. 

The  power  of  attorney  from  Lewis  Littlepage  to  the 
plaintiff  could  not  operate  upon  the  cause.  It  it  was  a 
reacknowledgment  of  the  debt,  it  ought  to  have  been  de- 
clared upon,  if  under  seal ;  and  if  not,  the  act  of  limita- 
tions runs  against  it.  Neither  is  its  existence  legally 
proved,  since  it  is  not  produced ;  and  there  is  no  proof 
of  its  loss,  nor  that  it  ever  was  delivered.  But  if  it  were 
properly  authenticated,  it  would  afford  a  presumption 
that  the  debt  has  been  paid ;  as  the  plaintiff,  by  virtue  of 
the  power,  had  sufficient  funds  in  his  hands. 

3.  There  was  error  in  the  instruction  respecting  the 
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payment  of  the  passage^mo^ey.  The  court  admitted 
hearsay  evidence  of  what  the  captain  of  the  vessel  had 
said ;  and  this  on  the  ground  that  the  captain  was  dead. 
But  the  witness  said  he  heard  the  owner  say  the  same 
thing,  and  he  was  alive.  Hearsay  evidence  is  admissible 
only  as  to  questions  of  boundary,  pedigree,  and  the  like^ 
but  not  as  to  substantive  facts  which  may  be  proved  by 
the  oath  of  the  person  whose  words  are  relied  upon. 
Even  a  receipt  of  a  third  person  to  one  of  the  parties  to 
a  suit,  is  not  as  satisfactory  as  the  testimony  of  the  person 
who  signed  it ;  because  he  may,  in  fact,  have  received 
no  money.  But  a  receipt  is  better  evidence  than  a  mere 
hearsay  declaration ;  and  that,  at  least,  ought  to  have 
been  produced. 

On  the  other  side^  the  case  of  Brooie^s  Admimstrators 
V.  Shelly^  4>  H.i^  M.  266.  was  relied  upon  to  show  that, 
imperative  as  the  language  of  the  56th  section  of  the  la^ 
concerning  executors  is,  there  may  be  exceptions  to  it,  sd 
as  to  let  in  the  circumstances  of  the  case,  and  prevent  the 
court  from  expunging,  llie  circumstances  here  are 
that,  when  Lewis  Littlepage  was  on  the  wing  for  Europe 
he  executed  a  power  of  attorney,  acknowledging  the  debt 
to  the  plaintiff.  This  was  equivalent  to  a  new  assumpsit^ 
and  took  away  all  the  preceding  years.  It  looked  also, 
prospectively,  to  the  whole  time  during  which  the  plaio^ 
tiff  was  to  be  his  agent,  ^that  is,  until  the  death. of  his 
mother;  and,  therefore,  prevented  the  act  of  limitations 
from  running  during  all  that  time.  The  court  ought  not 
to  look  merely  at  the  letter  of  the  expunging  act,  but  at 
its  intention  and  spirit.  These  apply  to  cases  only  where 
the  plaintiff  had  it  in  his  power  to  sue;  but  here,  the 
agreement  certainly  was,  that  Lewis  Littkpage  was  to  be 
permitted  to  leave  the  country  without  molestation.  The 
power  of  attorney  was  executed  at  the  moment  of  his 
departure,  to  take  effect  afterwards,  and  while  he  was 
gone,  the  suit  could  not  have  been  brought. 
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As  to  the  poii|t  that  the  power  should  ^ave  been  pro-    ^fg^f  "• 

duced ;  the  exception  was  not  taken  on  that  ground.       

For  any  thing  that  appears,  the  instrument  itself  may  ^*®"^«^*y 
fcave  been  before  the  court  and  jury ;  for  it  is  not  said,  Littlcpige. 
in  the  bill  of  exceptions,  that  aU  the  evidence  is  inserted. 

2.  The  testimony  relative  to  the  declarations  of  the 
captain  and  owner  was  properly  admitted,  as  part  of  the  * 
chain  of  proof,  though  not  sufficient,  in  itself,  if  standing 
alone.  The  captain  being  dead,  his  receipt  would  have 
been  good  to  prove  payment  of  the  passage*money,  and 
his  confession  is  equivalent  to  his  receipt. 

Argument  in  reply.  According  to  the  argument  on 
the  other  side,  the  act  of  limitations  is  to  be  moulded  ac- 
cording to  the  court's  ideas  of  equity !  Such  latitude  of 
construction  is  not  admissible*  It  has  repeatedly  been 
decided  in  England  that  the  courts  cannot  make  excep- 
tions to  the  act;  and  that,  if  the  saving  in  favour  of  in- 
fants, yirm^^covrrfj,  &c.  had  not  been  inserted,  the  courts 
could  not  have  supplied  it.  There  never  was  a  stronger 
case  for  applying  the  act  than  this.  When  Lewis  Ut^ 
tiepage  was  going  to  Europe^  why  did  not  John  Carter 
Littlepage  (his  brother)  get  his  obligation  for  the  money  ? 
No  demand  is  made  after  his  return.  There  is  every 
presumption,  therefore,  that  this  business  was  settled.  A 
bond  was  given,  perhaps,  and  afterwards  taken  in  and 
destroyed. 

The  decision  in  Brooke^s  Administrators  v.  Shelly^  oxAy* 
shows  that  where  a  new  assumpsit^  sufficient  of  itself  to 
bear  ^n  action,  is  proved,  the  account  is  out  of  the  ques- 
tion. But  the  new  assumpsit  must  be  complete,  and  suf- 
ficient to  bear  an  action.  Here,  the  power  of  attorney 
acknowledged  only  an  unliquidated  balancey  and  moreover 
does  not  appear  to  have  been  delivered.  If  it  was,  it 
ought  to  have  been  produced  ;  for  corroborative  testi- 
mony is  not  proper  until  the  principal  voucher  is  exhi- 
bited.   Its  non-production  is  plain  proof  that  it  never 
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was  ddivered.  The  inference  is,  diat  it  was  only  an  in- 
choate act,  and  that  the  debt  was  settled  in  some  other 
way. 

The  dbtrict  court  erred  in  another  respect  It^ook 
upon  itself  to  determine  the  weight  of  evidence,  and  de- 
cided on  fitcts,  without  leaving  it  to  the  jury  to  judge  of 
the  credibility  of  the  witnesses.  Keel  &  Roberts  v* 
Herbert^  1  Wash.  203.  is  exactly  the  case  at  bar. 

Wirt.  That  case  is  not  applicable  to  this.  The  act 
requiring  the  court  to  expunge  the  items,  necessarily  con- 
fers on  the  court  the  power  of  judging  of  fact  as  well  as 
law,  for  the  purpose  of  determining  whether  each  parti- 
cular case  comes  within  its  scope;  and,  to  form  thb 
judgment,  they  must  weigh  the  evidence. 

April  6th.  The  president  pronounced  the  following 
opinion  of  the  court : 

^*  The  court  is  ef  opinion,  that  the  testator  of  the  ap- 
pellant and  die  appellee  having  come  to  an  understanding, 
and  agreement,  respecting  the  matters  in  controversy  in 
thb  cause,  in  the  year  1785,  whereby  it  was  plainly  un- 
derstood and  agreed,  between  the  said  parties,  that  suit 
was  not  then  to  be  brought  thereupon,  but  that  the  said 
testator  should  be  permitted  to  go  to  Ettrope,  which  he 
accordingly  did,  about  the  time  aforesaid,  with  the  privity 
and  assent  of  the  appellee,  no  suit  could  pn^rly  have 
been  brought  at  that  time,  nor  until  the  said  testator^s  re- 
turn to  this  country,  which  happened  in  the  year  1801 ; 
and  the  present  suit  having  been  instituted  within  a  short 
time  thereafter ;  and  the  absence  aforesaid  forming  a  good 
bar  to  the  limitation  of  time  relied  on  by  the  appellant, 
under  the  act  in  this  case  provided ;  the  court  is  of  opi- 
nion that  there  i»  no  error  in  the  instruction  of  the  dis- 
trict court,  contained  in  the  first  bill  of  exceptions. 

^  As  to  the  other  instruction  objected  to;  the  court 
below  having  only  decided  that  the  testimony  db|jectcd  to 
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was  admiaaible  cyidence ;  die  adcnowle^gmeiits  in  ques- 
tioB  having  been  made  at  or  about  the  ume.  of  the  said 
testator's  sailing  jTor  Europe^  and  being  die  admissions  of 
those  who  were  competent  to  charge  themselves  with  the 
receipt  of  the  passage-money*  by  an  ordinary  receipt  or 
acquittance ;  the  court  is  of  opinion  that  the  said  testi- 
mony, on  these  grounds,  and  not  on  that  assigned  by  the 
court  below,  was  properly  received  by  that  court ;  and 
dut  the  judgment  of  the  said  court  be  affirmed.^ 
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Quarles's  Executor  against  Quarles  and  others.         fhaw, 

THIS  was  a  suit  in  chancery  in  the  county  court  of  i*  Where 
Louuoy  on  behalf  of  yohn  ^uarles^  William  G.  Poindexter  eifiaaij  Ul 
and  Jane  his  wife,  and  Patsy  ^arles^  the  three  younger  ^ui,  whenhe 
children  of  William  ^uarles^  deceased,  against  his  execu-  ^uln  Uiei^ 
"tor,  to  recover  the  profits  of  certain  slaves  specifically  Jj^„*  ^^^ 
bequeathed  by  the  tesutor  to  the  several  plaintifis,  when  ^?^  ■*?  P>^'- 
they  should  (respectively)  attain  the  age  of  twenty-one  expreMiy  for 
years,  or  should  marry.  Annexed  to  each  bequest  was  ^^t^'^^HZm 
a  provision  that,  **  if  cither,  or  all,  of  the  above  negroes  SSJdiS^**" 
should  die  before  they  should  come  into  the  legatee^s  fiherSJISi 
possession,  they  should  be  replaced  by  others  equally  P***^  ^  ^^ 

valuable.'^  ceneral    retiw 

The  testator  also  devised  to  the  plaintiff  John^  and  his  im  gl>  to'"tro 
heirs,  certain  lands,  after  his  mother's  death ;  to  each  of    ***^** 
the  plaintiffs  a  horse  and  saddle,  and  feather  bed  an4  J^  {Je  i!^ 
furniture;  and  to  the  female  plaintiffs  25/.  each,  when  iSJJf  f*^^" 

*  iiucfl  to  tnt€* 

they  should  respectively  attain  the  age  of  twenty-one  years,  J^  ^  /•»« 
or  should  marry.  He  directed,  moreover,  the  sum  of  '^  <n»e  ^ 
50/.  to  be  reserved  out  of  his  estate,  and  kept  in  the  thereofbfth^ 
hands  of  his  executor  for  the  education  of  the  plaintiffs.  |S"^'  "** 


hii  failure  to  apply  the  principal  to  the  lue  of  the  X^vtL 

3.  Thoagfa  ipeeifie  le|fa(eea  ^n//y  ttie,  the  degree  ought  to  be  te'oerait  eopfiinnablr  to 
their  reipeotive  righti.  ' 

VOL.   11.  41 
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After  sundry  deYises  and  bequests  to  the  widow  and 
dder  children,  die  will  concluded  with  directing  an  equal 
drviftton  of  the  rraidue,  not  disposed  of,  among  all  die 
children* 

The  plaintifls  contended  that,  as  the^  will  appointed  no 
particidar  fund  for  their  maintenance  during  thchr  mi« 
norities,  their  father's  intention  was  that  they  should  be 
maintained  from  the  annaal  profits  of  the  slaves  be- 
queathed to  them,  and  the  interest  accruing  on  their 
shares  of  the  residuary  fund ;  the  said  profiu  and  in- 
terest being  not  more  than  sufficient  to  maintain  them  in 
a  decent  and  comfortable  manner. 

The  defendant  in  his  answer  opposed  the  claim  on  the 
ground  that  considerable  real  and  personal  property  was 
devised  to  the  mother  of  the  plaintiffs,  and  the  respon- 
dent supposed  the  testator  intended  to  make  no  other 
provision  'for  their  maintenance,  as  he  well  knew  they 
would  enjoy  all  the  profits  of  that  estate,  of  which  no 
part  would  be  received  by  the  elder  children,  who  were 
by  a  former  wife.     The  respondent  farther  stated  that 
the  estate  left  the  plaintifls  ought  to  have  been  sufficient 
to  support  them ;  that  they  had  lived  with  their  mother 
until  the  marriage  otjane;  and  the  other  two  still  lived 
with  her ;  that  they  had  been  at  no  expense  for  mainte* 
nance,  nor  had  it  been  necessary  for  them  even  to  apply 
tne  profiu  arising  from  their  residuary  proportion  which 
they   received  at  an  earlier  age  than  the   elder  chil- 
dren ;  that  at  the  time  of  the  testator's  making  his  will, 
the  negroes  devised  to  the  plaintiffs  were  of  as  much  or 
more  value  than  those  given  to  the  other  children,  and  at 
the  time  of  their  coming  of  age,  or  marrying,  were,  and 
will  be,  much  more' valuable  than  those  received  by  the 
other  children  at  their  full  age,  or  marriage. 

The  answer  concluded  with    admitting  the  amount 
of  hire  of  the  negroes  left  to  the  plaintiffs,  up  to  the  25th 
day  of  Decemter^  1803,  to  be  SB2L  8tf»  Sd.  U2^  as  would 
*  appear  by  an  account  thereunto  annexed. 
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The  pbintiffii  replied  generally ;  aod  comaussioos  to 
t^e  depositions  were  awarded,  but  none  were  taken  on 
either  side.  The  cause  was  heard  on  the  faUl,  anawef) 
replication,  and  copy  of  the  will  i  whereupon  die  county 
court  .decreed  that  the  defendant  p^  to  the  plaintiffs  ^  tke 
^nual  profUs  of  the  negroes  respectively  devised  to 
them  by  the  testator,  amounting  to  582A  8s.  Sd.  l-2«" 
aod  costa- 

The.  superior  court  of  chancery  having  affirmed  diis 
decree,  the  defendant  again  appealed. 

Wickham^  Yor  the  appellant.  The  plaintiffs  were  not 
entided  to  intermediate  profits  on  t)ie  slaves,  possession 
of  which  was  not  to  be  delivered  them  until  a  future.day* 
They  might  have  produced  no  profits,  or  might  have 
been  an  expense  to  the  estate.  If  such  had  been  the 
case,  could  the  executor  have  charged  the  ei^pense 
ag^nst  the  legatee  i  Would  he  not  have  been  obliged  to 
deliver  the  slaves  free  of  charges  I  If  so,  shall  the  le- 
gatee be  entitled  to  profits,  when  he  i^  not  responsibk 
for  loss  \  No  case  can  be  found  of  an  allowmce  of  ii^ter-* 
mediate  profits  on  a  specific  legacy  of  property  to  be  de-^ 
levered  in  ftUuro* 

Cally  for  the  appellees.  This  was  a  Vested  legacy  to 
each  of  the  plaintiffs  ;  and  in  all  cases  of  vested  legacies, 
die  profits  go  to  the  legatee.  The  word  **  when'*  does 
not  denote  a  condition  precedent,  but  only  marks  the 
period  when  the  legatee  shall  enjoy  the  benefit  of  the 
gift«(a)  In  case  of  a  devise  of  lands,  it  is  now  settled  6a)3ilr0.£S4^ 
that  the  words  "  when**  and  *•  then**  do  not  create  a  con- 
tingency. ' 

But,  ^  in  the  case  of  a  child,  let  il  testator  give  a  le^ 
gacy  how  he  will,  either  at  21,  or  marriage,  or  payable  2^;f^*p^ 
at  31  or  marriage,  if  the  child  has  no  other  provision,  ry^  and  i  f. 
the  court  will  give  mterest  by  way  of  maintenance.*'(A)    jickerity  ▼. 

Mr.  Wickham  says  there  is  no  case  of  allowance  of  yemM. 
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profsU  oa  a  specific  legacf •  But,  in  this  ccmntiy,  tfiere 
is  the  same  reason  for  allowing  profits  of  slavesi  as  in 
Enghnd^  Interest  mi  money. 

In  England  diere  was  formerly  a  great  controversy^ 
whether  profits  were  not  to  be  allowed  even  upon  cco- 
tingent  legacies.  A  distinction  has  been  talmi  that,  m 
such  case^  where  there  is  a  residnary  cbusCf  the  profils 
^AsSk  go  into  the  residuum.  Here,  there  is  a  residuary 
clause ;  and,  if  the  profits  of  the  slaves  go  diat  way, 
diere  is  no  provision  for  maintenancey  the  SOA  being  Uei* 
tended  for  education  only. 

The  decree,  indeed,  is  defective ;  for  interest  ought 
to  Intve  been  adlowed  on  the  sum  confessed  by  the  an- 
swer. 


Wickham^  in  reply.  The  question  whether  this  was  n 
contingent  or  a  vested  legacy^  is  unimportant.  If  it 
was  vested,  I  ctmtend  diat  no  interest  is  allowed  on  a 
vested  legacy,  payable  when  the  legatee  attains  full  age, 
or  marries.  It  is  ^*  debitum  in  prcesenti^  sohendum  inju- 
(a)  Crickett  iuro^*(d)  I  admit,  where  interest  is  ne^siaay  for  the 
Ket.>iiuiaL  maintenance  of  a  diild,  or  there  is  nothing  in  the  Will 
showing  a  contrary  intention,  the  court  will  allow  it;  but 
then,  the  necessity  must  be  apparent ;  as  where  the  child 
has  no  other  provision.  Education  must  be  considened 
as  part  of  maintenance ;  for,  if  we  go  to  the  root  of  words^ 
education  signifies  bringing  up.  The  testator's  having 
partly  provided,  shows  his  intCDtion  to  provide  no  more. 
Besides,  the  residuary  estate  may  have  been  sufficient, 
the  amount  of  which  is  not  ascertained ;  it  may  be  ten 
pounds,  or  it  may  be  ten  thousand. 

As  to  interest  on  the  profits,  this  is  never  allowed,  no 
(a)  ^iMth  iiK>re  than  interest  upon  interest.(6) 

CaOf  S3 .1  and 

•thercate$.l\)  ^i j  see  Grcham  Xk  9Fodf2»d9r,  S  Cattt  S40.  «lwre  isterett wot  «ttow€d  upoik 
arrears  of  mU  t^tn  circum$tanet9»  Coke  f;  H^ioe^  S  H*  U  M.  40S.  and 
AWv^vitT.  W^oni  ids  ^n.  vrhere  ft  was  4«Qided  noi  to  be  MMPreislib  in 
•a  setioa  of  ^t  fat  ¥^  arr^art  And  w  to  iatA^est  on  kite  of  alAvety  «eor 
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the  opnuon  of  the  court,   '  m^^ 

**That  there  ia  no  error  in  the  decree  of  the  court  of    ^if^!^^ 


QOArlM.. 


chaB€er3r,  as  far  as  it  affirms  the  decree  of  die  ccMBity  ^  ▼• 
court  giving  to  the  appellees  the  profits  of  ibe  sbires  d^ 
vised  to  them,  from  the  death  of  the  testator;  but  that 
tiiere  is  error  in  both  decrees  in  this,  that  interest  is  not 
flHowed  the  appellees  on  die  amount  of  profits  admitted 
to  have  been  received  by  the  appellant;  and  also  in  diis, 
that  the  said  decrees  are  joint  and  not  several*^  There- 
fore,  both  decrees  are  to  be  reversed,  with  costo  againil 
the  appellant,  the  appellees  being  the  parties  substantially- 
prevailing  ;  and,  ^  the  appellees  not  complaining  of  the 
error  last  assigned,"  a  decree  is  to  be  entered  in  their  fo* 
vour  for  the  sum  of  382A  8«.  Sd*  1-2.  (which  the  appelt 
lant  admits  by  his  answer  he  had  received  as  hire  of  the 
slaves,)  **  wit)i  legal  interest  thereon  from  the  25th  day 
of  Dectmierj  1803,  the  time  of  die  receipt  thereof,  until 
the  15th  day  of  Mctrchy  1804.*^(1) 

Aftefwardsf  Atonday^  December  Sd,  ^  the  counsel  for 
the  appelleea  warring  his  objection  to  the  error  in  the  de- 
crees of  the  county  court  and  superior  court  of  chancery, 
in  not  allowing  interest  to  the  appeUees  on  the  profits  of 
Ae  slaves  bequeathed  them,**  the  decree  of  reversal  w«s 
4et  aslde»  and  die  decree  of  the  superior  court  of  chan- 
cery affirmed.(2) 

DHHatdr,  TomSnton,  i  Munf.  185.  814.  and  ffhitehtm  r.  fl&M»  and  ffife, 
id.  557.  589. 

(I)  Note.  This  WM  the  dale  of  the  eeoaty  oonK  deerees  beydod  which 
time  irUere$t  allowed  by  the  appeUate  court  eould  not  mo,  aaoordiog  to  the 
deeiaioD  b  Scoit^t  Executort  t.  Treta  and  othert^  kH.yM.  36i. 

The  eofts  in  thi*  ease  werepayable  de  bmk  testaiarkf  tit  ^c,  ti  nan  de  bwit 
pnpriitt  bat  the  deeree  for  the  prineipal  and  interek  was  agaiott  the  9p^^ 
lUkXperMimUlif,  so  thai  ezeeotioQ  iliould  lis  levied  de  d$m  prtpriit. 

(9)  Note.  8ee^the  Gbv BAAL  Rvlb  aa  to  eorreetioB  of  trrcrrt  operating 
to  the  iiu«7  of  the  appellee,  or  defcttdnii  in  errar.    1  Mm^.  460. 
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Tuetdmf,     J  Hopkirk  ogainH  Douib  and  others. 

May  I4I/I.  r  "^ 

If  nfter  the      UPON  an  appeal  from  a  decree  of  the  aupcrior  court 
22***  wTcw'tOT  of  chancery  for  the  Rkhmtmd  district,  pronounced  the 

Md^Oi^l^^-  The  bill  WM  filed  in  the  names  of  James  Hapkiri  and 
tMt  (without  others^   surviving  partners  of  Alexander  Spiers^  Jabn 

the  iiiterveii-  '  ^    ^  i      ,  t  .Tj 

tion  of  an  ad-  Bowmon  Csf  Co.  against  John  Demirs  and  otherM^  cnildteii 
S^iMm)take  of  Henry  Dennis,  deceased,  for  a  discovery  of  assets^  and 
ST^Hmu,  1[  payment  of  a  debt  by  bond  from  the  decedent  to  the 
J^^j^jj^j;  company ;  the  plaintiffs  alleging  that  he  died,  leaving  a 
ffiMOYei7»  wUi  large  real  and  personal  estate,  subject  to  the  payment  of 
of  them  M  are  his  debts  by  his  last  will  and  testament,  whereof  he  ap- 
•pontibie  to  pointed  his  wife  executrix,  who  proved  th^  same^  and  af- 
the  vhote  a-  terwards  departed  this  life  intestate ;  since  whifh,  no 
^'Lot  ^ve  Person  had  uken  administration  on  his  estate ;  but  his 
for"ihe*"|yro^  children,  the  defendants,  had  taken  possession  of  the 
portions  of    whole,  claiming  it  under  the  will,  and  refused  to  satisfy 

tuoh  at  prore  "  ' 

lohcifuoivent,  the  claim  of  the  plaintiffs* 

inragamttthe      Answers  were  filed  by  the  defendants,  John  Detmif^ 

tees/theooSt  Edward  Dennis^  Owen  Haskins^  (who  married  one  of  the 

S!em'>i,X  d»«8J»*«"0  ThQmaa  Dennis,  Lucy  Dennis  and   Sarah 

bui;»r*  rata,  y^/^nson,  the  wife  of  John  L.  D.  JoAtison^  setting  forth^ 

(though  not  distinctly,  or  particularly,  as  to  Uen|s)  the 

proportions  in  value,  or  thereabouts,  of  real  and  personal 

estate   by  them  respectively  received*      From   Sarah 

JohnsorCs  answer  it  appeared,  that  John  L»  D.  Johnson 

was  insolvent,  having  wasted  the  prc^rty  belonging  to 

her,  and  had  left  the  commonwealth.    Nicholas  Bourden 

and  Jane  his  wife,  failed  to  answer,  and  a  decree  nisi 

was  entered,  but  does  not  appear  to  have  been  served 

upon  them. 

From  a  copy  of  the  will,  it  appeared  that  all  the  real 
and  personal  estate  was  given  to  the  wife  for  life,  (after 
payment  of  the  testator's  debts,)  and  afterwards  to  be 
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divided  equaDy  among  the  children^  except  some  unim- 
portant specific  legacies.  The  personal  property  was  of 
Itself  sufficient  to  satisfy  the  claim  of  the  plaintiffs. 

The  chancellor  decreed,  ^^  that  the  defendant  John  L. 
-D.  yohnson^  and  Sarah  his  wife,  pay  to  James  Hopkirk^ 
the  surviving  plaintiff,  19/.  3^.  Sd.  and  one  eighth  of  the 
costs,  unless  the  said  John  L.  D*  Johnnon^  on  or  before 
the  tenth  day  of  the  term  next  after  he  shall  have  been 
served  with  a  copy  of  this  decree,  show  cause  to  the  con- 
trary; that  the  defendant  Richard  Dennis  pay  28/*  15«. 
and  one  eighth  of  the  said  costs,  unless  he,  being  in  like 
manner  served  with  a  copy  of  this  decree,  show  cause  to 
the  contrary ;  that  the  defendants,  Edward  and  John 
Dennis^  each  pay  the  like  sum  of  money  and  propor- 
tion of  costs ;  and  that  the  defendants  Owen  Haskins  and 
Catharine  his  wife,  Lucy  Dennis^  Thomas  Dennis  and 
Ificholas  Bourden^  and  Jane  his  wife,  each  pay  19/«  Zs.  5d, 
and  the  same  proportion  of  costs.'' 

From  this  decree  the  plaintiff  Hophirk  appealed. 

WilUams^  for  the  appellant.  If  the  decree  stands,  the 
plaintiff  must  lose  the  sum  for  which  John  L.  D*  Johnson j 
the  insolrent  kgatee,  is  made  responsible. 

Our  claim  is  against  the  whole  estate.  The  decree 
ought,  therefore,  to  be  joint.  One  legatee's  having  dis- 
sipated his  share  is  no  reason  for  the  creditor's  losing  any 
part  of  his  claim.  If  the  estate  had  been  distributed 
among  them  by  an  executor,  he  would  have  taken  their 
joint  bond  to  refund  for  payment  of  debts.(l)  Their 
dividing  the  estate  among  themselves  cannot  exempt 
them  from  this  responsibility.  Their  own  act  of  inter- 
meddling with  the  estate  should  not  diminish  the  credit- 
or's security.  Even  if  the  general  principle  were,  that, 
where  the  legatees  are  all  solvent,  the  court  will  hold 

(1)  Not«.  Quare,  if  thit  doctrine  be  enrrect  ?  The  words  of  the  act  of 
atsemblj  {Rev,  Cotk,  v.  i.  p.  16S.  s.  51.)  are,  **  until  bond  and  leearity  be 
gtfen  by  Ihe  pinion  vntiUcd  to  dittrtbotion,  to  rcfand  dne  proporthnt,'**  ke. 


Mahoh, 
1811. 
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UAncn,     diem  responsible  pro  rata^  it  ought  to  be  otherwise  in  a 

'       ease  Kke  this.    The  other  legatees  ought  not  to  have 

^'ij^**     permitted  Johnson  to  go  out  of  the  state  without  giving 

^^*°»^      security  for  his  proportion.    The  decree  should  be»  in 

general  terms,  that  they  pay  the  debt ;  leaving  them  to 

settle  their  proportions  among  themselves. 

Judge  Roane  here  called  the  attention  of  Mr.  Wf/- 
Uams  to  the  words  of  the  court  in  Burnley  v.  Lambert^  1 
Wash.  312.  that  ^^  all  the  legatees  must  be  made  parties, 
that  the  charge  may  not  fall  upon  one,  but  may  be  equally 
borne  by  the  whole.** 

Williams.  I  do  not  understand  by  this  that  the  de- 
cree must  always  ht  pro  rata;  but  that  all  the  legatees 
must  be  parties,  in  order  that,  after  the  recovery  again&t 
them  all  collectively,  such  as  pay  may  have  remedy  agsuojst 
the  rest  for  contribution. 

^  No  counsel  for  the  appellees* 

Monday^  September  23d.    The  president  pronounced ' 
the  following  as^the  opinion  of  the  court : 

*^  The  court,  not  deciding  whether  it  was  proper  in  de- 
creeing the  several  proportions  against  die  sons,  in  thi» 
case,  to  take  into  conaideratfen  the  bnds  they  severally 
received  under  the  will  of  the  testator,  Henry  Detmisy 
nor  whether  the  answers  of  the  several  defendants,  now 
appellees,  are  sufficiently  explicit  as  to  die  proporti6ns  of 
the  said  esute  they  respectively  received,  (no  objection 
being  made  by  die  appellees  on  ei^er  ground,)(l)  ap- 
proves the  decree,  except  as  is  hereafter  metiUoned ;  but 
the  court  is  further  of  opinion,  diat  the  said  decree  is 
erroneous  in  having  decreed  the  sum  of  19/.  St.  6^. 

(1)  Kote.   SeetbeGKNBBALRuLB,mUienoUtol  JlittfiAr<^460. 
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Ugainst  Nicholas  Bourden  and  JancYm  wife,  who  have     BfAmcs, 
'Hot  answered  the  bill  of  the  appellants,  and  upon  whom        ***^' 
the  conditional  decree  had  not  been  served ;  and  also  in     8tf«ttoa 
this,  that  the  quota  of  debt  ahdTOsts  assessed  on  J^hn 
L.  D*  Johnson  and  Sarah  his  wife,  in  and  by  the  said 
decree,  and  who  appear,  to  be  insolvent,  is  not  mad« 
payable  by  the  other  appellees,  in  due  and  ratable  pro- 
portions ;  therefore  it  is  decreed  and^  ordered  that  the 
same  be  reversed  and  annulled,  and  that  the  appellees 
pay  to  the  appellant  his  costs  by  him  expended  in  U^^ 
prosecution  of  his  appeal  aforesaid  here:  and  it  is  or- 
dered that  the  cause  be  remanded  to  the  said  court  of 
chancery  for  further  proceedings  to  be  had  therein,  agreeap 
}Ay  to  the  principles  of  this  decree ;  reserving  also  to  the 
appellant  the  right  to  resort  to  the  other  appellees  for  si- 
milar contribution  for  the  quota  which  may  be  found  due 
by  Nicholas  Bourden  and  wife,  in  the  event  of  their  not 
having  received  an  adequate  proportion  of  the  testator's 
estate,  or  being  found  insolvent." 


Stratton  against  Minnis. 


Fridatft  Jum 
21«C 


IN  an  action  of  detinue^  (p^^^  ^^  detinet  and  issue,)  in  detinoe  for 
the  plaintiff,  on  the  trial,  claimed  the  slave  Tofih  the  sub-  ^toi^^to 
ject  of  controversy,  under  a  bill  of  sale  from  William  P.  SJ3%2  «i 
Siiliem^  part  of  the  consideration  expres3ed  in  which  JJJ^^^ 
was  a  debt  stated  to  be  due  to  Mnnis^  the  plaintiff,  from  ^^'''^  ^ 
the  said  Skillern^s  wife,  previous  to  her  intermarriage.  there&r« 
The  defendant,  who  had  purchased  him  at  a  sheriff's  sale  ^le  aponthe 
under  an  execution  against  the  said  SkillenL,  alleged  the  SS^SienLdb! 
said  bill  of  sale  was  fraudulent  as  to  creditors  and  pur-  *^* 
chasers,  and,  among  other  evidence,  introduced  a  witness 
to  prove  that  the  plaintiff  had,  since  the  said  Skillem^s 
marriage,  and  not  long  before  the  date  of  the  said  bill  of 
sale,  told  the  witness,  in  a  conversation  upon  the  subject, 

VOL.  II.  42 
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Supreme  Court  of  Appeals. 

UukC  Mrs.  SiiikrHj  at  the  tiaie  of  her  intenaaniafp^  with 
the  Mid  William  P.  SkiUtrn^  lived  with  hinii  the  plaintiff; 
mA  that  she  was  clear  of  debt,  and  owed  hhn  nothingi 
and  that  he  had  taken  9  bill  of  sale  of  all  the  property  of 
the  said  Skilkm  to  protect  it  frood  his  creditors,  and  asked 
the  witness  if  be  was  not  tight  in  so  doing.  The  de- 
fendant dLso  widied  to  prove  that  the  said  SkiUern^  but  n 
little  time  before  the  date  of  the  said  bill  of  sale,  had 
paid  large  sums  of  money  to  the  plaintiff;  but  the  district 
court  considered  all  this  testimony  inadmissible,  and  re- 
fiised  to  let  it  go  to  the  jury;  whereupon  a  bUl  of  ex- 
ceptions was  filed; 

Verdict  and  judgment  for  the  plaintiff;  from  which  the 
defendant  appealed* 


JuneiM 


Wickham^  for  tiie  appellant. 

Callj  for  tke  appellee. 

Monday^  June  34th.  The  court  reversed  the  judg- 
ment, and  awarded  a  new  trial,  with  a  direction  that  the 
evidence  be  permitted  to  go  to  the  jury. 


Tuttfe  against  Eskiidge. 


ledcft^monf  ^^  "  ^^^"^  ^^  replevin  in  the  county  court  of  Fair^ 
SlJ^^'Ki-^*''  ^^  ^^"^^  ^^kridge,  surviving  partner  o(  Charles 
^^inu7^  "**  ^*^^^  £*iri4fe,  against  William  Tuttle^  bailiff  of 
WndJ»V*^'^  ^^^^^^^  and  Mitchell^  for  a  distress  made  by  the  said 
mL'^ibic  *>««ff  for  rent  arrear ;  he  filed  his  avowry,  acknowledging 
L'^j^HTof  in  *^  ^^'"^e  ^"^^  8~d»»  «t  the  phice,  &c.  for  rent  due,  by 
rSiif '°4  ""'^^  ""^  """^  agreement  of  lease  sealed  with  the  seals  of 
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$the  said  Morriss  and  Mitchell.  The  plaintiff  (among 
Other  pleas)  having  pleaded  non  demisH  in  modo  etforma^ 
die  defendant  in  his  replication  said  that  Mdrrisa  and 
Mttchett  did  demise  the  premised,  in  the  (Xt)awry  men- 
tioned, to  the  said  Charles  and  William  Eslridge  in  man- 
ner and  form  as  stated  in  the  avowry.  Issues  being 
joined,  the  counsel  for  the  defendant,  at  the  trial  of  the 
cause,  offered  in  evidence  an  instrument  of  writing  in 
these  words  :  ^  Articles  of  agreement  made  and  entered 
into,  this  6th  day  of  August^  1801,  between  Robert  Mor^ 
Ttast  for  himself  and  Jdam  Mitchell^  of  the  one  part,  an  J 
Charles  Eskridge  and  William  E^kridge^  of  the  other  part» 
witnesseth  that  the  said  Robert  Morrtss  hath  rented  to 
the  said  Charles  and  William  Eskridge^  their  houses 
and  lots  which  they  purchased  of  Wiiliam  Lane^  jun. 
in  the  town  of  Centreville^  for  the  term  of  six  years 
from  the  first  day  of  October  next  ensuing,  for  which 
said  houses  and  lots  the  said  Charles  and  William  Esk'* 
ridge  hereby  oblige  themselves  to  pay  to  the  said  Robert 
Morrissy  or  his  assigns,  the  sum  of  eighty  pounds  annuaf 
Tent,  and  to  return  the  said  houses  and  4ots,  at  the  expi- 
ration of  the  term,  to  the  said  Robert  MorrisSj  in  good 
tenantaUe  order.  The  said  Robert  Morrtss  obliges  him- 
self to  enclose  the  lots  with  a  good  sufficient  post  andt 
rail  fence,'' &c.  S'x^wd**' Robert  Morriss^  {seal,)  Charles 
Esiridgcy  (seal,)  William  EsAndge,  (seql.y*  He  aba 
proved,  by  the  testimony  of  a  witness,  tjiat  Adam  -Mf- 
chell  was  a  copartner  in  trade  with  Robert  Morriss^  whose 
seal  is  affixed  to  the  said  instrument ;  that  die  property 
described  in  the  defendant's  avoxvry  was  purchased  out 
pf  the  copartnership  effects  ;  that  the  said  Adam  Mtchell 
was  informed  of  the  demise  made  by  the  sdd  Morrtss  toi 
tiie  plaintiff,  and  was  satisfied  with  it;  and  that  the  te- 
nants  occupied  the  premises  to  the  month  of  Aprils  1803. 
Whereupon  the  counsel  for  the  plaintiff  prayed  the  court 
to  instruct  the  jury,  that  the  evidence  so  offered  was  not 
admissible  to  prove  the  demise  laid  m  the  said  avowry  ; 
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Bf  ABCK,    but  the  court,  being  divided  in  cfteion,  did  not  give  the 

_  instruction*     The  jury  found  the  issues  for  the  avov^ant^ 

Tatiie       and  that  the  rent  distrained  for  was  justly  due  at  the  time 

Edtfid|;e.    of  making  the  distress  in  the  avowry  mentioned.     The; 

court  accordingly  entered  judgment  for  die  avowant  for 

double  the  rent  in  arrear,  and  distrained  for,  and  the 

costs,  agreeable  to  the  act  of  assembly  in  diat  ease  made 

(a)   Bev.  and  provided«(£?)    The  plaintiff  appealed  to  the  district 

99.  t.  ^is/  p^  court  held  at  Hay  market^  where  the  judgment  was  re- 

^^'*  versed,  and  no  farther  proceedings  directed.     The  de* 

fendant  then  appealed  to  this  court* 

€all^  for  the  appeUant* 

No  counsel  for  t|ie  appellee^ 

Monday^  September  23d*  Judge  BaooKit  pronounced 
^e  opinion  of  the  court. 

The  deed  offered  in  evidence  to  the  jury  being  es8cn« 
tially  different  from  the  deed  set  forth  in  the  conusance 
and  replication  of  the  defendant,  the  court  is  of  opinion 
^t  t^e  county  cour^  erred  in  not  instructing  the  jury 
(upon  the  iipplicfition  of  the  counsel  for  the  plaintiff) 
that  it  wai  inadqiissil^le  evidence  ;  and  approves  of  the 
judgment  of  the  district  court,  90  far  ^  it  reversed  the 
judgment  of  the  county  court;  but  is  also  of  opinion  that 
the  district  court  erred  ^n  not  sending  the  cause  back  to 
^the  cpunty  court  for  furtl^er  proceeding^  to  be  had  there- 
in, with  an  instruction  that  the  deed  was  inadmissible  evi- 
dence. The  judgment  of  the  district  court  must,  there- 
fore, be  reversed,  and  tt^e  cause  now  sent  back  to  the  su- 
perior court  of  tl^e  county,  where  the  verdict  and  judg- 
inent  must  be  set  aside,  a  verure  facias  de  novo  awarded, 
and  the  cause  sent  to  the  county  court  with  the  foregoing 
{nstructioUf 
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Waugh  against  Carter. 

IN  an  action  of  debt,  in  the  Haymarket  district  court,  i.  it  it  error 
on  behalf  of  Moore  F.  Carter  against  Samuel  Oliver  and  KTenTao  o^ 
John  Paeh,  the  writ  was  returcd  by  Alexander  Waugh,  S^il^l^i 
deputy  for  Jamee  Waugh^  sheriff  of  Fmrfax  county,  Site^*"' te! 
**  executed  the  19th  day  of  August,  1805,  and  the  d«-  ^  ^g'i^'^jjl; 
fendants  escaped  out  of  custody*"  deeiarmtion. 

At  the  rules,  in  November,  1805,  a  common  ofder  was  s.  A  jadg- 
entered  against  the  defendants  andsheriiff,  which,  in  March,  b^TenteKd^a. 
1806,  was  confirmed  ;  and  this  office  judgment,  not  being  j^'danc  ai^ 
9et  aside  at  the  ensuing  May  term,  was  confirmed  against  bu^-^orlT^ 
the  defendants  and  James  Waugh,  the  sheriff.  The  ^*  ^^  "^ 
plaintiff's  dedarauon  was  filed  in  January,  1 806.  A  writ  i^^  th«  dc 
of  supersedeas  to  the  judgment  was  awarded  by  a  judge  capedi    the 

r    %  •  proper  reme- 

Qf  this  court.  Sy  a^inst  the 

sheriiT  for  an 
eieape,  beiiiK 

Saturday,  June  22d,  IQll.  Judge  Buookb  pronoiuice4  )^l  ^?^^^ 
the  following  opinion  pf  the  court : 

^  It  seems  to  the  court  here  that  the  said  judgment  is 
erroneous  in  this,  diat  the  ot^e  judgment  was  entered  at 
rules  before  the  plaintiff  (now  defendant)  bad  filed  his 
declaration  ;(1)  and  in  this,  also,  that  the  judgment  was 
entered  against  the  plaintiff  (in  error)  as  sheriff,  upon 
his  return  that  the  said  Samuel  Oliver  and  John  Pash 
had  been  tal^en  and  escaped;  the  court  being  of  opinion 
that  the  sheriff  could  not  be  made  liable  for  an  escape, 
but  by  a  suit  brought  against  him  for  that  purpose.'\2) 
Judgment,  therefore,  reversed;  all  proceedings  subse- 
quent to  the  writ  set  aside ;  and  cause  remanded  to  be 
further  proceeded  in. 

(1)  Note.  See  the  SSth  and  36th  tectiona  of  the  diitriet  court  law.  Rev. 
Code,  ▼.  1.  p.  80. 

(9)  Note,    See  the  dd  seetioD  of  the  law  eoncemiDg  eaeapet.    Rev,  Code,  .,^ 

y.  1.  p.  119. 
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juM  9iiL  Wallace  and  others  against  Baker. 

,^^^1^^  ^e  THIS  was  an  action  of  debt,  in  the  countjr  court  of 
form  the  pii^  Ifar^,  OH  a  joint  single  bill,  dated  the  2rth  of  February^ 
^^^^n^,  1«02,  from  Alexander  Wallace^  George  Bameee  (3d)  and 
md  •orpora^-  Jaedh  Fisher^  ta  Eiran  Payn^  (who  assigned  it  to  yamei 
which  took  ef-  Baker ^  for  the  sum  of  one  hundred  pounds,  payable  on 
^pHi^  1805,  or  before  the  15th  day  of  September^  1805  ;  saying  no- 
^l^^t^d  thing  of  interest.  The  declaration  was  in  the  usual  form, 
t^h^Jj^'  ^^^  *®  ^*^  «^*  fifty  dollars  damages,  without  men- 
'Srwifut^'^  tioning  interest.  The  writ  was  issued  in  May^  1806,  and 
executed  on  Wallace  and  Harness;  Fisher  not  being 
aetythe  chrk  feund.  A  commou  Order  was  entered  and  confirmed 
cation*  for^  against  them  and  George  Harness,  jun.  their  appearaitce 
£^'e^^  bail,  for  the  sum  of  one  hundred  pounds,  with  legal  in- 
!!ld**'J^  df*  ^^^^'^  ^'■^"  *^  ^^*  ^^y  ^^  September  J 1805.  In  August^ 
T"^*i  }*y  1806,  on  the  motion  of  the  bail,  this  office  judgment  was 
tioo.  set  aside,  and  he  pleaded  payment.(l)    In  the  June 

a.  When  the  preceding,  an  alias  capias  was  issued  against  Fisher^  and 
hHThaTing     rctumcd  to  August  term  executed.     At  September  and 
to^rend\he  October  rules,  a  common  order  was  entered  and  confirmed 
wilr!i8*wS[ves  ^g^^^^^t  him.     In  November ^  he  gave  special  bail,  and 
****^U8to1f«  pleaded  payment,  but  afterwards,  together  with  the  bail, 
entered  a-     waived  his  plea,  and  acknowledged  the  plaintiff's  action 
pnnoipai,   as  for  the  debt,  with  interest  and  costs.     Judgment  was  ac- 
i^x,  ^      ^  cordingly  entered  against  all  the  defendants,  and  Adam 
Harness^  jun.  the  bail ;  which  judgment  was  affirmed  by 
the  district  court ;  whereupon  the  defendants  again  ap- 
pealed. 

(a)  Huhbard  Wirt,  for  the  appellants.  Interest  was  improperly  al- 
£afk»dale,  I  lowed  an  the  debt ;  not  being  demanded  in  the  declara- 
jjraote  v.*     tion.(a)    The  confession  of  judgment  could  not  release 

Oovdotif    S 
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this  error,  becwae  the  bail  for  jtppearance  could  not    ^f^"^^ 
bifid  his  priociptls  by  his  coofeasion,  further  than  the 
amount  demanded  by  the  plaintiff;  and  Fisher^a  separate 
confession  could  not  authorize  a  judgment  at  all,  the      Wu^ 
bond  being  joint* 

Munfordj  for  the  appellee,  relied  upon  the  1st  section 
of  the  act  ^^  to  reform  the  practice  of  the  dictrict,  county, 
and  corporation  courts,'*  passed  January  29th^  lfi05,(a)  co^}^,^!^ 
as  authorizing  the  judgment  for  interest,  though  not  de«  ^^ 
manded.  The  process  being  served  at  different  times,  it 
was  necessary  to  enter  separate  office  judgments,  though 
the  bond  was  joint ;  according  to  the  practice  recognised 
in  Moss  V.  Mosses  Administrator^  ^  N»  i^  JkL  293.  and 
Fisher'* s  confession  was  binding  on  himself,  if  not  oa  his 
co-obligors. 

Wirt^  in  reply.     The  act  of  1805  cannot  apply  to  this 
case ;  the  date  of  the  bond  being  in  1802. 

If  Fisher^s  confession  authorized  a  judgment  against 
him,  it  did  not  against  the  other  defendants* 

Monday^  September  23d.    Judge  Brooke  pronounced 
the  following  opinion  of  the  court : 

^^  The  bail  having  waived  his  plea,  and  confessed  the 
judgment,  the  court  considers  the  office  judgment  as  ha- 
ving the  same  effect  against  the  other  defendants  as  if  it 
had  never  been  suspended ;  and,  though  it  would  have 
been  irregular,  according  to  the  decision  of  Brooke  v. 
Gordon  in  this  court,  it  being  for  a  greater  amount  than 
the  demand  in  the  declaration,  yet,  under  the  operation 
of  the  act  of  1805,  to  regulate  the  practice  of  the  dis- 
trict, county,  and  corporation  courts,  (by*the  first  section 
of  which  act  the  clerk  is  authorized  to  issue  an  execu- 
tion for  interest  as  well  as  principal,)  no  injiu-y  is  done 
the  defendants ;  because  if  ^e  office  judgment  in  this** 
case  had  been  for  no  more  than  the  principal  sum  de- 
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Mamr,  manded  in  the  declaratioii,  and  had  not  been  set  asideJ 

1  the  clerk  would  have  included  the  interest  in  the  ezecii- 

Buokner  tion.    The  judgment,  therefore,  is  affirmed." 

Bliiir. 


jl^^l^  Norris  against  Tomlin  and  Gray. 

When,  upon  •  IN  this  case  a  judgment  of  the  county  conrt  of  Fau^ 
m  eoanty4Kiiirt  qutcr,  m  an  action  of  ejectment,  was  reversed  by  the  dis- 
cauS^^Sai  *  trict  court  of  Haymcurket.  The  parties  consented  that 
iirthc'diltritt  *^  ^**^^  should  be  retained  in  the  district  court  for  a 
court,  by  con-  ,jg^  ^^j  ^^  \^  \^^  therein  ;  and,  after  various  proceed- 

sent;    if,     mt  ^  -»  r 

m  tabsequent  infirg  in  that  court,  again  consented  that  the  former  order 

term,  the  oi>       ©  •»     o 

der  for  retain-  for  retaining  the  suit  for  trial  be  set  aside;  and  Norris 
be  set  aside,  prayed  an  appeal  to  the  court  of  appeals,  which,  by  the 
^ot^^t^^h^  like  consent,  was  granted. 

taken,  to  the 
coort  of  ap- 
peals, «vni  by      This  court  (^^  deeming  it  unnecessary  to  say  any  thing 

tieif  but  the  in  relation  to  the  judgment  of  the  district  court,  because 
be^^t'  back  1^  did  not  appear  that  there  was  any  appeal  from  that 
J^^^fo^^SV^  judgment**)  was  of  opinion  that,  when  the  order  retain- 
ther  proceed*  j^g  ^hg  cause  in  that  court  was  set  aside,  it  ought  to  have 
been  sent  back  to  the  county  court  for  farther  proceed- 
ings to  be  had  therein ;  and  therefore  dismissed  the  ap- 
peal, as  having  been  improvidently  allowed* 


/^''1S^'  Buckner  and  Wife  ogfow*/ Blair,  surviving  Executor 

of  Mitchell. 

I.  In  an  ac-      THE  appellee,  as  surviving  executor  of  Henry  Mit^ 

ticn  by  a  sur-  T       .        .     i  •        t        ..       .  r\^      , 

yivng  execu-  cheliy  obtamcd  a  judgment  in  the  district  court  of  Freac' 

tor  for  a  debt 

di^  to  the  testator  in  his  lifetime,  if  the  declaration  charj^e  that  the  debt  was  not  paid  to 
tht  plaintiff',  -without  chartring^  also,  tiiat  it  was  not  paid  to  the  tettator,  nor  to  either  of  xht 
co-tiecutortp  the  defect  is  faUl,  ^nd  not  cured  bj  Terdict(l) 

S.  Process  ofrevivor  is  not  necessary  in  the  court^  appeals,  if  the  appellee  died  between 
▼er^ict  and  judgmenu 

(1)  Note,   See  Braxton* t  Adtmnittratrix  ?.  Lipscomb,  ante. 
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rUMurghy  agail^t  the  ap)iellaiit8t  for  ft  d^bc  charged  ts     Mabo^ 
due  to  the  testntor  in  his  lifetime.  '"'• 

"  T*w  Cotir^  (not  deciding  upon  certain  questions  made  ^^*^ 
by  tills  of  exceptions)  was  of  opinion  that  the  declara-  ^^^'*' 
tion  was  defective  in  this,  that  it  was  not  averred  that  the 
debt  in  die  declaration  mentioned  was  not  paid  to  the 
testator  of  the  plaintiff,  or  to  either  of  his  co-executors, 
but  only  that  the  same  was  not  paid  to  the  plaintiff.^  The 
judgment  was  therefore  reversed,  and  it  was  considered 
that  the  appellee  take  nothing,  &c. 

Blair  being  dead,  a  question  was  raised  whether  there 
should  not  be  process  of  revivor;  but,  as  he  died  be- 
tween the  verdict  and  judgment,  and  no  alteration  in  the 
parties  had  taken  place  since  the  appeal,  the  court  consi- 
dered process  of  revivor  unnecessary* 


Drummond's  Administrators  againH  Richards*         tnietdkiy 

THE  appellants  instituted  an  action  of  covenant^  in  An  actkni  of 
the  county  court  of  Spottsyhania,  against  WiUiam  S.  ^'Se"^^^ 
Stone  and  Thomas  Richards.  They  declared  unon  the  ^^  pr9vi$o 
proviso  m  a  mortgage  deed,  that  ^^  if  the  defeadants  ^^^  ^^^ 
should  pay  certain  sums  of  money,  at  certain  times  oH^^^S^ 
therein  mentioned,  then  the  said  deed  should  be  roid,**  ^&!^a^ 
Uc.  and  also  on  an  express  covenant,  that  the  mortgagee  ^r^^ign^ 
night  re-enter  and  quietly  enjoy  the  premises  in  ease  of  SStTr  ^I 
failure  of  payment,    llie  breach  laid  was  non-navmMitr  ^^^^  ^  ^^ 

-.    ,  -  .    .         ,  I'^/mcut  moneys 

of  the  money,  and  not  permitting  the  re-entry  and  quiet 
«BJO)rmentt 

At  yune  term,  ItOSj  office  judgment  was  confirmed^ 
and  writ  of  inquiry  awarded.  At  November  term  the 
pleas  of  *^  conditions  performed,"  and  ''^conditions  not 
broken,'^  were  fifed.  The  jury  found  a  verdict  for  the 
defendant,  WiKam  S.  S^nes  he  being  a  certiicated  bank* 
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Masch,    TUpt.    They  found  for  the  plaintiff,  against  iStit  other  de- 

-  fendant,  part  of  the  sums  of  money  specified  in  the  de* 

^^]^^^'*  claration ;  that  part  was  not  yet  due,  and  another  part 

Bi  Wtk.  ^^  ^^^°  P^^^  ^  ^°^'  ^  ^^  ^^  Other  covenants,  they  found 
for  the  defendant*  Upon  this  verdict  judgment  was  en- 
tered against  the  defendant,  for  S50  dollars,  the  piincipal 
sum  due,  with  interest  from  the  Ist  day  of  Decemiety 
1804,  till  payment,  and  costs. 

A  bill  of  exceptions  shows  that»  before  the  defendants 
filed  the  two  pleas,  they  offered,  at  August  court,  1805, 
eight  formal  pleas,  covering,  in  various  shapes,  the  same 
matter  that  the  two  pleas  contained ;  which  eight  pleas 
the  court  rejected*  There  was  an  appeal  to  the  district 
court,  where  the  judgment  was  reversed,  and  the  suit 
dismissed  with  costs.  The  plaintiffs  then  appealed  to 
this  court. 

Sotta^  for  the  appellants,  insisted  that  the  action  of  co- 
venant might  well  be  maintained  on  the  proviso,  even 
standing  alone ;  but  certainly,  when  connected  wnk  other 
parts  of  the  deed  showing  an  implied  covenant  to  pay ; 
that  no  particular  form  of  words  is  necessary  to  consti- 
tute a  covenant :  so  debt  lies  ^n  an  instrument  acknow- 
ledging the  defendant  indebted  to  the  plaintiff,  wkfaoat 
(a)  s  ^oew  any  express  engagement  to  pay,(a) 

Jibr.    (GvUL 

ed.)   65.    tit.        -,«„.  .        .       .     •  «  •      /. 

Ovtwnoitffiet-      WiUtatMy  contra,  mamtamed  that  no  breach  of  core- 
nant  can  be  assigned  upon  a  proviso ;  there  being  no 


press  covenant  that  the  money  shall  be  paid ;  and  r^ied 
on  Suffitid  V.  BaskerviUy  2  M^d*  36.  and  Bmcoe  v*  Emg'f 
Cro.  Jac.  281. 

Wednesday^  September  25th.  Judge  Roams  reported 
the  opinion  of  the  court. 

'♦  This  court  (not  deciding  whether  the  judgment  of 
the  county  court  was  erroneous  in  refusing  leave  to  die 
appellee's  counsel  to  file  the  eight  pleas,  mentioned  in 
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the  bm  of  exceptions,  on  setting  aside  the  office  judgment)     Margb« 
is  of  opinion  that  the  judgment  of  the  district  court,  re-  ' 

Tersing  that  of  the  county  court,  and  rendering  judgment  WM»hcrt«r 
for  the  appellee,  is  correct;  so  much  of  the  declaration  Bankof  Aiex^ 
in  the  cause  as  charges  the  non-payment  of  the  several 
sums  of  money  herein  mentioned  beiiig  insufficient^  in 
point  of  law  to  sustain  an  action ;  and  the  issue  joined, 
on  the  otiier  part  the^epf,  being  found  in  the  appellee's 
fiivour.  The  judgment  of  the  district  court  is,  therefore^ 
on  this  ground,  affirmed.'^ 


Winchester  and  others  against  the  President  and      S^^^^^' 
Directors  of  the  Bank  of  Alexandria. 

UPON  a  writ  of  supersedeas  awarded  by  a  judge  of  *•  -^  i»^ 
titis  court  to  an  order  of  the  Fredericisburgh  AiAtxict  fi^^   cannot 

"  pe      entered^ 

court*  when     the 

The  plaintiffs  in  error  presented  a  petition  to  the  dis-  been re^urwdL 
trict  court,  praying  a  writ  of  supersedeas  to  a  judgment.  ^  xbe  true 
of  the  county  court  of  Spottsylvania<,  recovered  against  ^'"*JSe'^^^|j 
diem  by  the  president  and  directors  of  the  bank  of  Alex-  J^^o?Um!^ 
satdriaf  as  assignees  of  Ricietts  £sf  Newton.    The  judg-  wuhin^  a 

,  .  "^      °    bank   m   the 

jnent  was  obtamed  on  the  8th  of  April^  1807,  against  the  town  of  ./S^ex. 

drawers  of  a  note,  expressed  on  the  face  thereof  to  be  that  the  p^. 

negotiable  at  the  said  bank  ;  the  declaration  being  filed  ^^j^^^ 

and  a  jury  empannelled,  without  any  appearance,  or  op-  mpS^S^SmZ 

position  on  the  part  of  the  defendants;  and  the  clerk  Jj^^j^*^*^^ 

certified  thit  the  ¥rrit  was  not  returned  by  the  sheriff  at  peiiate  court, 

^-  m  relation  on* 

the  time  the  judgment  was  rendered.     The  district  court  '7    ^  i^^' 

overruled  the  petition,  being  of  opinion  that,  under  the  ed  porsoantto 

act  incorporating  the  bank  of  Alexandria^  an  appeal,  writ  upon'tJritJ  rf 

ci^fiof  ad  re- 
tp^ndcndum  exeeated  aeeordin^  to  the  direeiiont  thereoll 

•»•  See,  alio,  as  to  the  right  of  appeal  to  the  rapreme  eoort  of  the  United  Siaief,  from 
judements  of  the  eirooH  eoort  of  the  distriet  of  Columbia,  in  ikwow  of  the  bank  of  tSk:i;% 
^muSria^  4  QranctH  3S4— 998.  Ywng  t.  The  Bonk  ^  Alexandria. 
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MkM9t  of  error,  or  supert€^ua^  will  not  lie,  in  any  caae»  where  a 

*^***  suit  is  brought  by  the  said  bank  against  the  drawer  of  a 

Winehetter  note  expressed  to  be  negotiable  at  the  said  bank." 


T. 

Bookof  Ales- 


»"dj^  WiUiams^  for  the  plaintifis  in  error. 

Botts^  for  the  defendants. 

Saturday  f  October  26th.  Judge  Ro  ake  pronounced  the 
following  opinion  of  this  court  t 

^  Without  considering,  or  deciding  upon,  the  other 
questions  made  in  this  cause,  the  coiirt  is  of  opini<^n  that^ 
under  the  true  construction  of  the  twentieth  section  of 
"  the  net  for  establishbg  a  bank  in  the  town  of  Akxmi^ 
(o)  Settiom  driat(a)  the  power  of  granting  appeab,  writs  of  error,  or 
p.  105.  supersedeasy  is  taken  away  from  the  appellate  court  in  re- 

lation only  t^  judgBsen^  rendered  pursuant  to  the  act 
aforesaid,  and  upon  writs  of  c^ku  ad  r^epondgrtdum 
executed  according  to  the  directions  of  the  act;  and,  aa 
it  does  not  appear  of  record,  in  this  case,  ei^lier  that  any 
writ  issued,  or  was  served  upon  the  plaintiffs,  or  either 
of  them,  prior  to  the  rendition  of  the  judgment  in  quea- 
tion,  the  order  of  the  district  court  ia  erroneous^  becauaa, 
a^  is  aforesaid)  die  eorrectfng  power  of  the  district  coturt 
was  not  prohibited  by  the  act  aforesaid^  in  relaidon  to  die 
case  presented  to  that  eoiut  by  the  petition  for  the  «t«- 
ferttdeoB  s  therefore  it  is  considered  that  the  order  afore- 
said of  the  district  court  be  reversed  and  annulled,  with 
costs,  and  this  court,  proceeding  to  make  such  order  aa 
die  said  district  court  ought  to  have  made,  dodi  aider 
that  a  writ  of  9Uperaedea9  issue  to  the  judgment  afor^ 
said  of  the  said  county  court,  upon  the  plaintiff's  entering 
into  bond  with  sufficient  security  in  such  penalty  aa  cbe 
superior  court  of  law  of  the  county  of  Spottsyhanim 
shall  direct.'* 
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Dunton  against  Robins.  ^ 

^H£  president  reported  the  opinion  of  the  court  that,  Rule  as  to 
the  decree  being,  m  part,  against  the  appellant  as  an  exe-  canty  for  pru- 
cutor,  and,  in  part,  against  him  in  his  own  right,  he  must  ^^iU9,%bere 
give  bond  and  security  for  prosecuting  the  appeal,  in  a  ^JirtiiTo^SLS 
penalty  equal  to  double  the  amount  of  such  part  of  the  ^  ^^iT^ 
decree  as  was  afi:ainst  him  in  his  own  right.  para^waintt 

^  ^  mm  m  hittnm 

•,•  See  Sad- 
Ur^a    Execu- 

Green,    I  H. 
^  M.  26. 

Alexander  agaimt  Deneale.  tamt*^, 

^  Sept.  X^th. 

WILLIAM  HENRTWASHING  TON  mi  Philip  Alex-  J-  it  .eemt 
anaer  instituted  an  action  of  trespass  in  the  Haymarket  tfiat  an  abuo- 
district  court  against  William  Deneale^  as  sheriff  of  Fair-  Akwc%,  or  o. 
fax  county,  for  taking  certain  slaves  claimed  by  them  as  ^^^fJ^ie 
jih^ir  property.  The  declaration  was  in  the  usual  form  ;  ^^^^^^  -^^ 
plea  not  guilty,  and  issue.     The  suit  afterwards  abated,  "^^f^Jhevend- 

.  •  '  or,  ft  ftxiudU' 

as  to  the  plaintiff  Washington^  by  his  death.  ient^perse^a^ 

A  bill  of  exceptions  disclosed  the  following  case: 
George  Minor  obtained  a  judgment  against  jfohn  Luie,  vardaY,  ffarl 
and  infosaied  him  of  it,  in  pursuance  of  his  previous  ^^*  ^^^^; 
request.  Luie  then  executed  to  Washington  and  Alexander  J;  ^''J*^,  J[ 
a  deed,  which  was  duly  recorded,  conveying  absolutely  to  noberti  on 
them  all  his  personal  property,  (comprehending  the  ne-  Conveyance», 
groes  in  question,)  in  consideration  of  the  sum  of  three  o^^^j^^  ^ 
thousand  dollars,  according  to  the  instrument  itself;  but,  ^   Jadgc 

"  '  ICOANS  topi- 

according  to  other  evidence,  in  order  to  secure  them,  D>oa- 
they  being  his  creditors  to  a  considerable  amount.     Part 
of  the  property  was.  delivered  at  the  time,  but  imme* 
diately  restored  to  the  vendor,  and  remained  in  his  pos- 
session.    Minor  afterwards  sued  out  execution  on  his 
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March,    judgment,  and  Deneale^  as  sheriflf,  seized  and  sold  the 

JJ^      negroes  as  the  property  of  Luke^  though  the  sale  was  fbr- 

WeRt's  Heirt  bidden,  and  the  recorded  deed  produced  by  Wiashiufftanm 

Winfree.  The  defendant  mored  the  court  to  instruct  the  jury  that 
the  deed  was  fraudulent.  The  court  stated  that,  ^^as 
the  law  now  stands,  an  absolute  conveyance  of  personal 
estate,  where  the  party  making  it  retains  possession,  is 
void,  as  to  creditors,  even  without  other  evidence  of 
fraud;  though  this  appears  to  be  carrying  the  matter  too 
far,  and,  perhaps,  agreeably  to  ancient  determinations,  it 
would  have  been  better  to  have  considered  it  as  evidence 
of  fraud,  connected  with  other  circumstances*"  To 
this  opinion  the  plaintiflF  excepted.  Verdict  and  judg* 
ment  for  the  defendant,  and  appeal  taken  by  the  plaintiflL 

Peyton  Randolph^  for  the  appellant. 
Edmund  L  Lee  and  Botts^  for  the  appellee* 

Saturday^  September  28th«  Judge  Roane  pronounced 
the  opinion  of  this  court. 

*^  The  court,  being  of  opinion  that  the  instruction  of 
the  judge  of  the  district  court  conforms,  in  substance,  to 
the  settled  rule  that  an  absolute  deed  of  slaves,  or  other 
personal  property,  the  pos9es8ion  of  which  remains  with 
the  vendor,  isfraudulent^  per  se^  as  to  creditors,  apptoyek 
of  that  instruction,  and  affirms  the  judgment*** 


Decided 

Tuetdas,,  Wclls's  Hcirs  oguinst  Winfree  and  others. 

October  Ufu  *^ 

'  A  guardian  THIS  suit  having  abated  by  the  death  of  the  appet- 
p^nt!?'  to'^  Jw*^  *  scire  facias  to  revive  was  awarded,  and  retun^d 
proMseate  an  executed  ou  two  infant  children.    At  October  term,  1810, 

appeal  on  an  '  ^ 

ififant't  be-   qq  motion  of  Mr.  Hay.  counsel  for  the  appellees,  a  guar- 

hnir,  itnoio-  "^    .  ,  ^        '^'^  . 

bliged  to  accept  the  appointaient  A  reasonable  time  ongbt,  therefore,  to  be  gireii  him  lo  eoa- 
sMer  whether  he  will  accept,  and  to  prepare  for  trial 
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4tiin  ad  Iktm  was  assigned  them  by  the  courtt  aiul  notice    maikcr, 
was  served  upon  the  person  appointed.    On  Saturdm^y       ^*^^' 
the  16di  of  November^  (daring  the  same  term,)  Mr.  Weiii*s  Heia 
Httff  moved  to  take  up  the  cause,  exhibidng  proof  of    Wiofvec^- 
service  of  the  notice ;  and  no  counsel  appearing  for  the 
infants*     But  the  court  (consisting  of  Tucker,  Roanb 
and  Fjueuino,  Judges)  imanimously   determined   that 
time  should  be  given  to  the  person  appointed,  until  the 
next  term,  to  consider  whether  he  would  att  as  guardian, 
and  to  prepare  for  trial ;  observing  that  stronger  reasons 
existed,  in  this  case,  than  in  that  of  a  scire  facias  to  re- 
vive against  an  executor  or  administrator,  (a)  (a)  Sm  Rec 
In  Marchy  1811,  Mr.  Hay  moved  to  dismiss  the  ap-  lOi.  •.  L  p. 
peal  for  want  of  prosecution,  no  counsel  appearing  for  Weo/i^^^ 
the  appellants.      He  contended  that  where  infants  are  ^f  a^^^'  ^ 
plaintiffs,  they  occupy  the  same  ground  as  adi^ts ;  and 
quoted  2  P.  Wms.  519.  Lard  Brooke  v.  Lord  and  Lady 
Hertford;  and  3  Atk*  626.  Gregory  v.  Molesxvorth. 

'    Judge  Beooke  observed  that,  in  this  case,  the  infants 
are  not  plaintiffs,  but  defendants,  to  the  scire  facias. 

.    Judge  TucKEE  was  of  the  same  opinion,  observing 

that  the  person  nominated  as  guardian  ad  litem  could  not 

be  compelled  to  take  upon  him  the  office  ;(b)  and  that,     (5)  fct  t* 

therefore,  the  infants  must  be  protected  as  involuntary  ^^^!/*^^^ 

paiTties  brought  into  court  by  process. 

The  court  overruled  the  motion  for  an  absolute  dis- 
mission ;  but  made  an  order  '^  that  the  appeal  be  dis« 
missed,  unless  good  cause  be  shown  to  the  contrary,  on 
or  before  the  18th  day  of  JUay  next,  satisfactory  proof 
being  required  that  a  copy  of  such  order  shall  have  been 
served  on  the  appellants,  at  least  twenty  days  previous  to 
,that  time. 

Friday y  September  20th*    The  cause  was  again  called, 
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when  Wickham  appeared  as  counsel  for  tha  iyp>llanta> 
and  Hatfy  for  the  appellees.  The  points  made  m  argtt* 
ment,  and  circumstances  appearing  in  the  record^  are  not 
worth  reporting  i  because  the  court  affirmed  die  decree, 
without  assigning  any  particular  reason;  and,  therefore, 
(considering  the  nature  of  the  case,  the  claim  of  the  ap- 
pellants being  subject  to  objections  either  of  which  was 
sufficient  to  overthrow  it,)  no  certain  conchisioos  can  be 
drawn  concerning  the  grounds  on  which  the  decision  wan 
founded*(l) 


(1)  Note.  This  wtf  oa^o  Uie  ette,  vUh  retpeet  to  Uie  court*!  deeiiaoiM 
during  the  present  year ;  the  crowded  state  of  the  docket  having  induced 
the  judges,  for  the  sake  of  ezpeditioo,  to  refrain  from  specifying  their  rra- 
f9ns  in  many  instances,  especially  In  eases  inTolTing  points  ah:«ftdy  setUed^ 


FnAiy^  Brooks  ogoimt  Scott's  Executcn*. 

In  an  action  of  IN  an  action  of  assumpsit  by  Heztklah  Brooks  against 
iS^  '^'  y^mes  Scott,  in  the  county  court  of  Prince  Edward^  the 
J^^P^  rcn-  declaration  contained  four  counts,  viz.  Ist  A  general  tiu^ 
dered  as  an  o-  Utotus  assumpsit  for  goods  sold  and  delivered:  2d.  A  Gke 

verseer^  or  <m  *  w 

quantum  me- count  for  money  lent;  dd*  A  like  count  for  services  done 

rtdt  for   like  . 

sertiees,  the  and  performed  in  the  capacity  of  an  overseer;  and,  4kh* 
i^^  gire^ln  A  common  quantum  meruit  for  like  services.  At  the 
that^'the^def  trial,  on  the  general  issue,  the  plaintiff  offered  evidenic^ 
employed  hi^  *^  prove  that  the  defendant  had  acknowledged  he  had 
as  an  overseer,  employed  the  plaintiff  as  an  overseer  for  the  term  of 

and    was  to      ^     -^  '^  ^.        t.  .  ^ 

pa^  him  a  cer-  three  years,  and  was  to  pay  him  tht  quantity  of  two 
tf  tobacco,  thousand  pounds  of  tobacco  per  year  ;  to  which  testimony 
he  should^-  the  defendant  objected ;  but  the  objection  was  overruled 
#/S3«5^^!  by  the  court,  and  the  evidence  permitted  to  go  to  the 
jury ;  to  which  opinion  of  the  court  a  bill  of  exceptions 
was  filed.  Verdict  and  judgment  for  the  plaintiff.  Upon 
an  appeal,  the  district  court  was  of  opinion  that  the 
county  court  "  acted  improperly  in  admitting  evidence  t* 


mcfit. 
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go  to  die  jury,  of  a  special  agreement  to  support  the  gc-  ^^  j;'*' 
rtsnl  oharges  hud  in  the  declaration.^  The  judgment 
was  therefore  reversed  with  costs  ;  the  suit  retained  for 
trial,  imd  leave  given  to  amend  the  declaration ;  where- 
upon the  plaintiff  obtained  a  writ  of  supersedeas  from  a 
judge  of  tUs  court. 

S^mtul  Taylor  and  Munfird^  for  the  plaintiff. 
Wickham^  for  the  defendant. 

Monday^  Afril  15di.  The  judges  pronounced  their 
opinions. 

Judge  Cabell.  (After  sUting  the  case.)  The  only 
ijuestion  now  to  be  decided  is,  whether  the  evidence  was 
properly  admitted,  under  either  count  in  the  declaration. 
The  two  first  counts,  being  for  goods  sold  and  money 
lent,  are  so  totally  variant  from  the  evidence  as  to  be 
thrown  entirely  out  of  view.  Nor  do  I  think  the  evi- 
dence admissible  under  the  9d  count.  It  is  true  that, 
with  respect  to  debts  for  work  and  labour,  or  other  per- 
sonal services,  the  rule  is,  that,  however  special  the 
agreement  was,  yet  if  it  was  not  under  seal,  and  the 
terms  of  it  have  been  performed  on  the  plaintiff's  party 
and  the  remuneration  was  to  be  in  money,  the  party  may 
declare  ieither  specially  on  the  original  executory  agree- 
ment, or  in  indebitatus  assumpsit^  on  the  express  promise 
to  remunerate,  (if  there  was  one,)  or  on  the  promise 
which  the  law  implies  on  the  execution  of  the  agreement. 
But  this  rule,  so  far  as  relates  to  the  indebitatus  assumpsit 
count,  has  never  been  carried  farther  than  to  those  cases 
where  the  remuneration  contemplated  by  the  parties  was 
to  be  in  money*  When  the  remuneration  was  not.  to  be 
in  money,  but  was  to  be  in  any  other  kind  of  personal 
property,  or  in  personal  services,  or  in  the  doing  any  col- 
lateral act,  (as  the  delivery  of  a  bond  or  the  like,)  there, 

VOL.  II.  44 
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Mabch,  the  general  indebitatus  assumpHt  count  is  not  sufficientf 

'  but  the  declaration  must  be  special.     This  principle  ap- 

Brooks  plies,  I  conceive,  with  full  force  to  the  case  now  before 

Sootes  Bze-  the  court,  (where  the  remuneration  was  to  be  in  tobacco^ 

<oulDr. 

and  proves  the  error  of  the  coun^  court. 

Every  reason  for  excluding  the  testimony  under  the 
third  count,  is  at  least  equally  applicable  to  the  fourth,  (ur 
quantum  meruit  count ;  for  it  cannot  be  contended  that 
the  latter  count  admits  a  greater  range  of  testimony  thaa 
the  former.  In  fact,^ey  are  both  emphatically  termed 
money  counts,  '^  being  founded  on  express  or  implied 
promises  to  pay  money  in  consideration  of  a  precedent 
debt.*'  To  extend  them  farther  would  be  to  demolish 
the.  distinction,  wisely  adopted,  between  general  and  spe- 
cial counts,  and,  with  it,  all  those  barriers  established  for 
the  safety  of  the  defendant,  by  apprizing  him  of  the  real 
nature  of  the  plaintiff's  claim,  and  by  enabling  him  to 
plead  a  former  recovery  in  bar  of  a  subsequent  action* 
The  cases  cited  by  the  appellee's  counsel  are  not  at  all 

(a)  i  WMh,  applicable.  In  the  case  of  M*  Williams  v.  IViIlis^(a)  the 
question  was  whether  a  written  agreement  not  under 
seal  could  be  given  in  evidence,  under  a  declaration 
which  set  forth  the  same  agreement  truly  and  substantially, 
but  without  stating  it  to  be  in  writing;  and  the  court 
very  properly  decided  that  it  might;  because  a  parol 
agreement  is  not  changed  in  its  nature  by  being  reduced 
to  writing.     It  is  in  fact,  and  in  law,  the  same  agreemejit. 

(*)  I  Wash,  The  case  of  Wroe  v.  Washington  and  otkers{b)  was  a 
special  action  on  the  case ;  and  the  principle  in  such  ac- 
tions being  that  the  allegata  and  the  probata  must  cor- 
respond, the  question  was,  whether  the  case  made  out  in 
evidence  corresponded  with  that  specially  stated  in  the 
declaration.  Upon  the  view  of  the  subject  which  I  have 
taken,  I  am  clearly  of  opinion  that  the  judgment  of  die 
county  court  was  erroneous ;  ;iind,  therefore,  that  the 
judgment  of  the  district  court,  reversing  that  of  the 
county  court,  ought  to  be  affirmed. 


« 


Digitized  by  VjOOQ iC 


.V 


In  tie  35ft  Year  of  the  Cammomveallh.  347 

Jfudge  RoAKE  was  of  the  same  opinion.  ^iuf  "* 


Judge  Fleming.  The  only  question  in  this  case  is, 
whether  ihe  evidence  excepted  to  by  the  defendant  was 
properly  admitted  by  the  county  court  to  go  to  the  jury, 
on  the  trial  of  the  issue  'i  and  it  appears  to  me  that  it  was 
not. 

The  use  of  pleading,  as  laid  down  in  the  books,  is,  on 
the  one  hand,  to  set  forth  and  state,  with  precision,  the 
fact  or  facts  which  in  law  show  the  justness  of  the  plain- 
tiff's  demand ;  and,  on  the  other  hand,  the  discharge  or 
defence  made  by  the  defendant  in  bar  of  the  plaintiff's 
action ;  and,  on  the  trial,  the  evidence  ought  to  apply  di* 
rectly  to  the  matter  in  issue  between  the  parties,  to  pre- 
vent surprise  on  either  side. , 

The  declaration,  then,  ought  to  state  such  a  case  as,  if 
supported  by  legal  evidence,  will  entitle  the  plaintiff  to 
recover.  It  ought,  also,  to  be  stated  in  such  a  manner  as 
to  afford  the  defendant  a  fair  opportunity  of  making  a 
full  and  complete  defence ;  and,  lastly,  so  that  a  recovery 
in  the  suit  may  be  pleaded  in  bar  to  any  future  action  for 
the  same  thing. 

Let  us  apply  these  rules  or  principles  to  the  case  be- 
fore us.  The  material  count  in  the  declaration  states 
that  ^  the  defendant  was  indebted  to  the  plaintiff  in  the 
sum  of  164/.  148.  for  work  before  that  time  done  and 
performed,  by  the  plaintiff  in  the  capacity  of  an  over- 
seer, for  the  defendant,  at  his  request ;  and  the  defend- 
ant, being  so  indebted,  in  consideration  thereof,  as- 
sumed,** &C. 

The  plea  was  ncn  assumpskj  and  issue  thereon.  The 
evidence  excepted  to  was,  that  the  defendant  had  ac- 
Imowledged,  before  a  witness,  that  he  had  employed  the 
plaintiff  as  an  overseer  for  three  years ;  and  was  to  pay 
him  2fi00lis*  of  tobacco  per  year.  The  evidence  then 
proves  a  special  agreement  to  pay  a  quantity  of  tobacco, 
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MAUGti,    for  certain  services,  which  was  aflowed  to  support  a  ge« 
'       neral  charge  of  a  sum  of  money,  said  to  be  due  for  ser- 
®^'      vices  performed  as  an  overseer,  wMch^  in  my  conception, 
s«ott*8^ze.  vas  irrelative  to  the  issue,  and  tended  to  take  the  de- 
fendant by  surprise.     Every  plaintiff  i$  presumed  to  ub^ 
derstand  his  own  case,  and  to  know  What  evidence  he 
can  bring  forward  in  support  of  it ;  which  ought  to  appl^ 
directly  to  the  charge  in  the  declaration^  and  not  by  infer" 
«nce  or  implication. 

Mr.  Taylor^  in  his  argument,  cited  and  relied  on  two 
cases,  MWUliams  v.  Willis^  1  Wash.  199.  and  Stortf  t. 
Atkinsy  2  Stra.  719.  but  neither  of  diem,  in  my  conc^ 
tion,  applies  to  the  case  before  us.  In  the  first,  the  de- 
claration charged  the  defendant  on  a  eMoqwwfH  m^ 
agreement  for  30/.  per  annum  for  the  term  •f  seven 
years,  for  a  race  field,  for  the  use  •f  the  J&ckeif  CM: 
with  a  second  count,  on  an  indebitatuM  assumpsit^  for  the 
use  and  occupation  of  a  race  field,  and  an  assumprit  of 
the  defendant  to  pay,  &c  and  general  issue^  At  the 
trial,  the  plaintiff  was  allowed  to  give  in  evidence  a 
written  agreement,  corresponding  with  that  stated  in  the 
declaration,  except  that  the  defendant  is  s^led  in  the 
9^;reement  given  in  evidence,  treasurer  of  the  Jockey 
Cluby  which  description  is  omitted  in  the  declaration. 
But,  had  the  agreement  given  in  evidence  been  for  m 
quantity  of  tobacco,  instead  of  thoney,  to  be  paid  for  the 
use  of  the  race  field,  it  would  have  beeh  inadmissible,  as 
being  inapplicable  to  the  issue.  And,  in  the  case  cited 
from  Strange,  in  an  action  of  assumpsit,  for  money  lent| 
a  promissory  note  was  allowed  to  be  given  in  evidence 
to  prove  the  charge  laid  in  the  declaration ;  but,  if  the 
note  had  been  for  tobacco,  or  any  other  kind  of  mer* 
chandise,  the  evidence  could  not  have  been  allowed;  be^ 
cause  the  charge  being  for  money  due,  the  evidence  of  a 
promise  to  pay  a  specific  commodity  would  not  have  been 
pertinent  to  the  issue- 
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In  the  case  before  us,  the  plaintiff;  in  order  to  avail     Marcb^ 
himself  of  the  evidence  excepted  to,  should  have  brought        *^"' 
a  special  action  on  the  case,  stating  the  agreement,  his       Scou 
performance  of  the  services,  for  which  the  law  would     Duni^. 
have  implied  an  aesumpsitj  his  demand  for  the  tobaccoj 
smd  the  defendant's  refusal  to  pay:  with  an  averment 
that  the  tobacco  contracted  for  was  worth  so  much  moneys 
-and  laid  his  damages  accordingly ;  and  then  the  parties 
would  have  gone  to  trial  on  fair  and  equal  ground;   and 
T^  surprise  on  either  side.     But,  as  the  case  appears,  the 
judgment  of  the  county  court  cannot  be  sustained;  and 
was  properly  reversed  by  the  judgment  of  the  district: 
court,  which  is  affirmed  by  the  unanimous  opinion  of  this 
court. 


Thomas  Scott  8c  Co.  against  Donlop,  PoUok  &  Co.     T?twsHa^, 

March  ilti. 

THIS  was  an  actioa  of  debt  in  the  county  court  of  i.  In  a  suit 
Chesterfield^  brought  by  Dunlop^  PoUok  &f  Co.  against  S^lue*^™! 
Thomas  Scott  i^  Co.  upon  a  penal  bill,  alleged  in  the  de-  ^^^^  'J^.  ^^ 
claration  to  have  been  sealed  and  delivered  "  by  the  said  E?""5"  ^^ 

^  nulled  III  thft 

defendants  ;'*  without  specifying  their  names.  ^«^t  «"<i  dc- 

mi  .  .        \*  ^.  r,  r-%^  •  i         «'aration,  and 

The  writ  was  agamst  **  Thomas  Scott  cr  Co*  or  either  the  writ  bo  , 
of  the  partners,  if  they  be  found,^'  &c.  and  was  exe-  person  not 
cuted  on  Archibald  M'Rae  i  the  sheriff  returning  that  Jh^a  judgl 
Thomas  Scott  was  not  found.    M'Rae  gave  bail  for  his  ^^"^  ^s<^'^^ 
appearance,  but  failing  to  appear,  an  office  judgment  was  ^<»*',i^»t  per- 
entered  and  confirmed,  *^  against  the  said  defendants,''  appear,   can. 
for  the  debt  in  the  declaration  mentioned.    This  judg*  tained. 
ment  was  affirmed  upon  a  writ  of  supersedeas  awarded    2.  Qv'»*^>  in 
by  the  district  court  of  Richmond;  and  thereupon  the  whcihe?*^' 
plaintiffs  in  error  appealed  to  this  court.  judgment  hj 

f  *  *  default   oould 

betU8taiQi;d? 

Hcnf^  for  the  appellants.     1.  The  judgment  is  erro* 
neous  because  it  does  not  appear  from  the  record  that 
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^m?."*     Archibald  M^'Rae  was  a  member  of  the  concern  of  Scott 
—       fcP  Co.j  or  ever  sealed  and  delivered  the  bond ;  or  that ' 
V.         there  was   any   connexion   between  hini   and  the  de- 
^"'^*      fendants. 

It  may  be  said  that  a  judgment  by  default  admits  the 
facts ;  but  a  judgment  by  default  can  only  be  considered 
as  an  admission  of  that  which  is  stated  in  the  declaration. 
In  this  case,  the  declaration  only  charges  that  Thomas 
Scott  &f  Co.  signed  and  sealed  the  penal  bill;  but  not 
that  Archibald  if'Rae  signed  it,  or  was  a  partner.  Net* 
ther  does  a  defendant  admit,  by  default,  every  thing  ne- 
cessary to  maintain  the  plaintiff  ^s  action ;  the  gist  of  the 
action  must  be  set  forth  in  the  declaration.  But,  even  if 
M^Rae  was  bound  by  his  default,  the  other  defendants, 
upon  whom  no  process  was  served,  were  not. 

2.  If  M-Rae  was  a  partner,  and  had  been  so  averred 
in  the  declaration,  he  was  not  legally  bound  by  this  bill 
penal,  which  has  only  one  seal,  and  is  signed  ^^  ThomoB 

Scott  &?  Co:\\) 

One  partner  cannot  bind  the  company  by  a  bond  signed 
by  himself  only,  unless  it  he  done  with  the  assent  of 
Dtin9terviiie,'  the  rest,  and  on  their  behalf.(a)  If  the  declaration  had 
Harnson  v.  '  Said  that  M'Rae  signed  for  himself  and  the  other  part* 
'^^^  sfll  ^^^^i  the  judgment  could  only  have  been  against  APRae. 
*uci  ^it^  ^'  Service  of  the  writ  upon  a  partner  might  have  war^ 
m^'  ranted  a  judgment  against,  that  partner,  but  not  against 

jBefadiet,  I  '  the  company.(i)  The  rule  in  England  is  that,  where  th^ 
and  otfufrt  r.  process  IS  agamst  two,  on  a  jomt  cause  of  action,  and 
niHnuor,  4  u,  One  Only  appears,  the  other  must  be  outlawed  before 
%}E^^d8  ^^^^^  c*°  ^^  *"y  further  proceedings. (c)  It  is,  indee(|, 
^j^^**^  J^^  preposterous  that  judgment  should  be  rendered  against 

473.  Symondt 

^'  f%"^'^^^     (t)  Note.    The  biU  penal  iet  forth  in  the  reeord  is  woi^ed  m  fblkMru 

end   Jiavrovff 

]  fftlt.  78.  S.  "  Know  all  men,  feo.  that  we  Tfmmat  Sc»tt  &  Co.  of  Powhatan  eoantjr,  40 

^'  '  ^ci^''  P"**"**®  ^®  P*y  ^^  **•"•*  ^^  ^  P"**  *"**°  DwUop,  PoUok  if  Co,  of  Chetterfietd 
pard  T.  Bml-  county  and  town  of  Mancheater,  the  just  and  full  tum,  &c.  od  demand,  fop 
Mc,   6    7  •  S,  Taloe  received.    We  bind  oartel? es,  our  heirt,  ke.  in  the  penail  aom,  tee. 

387.  ^uTufet^  Witness  our  baodi  and  seals  this  Itt  day  of  /tme,  1799.    Tbma$  SeoU  U 
son  V.  auiuon,  ^  „  ^      ,  ^ 
3£a9t,iU.      Co."  («w/.) 
6 


Digitized  by  VjOOQIC 


March 
1811. 

Soott 

V. 

DuQlop« 


^    in  the  95ih  Year  of  the  Commonwealth.  351 

a  man  who  had  no  opportunity  to  defend  himself ;  such 
a  position  18  contrary  to  the  first  principles  of  justice* 
4*  A  judgment  on  behalf  of,  or  against,  persons  not 
'  named,  is  erroneous ;  except  in  the  case  of  corporate  bo- 
dies, who  may  sue  and  be  sued  by  their  corporate  names ; 
but  individuals  cannot.(a)    Dunlopy  Pollok  &P  Co.  the     (a)  i  Bac, 
plaintiffs,  should  have  shown  who  were  the  partners  of  edit.)  p.  'so. 
their  company ;   and,  as  to  the  defendants,  judgment  J^r  (iu**i*'" 
cotld  only  be  against  such  of  them  as  were  named;  and  CHt.onPkad* 
after  process  served  upon  them. 


Jb.  855. 
The  King  v. 
Jhirriaon  £5f 
Co^  8  r.  R, 
508. 


Colli  contra*  The  cases  of  Stott  &f  Donaldson  v.  Alex* 
mideri^Co^  i  Wash.  331.  Keel  &?  Roberts  v.  Herbert's 
£x€CUtorSj  ib.  138.  and  Taylor  &f  Co.  v.  M^'Ciean^  3  Call^ 
557.  are  examples  of  suits  brought  for,  or  against,  mer- 
cantile companies  without  naming  the  partners.  The 
uniform  custom  of  this  country  (and  such  custom  is 
gready  regarded  in  this  court)(^)  sanctions  the  practice,     (b)  note  r. 

Jtvttfcfkiem    i 

It  was  introduced  and  warranted  by  the  situation  of  this  CaJii^  409w 
country  before  the  revolution,  when  business  was  gene- 
rally carried  on  by  Scotch  factors,  representing  great 
numbers  of  persons  residing  in  Great  Britain,  In  such 
a  state  of  affairs,  the  names  of  the  partners  being  often 
unknown,  the  safe  and  fair  way  was  to  sue  the  company 
bj  the  name  of  the  firm.  And  in  this  there  was  no  in- 
convenience ;  for  the  plaintiff  was  to  take  care  that  his 
execution  was  levied  on  the  right  property.  The  case 
of  Murdoch^  i^c.  v.  Hemdon's  Executors^  4ff.^M.  200. 
allows  that  the  death  of  a  partner  will  not  abate  the  suit, 
unless  it  be  suggested  on  the  record. 

The  British  authorities  quoted  by  Mr.  Hay  only  show 
the  practice  in  that  country,  but  have  no  application,  if  I 
am  right  about  the  practice  here,  as  founded  in  necessity. 
Yet,  even  there,  a  foreign  company,  not  acknowledged  as  ?.  The  Dutch 
corporate  in  England^  hsis  been  permitted  to  sue  by  its  company,  2 
corporate  tide.(c)    So  a  scire  facias  upon  a  recognisance  fi^i/'lk'^'c 
lies  against  executors,  without  naminc  them  by  their  ™^r<^*^'a»*sei 

^  °  '  1  Sir.  CIS. 
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March,     proper  namei.(a)    Another  s»alo^us  case  it  thut  of 

i.      terreten^nis  ;  against  whom  a  scire  faciati  may  issue  ge«i 

^^^^       neraUyi  and  he  served  on  whom  you  please*     « 

l>unlb)>. 

7);^.  38.     ^     J^^g^  Flemino.    In  a  suit  by  executors,  must  not  ail 
the  plaintiffs  be  named  ? 

Cail.  Free,  in  Ch.  ISU  1  C&.  Cos.  904.  and  11  JTm. 
20.  are  cases  showing  that  courts  will  entertain  general 
suits,  where,  otherwise,  difficulties  would,  multiply,  a&d 
abatements  be  frequent.  This  is  often  done  in  equity 
when  parties  would  be  excessively  numerous.    • 

If  the  suit  was  regularly  brought,  the  service  oa 

JH^jRofi  was  sufficient*    In  a  suit  %aimi^  two  exeputpnu 

service  on  one  is  enough.     It  has  a)ao  been  frequent^ 

decided,  that  one  partner  may  appear  for  die  whole  i  as4» 

ib)musetai  if  he  does,  the  whole  will  be  concluded^*)   Does  notthia 

J)aU,  331.     prove  that  be  represents  the  suit  for  all  i    Does  his  being 

j^oifier**^s,    an  active  or  passive  agent  make  any  difference,  i 

ir^m  %^!^'     I^  has  been  settled  in  tfiis  court  that,  where  several  dc- 

^^^  fendants  are  sued,  and  the  writ  is  served  on  part>  judg« 

ment  may  be  entered  against  those  on  whom  it  is  served* 

Judgment,  then,  might  be  entered  in  this  case  against 

M^Rae^  if  the  court  should  be  of  opinion  that  it  could 

not,  with  propriety,  be  against  the  othef  defendants.     Tbo 

defect  in  the  declaration  was  only  a  ground  c^f  special 

demurrer,  and  could  not  be  taken  advantage  of  after 

judgment  by.  default. 

It  may  be  said,  that  this  is  one  of  the  inconve^nieacea 
arising  from  partnerships;  but,  in  fact,  there  is  no  incoa^ 
venience ;  for  any  person  aggrieved  may  have  bis  remedy 
by  audita  querela^  or  writ  of  error  coram  vatis^ 

As  to  the  obligatory  effect  of  this  bill  penal  i  all  the 
company,  their  heirs,  &c.  are  bound«  in  which  respeia 
the  case  does  not  resemble  that  of  Shelton  v.  PoUoeh  ii 
Co.^  \  H.  ^  M.  423.  which  makes  against  Mr«  May* 
Walker  in  that  case  did  not  bind  the  company,  but  him- 
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self  only*  Hie  pUin  uumeDdo  is,  that  he  might  have 
worded  the  bond  so  as  to  bind  the  company;  bat  the 
point  is  not  expressly  decided.  Apply,  then,  the  prin- 
ciples which  governed  the  case  of  Robertson  v.  Campbell 
&P  Wheeler f  2  Call^  421.  to  this  case,  and  they  appear 
conclusive.  Shall  a  man  who  has  sold  a  hundred  hogs- 
heads of  tobacco  to  a  company  have  no  remedy  but 
against  their  factor?  Transactions  in  the  usual  course' 
of  business  by  individual  partners  are  surely  binding  on 
the  companies  they  represent ;  and  I  think  it  has  so  been 
decided  in  the  federal  circuit  court  of  North  Carolina* 


3S& 


Marck, 
1811. 

SootC 


Hay^  in  reply.  Mr.  CalPs  broad  and  unqualified  as- 
sertion that  the  uniform  custom  of  the  country  supports 
the  practice  he  contends  for,  is  certainly  incorrect.  The 
reports  of  the  cases  cited  as  examples,  do  not  state  the 
manner  in  which  the  suits  respectively  were  brought. 
The  style  of  each  mercantile  company  is  metitioned  in 
the  heading  of  eatch  case;  and  that  is  all.  Does  Mr.- 
Call  himself  ever  bring  a  suit,  in  the  name  of  a  compa- 
ny, without  specifying  the  partners?  Bat  if  this  were 
the  practice  of  a  few  lawyers,  it  could  not  make  the  law 
of  the  land.  So,  in  Eng4and^  the  practice  of  merchants^ 
as  to  suits  against  endorsers  of  bills  of  exchange,  did 
not  fix  the  law.  They  wished  to  sue  endorsers  in  the 
first  place,  but  Lord  Holi  arrested  all  their  judgments, 
and  an  act  of  parliament  was  at  length  passed  at  their 
instances 

None  of  the  authorities  adduced  by  Mr.  Call  justify 
the  conclusions  he  attempts  to  draw  from  them.  4  H* 
&P  M.  200.  proves  the  reverse  of  the  proposition' intend- 
ed to  be  established  by  it.  As,  in  that  case,  the  suit 
would  have  abated  by  the  death  of  William  Cuninghame^ 
(had  it  been  suggested  on  the  record,)  it  shows  that  the 
word  Co*  was  not  sufficient  to  keep  it  on  the  docket. 
According  to  Mr.  CalPa  argument  that  all  parties  are 

VOL.  II.  o- 

4i 
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Marctr,  '  properiy  before  ^e  court,  though  not  named,  a  $cirejk^ 

1811  *  m  *  . 

V       ekis  to  revive  (in  case  of  the  death  of  a  party  not  named) 

*^*        would  be  unnecessary,  though  expressly  required  by  the 

Datiiop.      act  of  assembly*(a)     Ye.t  he  cannot  deny  that,  in  conae- 

Cwfcl  rf  iT'p.  quince  of  the  death  of  only  one  named  on  die  record^ 

iio.».so.       there  must  be  a  scire  facias  ;  from  which  it  is  evident 

Ais  suit  is  improperly  brought. 

Henrigues  v.  The  Dutch  West^India  Compantfs  2  Ld. 
Raym.  1552.  is  a  case  of  a  corporation,  and  does  not  re* 
semble  this.  If  the  doctrine  laid  down  in  i  Com.  Dig^* 
38.  be  law,  it  must  be  considered  as  an  exception  to  the 
general  rule ;  but  the  practice  of  the  court  of  chanc^Cry, 
and  of  this  court,  is  not  to  award  process  of  revivor 
until  the  names  of  executors  are  furnished  to  die  clerk; 
The  passage  quoted  from  1 1  Vinefy  20.  may  be  law  ;  on 
the  ground,  perhaps,  that  the  plaintiff  has  no  opportunity 
of  knowing  who  th^terretenants  are;  but  it  is  only  ano- 
ther exception  to  the  general  rule.  BUI  et  aly.  Sossj  S 
Dall,  361.  so  fa^  as  it  applies  to  the  subject  now  in  ques- 
tion, is  pointedly  in  my  favour;  showing  that  *^ partners 
cannot  compel  each  other  to  appear  to  suits,  nor  under* 
take  to  represent  each  other  in  courts  of  law.*'  But  if 
the  service  of  a  writ  upon  one  partner  were  service  upon 
dl,  an  appearance  of  one  would  be  an  appearance  ibr 
aU. 

Mr.  CaU  thought  proper  to  take  no  notice  of  the  au* 
thorities  cited  by  me  from  Chitiy  and  8  T.  R.  To  these 
I  will  add  1  Doll.  119.  Gerard  y.  Basse  et  aL^  in  which 
it  was  decided  that  the  course  of  trade  does  not  authorize 
one  partner  to  execute  a  deed  for  another.  10  £ast,  419* 
and  3  £sf.  Rep.  107.  Abel  v.  SutioHf  are  to  the  same  ef* 
feet.  He  contends  there  is  no  inconvenience  in  the  prac- 
tice of  suing  persons  without  naming  them.  But  is  there 
no  inconvenience  in  entering  judgment  against  s  maa 
who  has  had  no  opportunity  of  defence  i 

The  writ  of  audita  querela  is  now  obsolete ;  but  it 
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lajoiiljr  for  matter  of- discharge  arising  after  the  judg-  '  Mahcit, 
meot.     The  writ  of  error  coram  vebis  could  give  bo  re-       ...J. 
iief.     If  the  defendant,  on  whose  property  execution  was       ^^^ 
served,  was  a  partner,  he  could  not,  by  that  writ,  get  re*      Dmiiop, 
lief  on  the  ground  that  the  debt  bad  been  paid  before 
the  suit  was  brought. 

As  to  its  being  too  late,  after  judgment  by  default,  to 
take  advantage  of  the  defect  in  the  declaration,  the  rule 
applies  to  persons  only  who  have  had  it  in  their  power  to 
make  defence,  and  failed  to  do  so« 

9K[ondayy  April  22d.  The  judges  pronounced  their 
opinions* 

Judge  Brooke.  (After  stating  the  case  and  the  points 
made  by  counsel.)  I  shall  not  noticfe  all  these  points  in 
the  opinion  which  I  am  to  deliver;  except  to  remark 
that  I  know  of  no  practice  in  the  courts  of  this  country 
of  sufficient  authority  to  contravene  the  English  decl* 
sions  referred  to  and  relied  upon  by  the  counsel  for  the 
appellants ;  nor  have  I  been  able  to  perceive  any  force 
in  the  objections  of  the  counsel  of  the  appellees  to  the 
application  of  them  to  cases  here,  either  founded  on  the 
necessity  of  such  a  practice,  or  on  reasonings  drawn 
from  the  decisions  of  this  court,  to  which  he  referred  | 
none  of  which,  in  my  opinion^  contradict  the  ErtfflUh  ad* 
judications. 

Upon  the  first  point,  I  am  very  clear  that  no  case  has 
been  produced  to  warrant  a  judgment  against  a  person, 
not  alleged  to  be  a  party  in  the  declaration,  nor  named  as 
a  defendant  in  the  writ ;  the  reasoning  from  the  supposed  r 
analogy  between  such  a  case  and  the  case  of  executors 
upon  a  scire  facias  to  revivea  judgment  against  them,  or 
the  case  of  terretcnants  after  a  judgment  against  the 
land,  can  have  no  force.  In  the  first,  (if,  indeed,  it  he 
law,  which  I  very  much  doubt,)  there  is  less  necessity 
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.   March,     ^^i*  naming  the  executors  in  the  prpcess,  than  in  the  one 
l^^       under  consideration;   their  names  are  of  record^  and 
8cott        there  is  less  difficulty  in  ideptifying  them  by  the  officer 
DiiQiop.      serving  the  process;  and  less  injury  vould  result  from 
mistakes,  since  they  are  not  held  to  bail  by  the  writ* 
The  same  remarks  apply  to  the  case  of  suing  but  the 
scire  facias  against  the  tenants ;  though  not  named  in  the 
record,  they  must  be  found  on  the  land  against  which  the 
judgment  has  been  rendered;  names  which  are  said  by 
^,    .        the  counsel  for  the  appellees  to  be  the  indicia  of  persona, 
are  not  necessarily  so  in  these  cases;  but  great  incon* 
veniepce  and  often  great  injury  would  result  front  ex- 
*   tending  this  doctrine  to  original  process*     Any  person, 
however  ignorant  of  the  demand  of  the  plaintiff,  and 
though   totally  unconnected  with  the  concern  against 
whom  it  might  exist,  would  be  liable  to  be  arrested  either 
by  the  mistake  of  the  officer,  or  of  the  party  pointing 
him.  out ;  he  might  not  be  able  to  give  bail,  and  the  law 
will  not  subyect  an  individual  to  injury  on  the  ground 
that  he  may  afterwards  be  relieved  in  an  action  against 
the  party  injuring  him ;  nor  am  I  of  opinion  that  the  de- 
fendant M'Rae  is  concluded,  by  the  judgment  rendered 
against  hin>  in  this  case,  from  objecting  to  the  irregularity 
of  the  proceedings ;  he  cannot  be  said  to  have  admitted 
(by  not  defending  himself)  any  thing  not  alleged  in  th^ 
writ  or  declaration ;  no^  can  his  adn[iisaion,  as  far  as  it 
goes,  affect  the  other  defendants.     For  this  doctrine,  see 
1  DalU  p.  119.  and  3  fiail.  p.  331.     I  am  therefore  of 
opinion  the  judgment  must  be  reversed. 

Judge  RoAK£  was,  also,  for  reversing  the  judgment^ 
i;pon  the  ground  that  If^'Rae  was  not  alleged  to  be  a 
partner.  But  he  gave  no  opinioi^  relative  to  the  othet 
points. 

Judge  Fleming.  Without  considering  miputely  the 
several  points  made  in  the  cause,  I  am  also  of  opinion 
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that  the  judgment  be  reversed.     Archibald  M^Rae.  the    March, 

iSll. 

only  person  on  whom  the  writ  was  executed,  was  not  al-      

leged  to  have  been  a  partner  of  the  firm,  nor  even  named     S^^J^ 
in  eidier  the  writ  or  declaration.  ▼. 


Aicklin* 


Judgment  unanimously  reversed,  and  entered  that  the 
plaintiflb  take  nothing,  &c. 


Walker's  Executor  against  Aicklin.   "  JS^ili 

THIS  was  a  suit  brought  by  Aicklin  against  Walker^ e  ^J^^^jj^^ 
executor,  in  the  superior  court   of  chancery   for  the  er,{3HMM. 
Staunton  district,  to  obtain  the  benefit  of  certain  terms  soiemnij  de- 
upon  which  the  plaintiff,  as  he  alleged,  had  settled  a  part    """*    ' 
of  Doctor  Thomas  Walker's  Wolf-hill  tract  of  land.     He 
had  accepted  a  conveyance  from  Francis  Walker^  the  exe- 
cutor, of  840  acresy  and  executed  bonds  and  a  deed  of 
trust  to  secure  the  payment  of  the  purchase-money,  at 
twenty  shillings  per  acre ;  but  contended  that  F.  Walker^ 
at  the  time  of  executing  the  writings,  verbally  agreed 
that  if  he  could,  at  any  time  thereafter,  prove  the  con- 
tract between  Thomas  Walker  and  himself,  he  should  be  , 
allowed  the  benefit  of  it.     The  evidence  in  the  cause 
was  of  the  same  nature,  and  nearly  to  the  same  effect, 
with  that  adduced  in  Vance  v.  Walker^  3  -ff .  t?  M.  288. 

On  the  4tb  of  ^uly^  1804,  the  chancellor  pronounced 
his  opinion  and  decree :  *^  That,  as  almost  all  the  affida- 
vits in  this  cause,  as  well  as  in  the  cause  of  Vance  against 
the  said  defendant  Walker^  goto  prove  an  advertisement, 
or  public  declaration,  on  the.  part  of  Dr.  Walker^  or  his 
agents,  that  settlers  on  the  Wo  If  hill  tract  should  be  enti- 
tled to  the  lands  by  them  settled,  at  11/.  per  hundred 
acres,  the  court  must  believe  that  such  inducements  were 
held  out  by  the  said  Dr.  Walker,  or  his  agents ;  and  that 
those  terms  could  not  relate  to  the  lands  of  the  Loyal 
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Svprsnu  Court  of  Appuds. 

Con^any^  of  which  the  said  Walker  was  a  partaer  and  ao 
agent,  because  the  price  required  of  the  settUrs  for  the 
lands  of  the  Loyal  Company  was  but  3/«  per  huadced 
acres.  The  court  is  also  of  opinion  that  Dn  ti^aUer^m 
promise  to  the  plaintiiT,  (some  years  after  his  settlements^ 
that  he  should  hold  lands  on  the  same  terms  with  those 
who  settled  under  the  faith  of  bis  proposals,  provided  he 
toolc  a  certain  quantity,  then  described,  by  metes  and: 
bounds,  (by  which  the  plaintiff  was  induced  to  remain  on 
and  imgrove  the  lands,)  entitled  him  to  a  settlement 
right  equally  as  if  he  had  first  settled  under  the  faith  of 
those  proposak ;  more  'especially,  as  8/.  10s.  were  paid 
to  Dn  Walier^s  zf^tnt^  Daniel  Smithy  in  part  consideration 
of  the  purchase-money,  and  Dr.  Walker  always  acknow- 
ledged the  plaintiff's  right  to  some  land  in  the  Wolf -hill 
traet ;  thi^  acknowledgment  is  proved  by  the  receipt  it- 
self, by  Dn  Walker's  letter  to  his  agent  Smith  respecting 
the  controversy  between  Vance  and  the  plaintiff,  and  by 
the  deposition  of  Jacob  Murrell.  It  then  only  remains 
to  be  inquired,  to  how  much  land  was  the  plaintiff  enti- 
tled? For  an  answer  we  must  look  to  the  bill,  (not  ab- 
solutely contradicted,)  and  to  the  affidavits  of  MurreU 
and  Andrew  Ftmce;  from  these  it  will  appear  that  the 
plaintiff  was  entitled,  on  the  terms  of  setdement,  to  not 
less  than  the  quantity  for  which  he  has^  obtained  a  deed 
from  the  defendants,  to  wit,  840  acres*  And  it  is  further 
the  opinion  of  the  court  that  the  plaintiff  has  not  waived 
his  right  to  demand  a  fulfilment  of  the  contract  with 
Dr.  Walker  J  by  the  execution  of  his  bond  aiid  the  deed  of 
trust  in  the  bill  and  answer  mentioned.  This  case  dif- 
fers from  the  case  of  Vance  and  the  defendant.  In  that 
case,  the  agreement,  as  seC^forth  in  the  bin,  (except  for 
three  hundred  acres,)  was  too  vague  and  tincertain  for 
the  court  to  act  upon;  three  hundred  acriis,  or  there- 
abouts, appeared  to  be  in  the  contemplation  of  the  parties, 
and  for  that  quantity  Vance  obtained  a  title  on  the  term^ 
of  setden^ent ;  the  bounds  to  which  he  claimed  a  title 
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W9te  uiMlefiQed;  and>  for  more  than  three  hundred  acrea, '  Marow, 
tbere^was  oo  mutuality  of  coatract.'*    The  decree,  there-       '^"' 
fore,  (rtipugh  in  Fance^s  Case  it  was  for  the  defendant,)   ^^^ 
wa9 1^  this  ca^e  for  the  plaintiff;  whereupon  the  defendant        t. 

,    -  ALtklio. 

appealed*  ' 

After  argument,  by  Win  and  Callj  for  the  appellant, 
and  Wiciham^  for  the  appellee,  the  judges,  on  Wednesday j 
jfune  t2th,  pronounced  their  opinions  seriatim* 

Judge  CoALTER.     From  the  statement  in  the  bill  it- 
self,, the  plaintiff's  first  settlement  on  the  land  in  contro- 
versy was  not  under  the  faith  of  Walker*s  propositions  to 
settlers ;  though  he  says  that  after  seeing  those  proposals, 
he  contented  himself  to  live  on  and  cultivate  the  land 
for  several  years.    He  did  not,  however,  intend  to  pur- 
chase as  much  land  as  he  now  claims;  on  the  contrary, 
says  he  objected  to  purchase  so  much,  but  Walker  would 
not  let  him  have  any  unless  he  took  the  whole  ;  to  which^ 
on  Walker'^s  saying  he  would  make  the  matter  easy,  and 
take  property,  he  finally  assented.     When  this  conversa- 
tion between  him  and  Walker  took  place  is  not  stated ; 
nor  does  it  anywhere  appear.     From  the  quantities  for 
which  taxes  were  paid,  it  would  seem  that  300  acres  was 
the  quantity  the  plaintiff  first  contemplated  taking }  and 
this  was  all  he  claimed  from  1793  until  1799*     Yet  his 
witness,  Jacob  Murrell,  says  that,  in  1793,  Dr.  Walker 
told  him  he  had  given  to  the  plaintiff,  when  last  in  that 
pountry,  the  pre-emption  for  1,000  acres !     Why  did  he 
x^>t,  th^,  pay  taxes  for  that  quantity  ?   But,  even  in  1800, 
he  is  charged  with  only  five  hundred  acres.     Yet  it  is 
said  that  in  ij^ri/,  1800,  he  purchased  from  Francis  Walker. 
He  had  probably  directed  an  extension  of  his  claim,  on 
the  commissioners*  books,  as  far  as  500  acres  before 
Frmcis  Walker  went  to  that  country ;  and,  in  1801  and 
180S,  he  is  charged  with  840  acres,  the  quantity  sold  by 
Francis  Walker.    When  Dr.  Walker  had  been  last  in  that 
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countty,  next  preceding  the  year  1793,  (at  which  time^  H 
is  ^aid,  the  contract  with  him  took  place,)  does  noc  ap- 
pear ;  and  it  may  be  that  it  was  after  the  statute  to  pn^ 
vent  frauds  and  perjuries  was  in  force*  The  plaintifl^ 
therefore,  ought  to  have  stated  and  proved  the  time  more 
precisely  than  he  has  done;  in  order  to  show  that  his 
case  did  not  come  within  the  influence  of  that  statute, 
even  as  to  Thomas  Walker* 

But,  with  respect  to  Francis  Walker j  the  contract  with 
him  is  since  the  sutute ;  and  was  reduced  to  writing*  It 
is  said,  however,  that  a  very  important  verbal  condition 
accompanied  Uiat  written  contract,  whereby,  at  any  future 
day,  it  could  be  done  away* '  But  such  condition,  form- 
ing, as  it  is  said,  part  of  the  contract,  ought  to  have  been 
reduced  to  writing,  as  well  as  the  principal  contract  itselfl 
Otherwise,  the  statute,  which  requires  a  writing,  would 
be  completely  evaded,  if  verbal  conditions,  totally  chang- 
ing its  nature,  are  to  be  set  up  as  part  of  the  contract. 
It  would  be  contrary  to  the  statute,  therefore,  to  admit 
of  such  evidence,  unless  there  was  clear  proof  that  such 
condition's  not  being  introduced  into  the  writing  was  au- 
perinduced  by  fraud* 

But  it  is  said  the  plaintiff  does  not  claim  under  the 
contract  with  Francis  Walker,  but  under  that  made  with 
Thomas  Walker.  To  this  I  answer,  first,  that  it  does  not 
appear  that  that^  even,  W^  made  prior  to  the  statute ; 
but  the  reverse  is  presumable  from  the  circumstances 
above  stated.  But,  if  that  contract  was  before  the  sta- 
tute,  how  would  the  case  standi  stripped  of  what  is  said 
to  be  the  verbal  agreement  of  Francis  Walker  ?  It 
would  be  this,  that  the  plaintiff,  about  the  year  1773,  took 
possession  of,  or  settled  on,  part  of  the  lands  of  Thomas 
Walker;  that,  some  time  afterwards.  Walker  agreed  to 
sell  him  a  quantity,  supposed  to  be  1,000  acres,  at  ItL 
per  hundred  ;  that  he  neither  gave  a  bond  for  the  pric^ 
ascertained  the  quantity,  or  took  one  for  the  title ;  (nor 
does  it  sufficiently  appear  that  he  ever  pafd  a  cent  for  it  ^) 
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wd  even  "had  a  smaller  quantity  taxed  to  him  on  the  com-  March, 
tldssioners^  books  than  he  now  claims  to  have  purchased ;  .... 
'*at,  after  the  death  of  Thomas  Walker^  he  voluntarily  SlelJ'u^^^ 
purchased  the  land  from  his  devisee,  paid  him  22^/*  (a 
vum  greater  than  would  have  been  due  for  the  850  acres, 
under  the  dleged  contract  with  Thomas  Walker^  and 
gave  his  bonds,  and  a  deed  on  the  land  to  secure  the  ba- 
lance. Would  not  all  these  acts  and  omissions  preclude 
him,  at  this  day,  from  setting  up  this  stale,  verbal  agree- 
ment with  Thomas  Walker ^  so  as  to  set  aside  his  subse- 
quent written  agreement  with  Francis  f  The  plaintiff, 
therefore,  must  make  out  a  case  for  a  court  of  equity  by 
means  of  the  verbal  condition  said  to  be  entered  into  with 
Francis  Walker.  To  admit  of  such  proof,  without  proof 
that  the  non-reduction  of  that  condition  to  writing  was 
induced  by  fraud,  I  think  would  open  a  door  intended  to 
ht  shut  by  the  statute. 

*  I  think  the  case  of  Vance  v.  Walker^  for  the  quantity 
claimed  beyond  the  300  acres,  was  a  case  as  strong,  or 
stronger,  for  that  plaintiff,  than  this  is  for  the  present 
plaintiff,  as  to  the  850  acres  he  claims  ;  and  that  that  case 
IS  conclusive  as  to  this* 

The  decree  must,  therefore,  be  reversed. 

Judge  Cabell,  litis  case  comes  completely  within 
the  principles  setded  in  this  court  in  the  case  of  Walker  v» 
FancCf  8  i7.  £sP\Af.  p.  288.  I  am  therefore  of  opinion, 
ibat  the  decree  of  the  chancellor  be  reversed. 

Judge  Brooke*  This  case  comes  clearly  within  the 
Tule  laid  down  by  this  court  in  the  case  of  Fance  v.  Walker^ 
There  is  certainly  no  proof  of  fraud  in  obtaining  the 
deed  of  trust,  nor  of  mistake  in  the  execution  of  it  The 
important  question  in  controversy  seems  to  be  whether, 
at  the  time  of  executing  that  deed,  there  was  an  effectual 
agreement  between  the  parties  that,  if  at  any  time  after- 
wards, the  appellee  could  prove  a  prior  agreement  with 
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the  father  of  the  appellant  of  a  different  nature  firom  ike 
one  which  was  the  basis  of  the  deed  of  trust,  and  goin|( 
to  avoid  it,  in  that  case  the  deed  should  not  be  a  bar  to 
such  agreement,  and  that  the  appellee  should  have  the 
full  benefit  of  it.  The  ptoof  offered  of  the  alleged  prio^ 
agreement  is  not,  in  my  opinion^  conclusive  to  establish 
it ;  but,  if  it  were,  the  principle  is  settled  by  the  c^se  be- 
fore referred  to,  that  proof  of  any  agreement  which 
would  operate  as  a  proviso  to  a  deed  solemnly  executed^ 
must  be  in  writing.  None  df  the  evidence  in  thit  caae  is 
of  that  character.  I  ain  therefore  of  opinion,  the  decree 
of  the  chancellor  niust  be  reversed* 


Judge  RoA^s.  In  confoniiity  to  the  .decision  of  the 
court  in  the  case  of  Vance  v«  Walier^  I  concur  that. this 
decree  should  be  reversed  |  my  own  opinion,  however^ 
IS  otherwise,  for  the  reasons  assigned  by  me  in  thut  caie, 
though,  perhaps,  this  is  rather  a  weaker  case  than  that* 

Judge  Fleming.  I  have  examined  this  record  with 
^eat  attention,  and  discover  nothing  to  xiistinguish  it,  in 
principle,  from  the  case  of  Fanccvm  WcUken  and,  though 
the  evidence,  in  the  case  before  us,  is  naore  copious,  it  is 
of  the  same  complexion  and  character  with  that  adduced 
by  Vance  ;  which  varies  the  two  cases  in  same  imfl|aterial 
tircumstances  only  i  and,  in  my  conception,  is  inadmis- 
sible to  annul  a  solenm  contract,  deliberately  entered  intt>, 
committed  to  writing,  and  signed,  and  sealed  by  the  paa> 
ties.  The  admission  of-  oral  testipiony,  for  such  a  pur^ 
pose,  would,  in  my  apprehension,  be  a  virtual  repeal  of 
one  of  th^  most  wise  and  beneficial  acts  in  our  statute- 
bbok.  -     t 

The  grounds,  or  reasons,  on  which  this  court  decided 
the  case  of  Vance  v.  Walker^  are  so  cogent,  explicit^  a»d 
conclusive  to  my  mind,  that  a  volume  written  on  the  sub^ 
ject  would  throw  no  new  light  upon  the  cause;  and  I 
shall  only  add  my  opinion  that  the  decree  ought  to  bt 
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reversed)  the  injunction  dissolved,  and  the  bill  dismissed     Mauch, 
with  costs.  ^ 

Contts 

Decree  unanimously  reversed,  and  bill  dismissed.        Crrpenhoy. 


Coutts  and  others  as^aimt  Greenhow*  ?riday,  Jtm 

UPON  an  appeal  from  the  decree  of  the  superior  court  i.  A  mw?? 
of  chancery  for  the  Richmond  district,  in  the  case  of  Green-  ment  o^i  i^ 
Aotv  against  Coutts  and  others^  re{>orted  in  A  H^^  M.  485*  rhifdren    by 

the   hasbancff  ' 
though    bom 

CaU^  for  the  appellants.  The  dccre<B  is  erroneous  upon  |j-^J['^*^f^ 
principlcf  Marriage  of  itself  is  a  sufficient  consideration  •J^^**  /^'^ 
for  a  settlement ;  not  marriage  and  previous  chastity*  valuable  corf 
Property,  also,  is  not  nec^sary*  If  a  man  as  rich  as  to  the  cku- 
Creestfs  marries  a  poor  woman  worth  nothing,  and  makes  a  t»^he*y^fe] 
marriage  settlement,  it  is  good.  Neither  is  the  husbapd's  ^^^^l^^, 
being  indebted  of  any  consequence.  o"J  nofratuU 

In  another  respect,  marriage  setdements  differ  from  all  ^ngprvped, 
diher  contracts.  Although  they  contain  mutual  stipula-  s.  If  a  mort- 
tions,  and  a  failure  on  one  side  take  place,  a  court  of  equity  ^^gh  Sot 
win  decree  in  favour  of  die  party  failing  ;(a)  "  for  a  wo-  ||ie  oro^'^ 
man's  fortune  falling  short  of  the  husband's  expectations  ^^^^  ^^^^ 
is  no  reason  for  setting  aside  a  marriage  agreement.'*(^)  ^^^  ^^* 
The  very  circumstance  of  prior  cohabitation  has  been  con-  thcr  he  shall 

.,___  _  »^  ^  indcmnifi- 

sidered  enectual  to  support  the  agreement.     In  Gray  v.  ed  out  of  o- 
MathiaSj  5  Fi?^.  jun.  286.  a  voluntary  bond,  during  coha-  boVa^^^cw- 
bitation,  to  a  woman  previously  of  a  very  loose  life,  was  mortpiTOr^ 
supported  in  equity ;  and  in  Hill  v.  Spencer,  (^Amb.  641.)  «««*  poto- 
the  same  thing  was  done  in  favour  of  a  common  prosti-  (a)  iBridgm, 
tm<^,  which  is  not  the  ca$e  here.     In  that  case  there  was  (j,)(Mk.  i59. 
no  circumstance  of  frai^d ;  neither  is  there  in  this  case ; 
for  fraud  is  denied,  and  there  is  not  a  titde  of  proof.     The 
argument  in  support  of  a  voluntary  bond  applies,  d  fortiori j 
to  a  n^arriage  contract ;  first,  because  the  woman,  by  en- 
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March,     tering  into  marriage^  gives  up  many  privileges';  and,  ae^ 

'        condly,*  because  marriage  alone  is  a  valuable  constderaCioft. 

C«atti        "  The  cotiveyancc  here  is  good  in  law.      Upon  what 

Gi-eenhow.    ground  can  a  court  of  equity  take  away  the  legal  righu 

Coutts*€  motive  was  one  of  the  most  honourable  that  could 

be*     He  had  long  lived  widi  his  intended  wife,  and  had  no 

complaint  against  her  that  she  had  connexion  with  any 

other  man;  he  had  several  children  by  her;  die  object  of 

the  marriage  was  to  legitimate  those  children  in  conformity 

with  the  act  of  assembly.    Where  agreements  are  entered 

into  to  save  the  honour  of  a  family,  and  are  i^asonakle,  m 

(a)  1  Jtk.  5.  court  of  equity  will*  if  possible,  decree  a  nerformance«(a) 

^lenolaiul    on  ^^  .    ,       ,  .        ■  ,    ^  «  i 

Cmtracta,  78.  The  woman  might  have  abandoned  Cautts^  and  endea- 
voured to  maintain  herself  and  children  in  some  other 
way;  or  she  might  have  married  another  man  with  a  bet- 
ter fortune ;  she  gave  up  the  chance  of  this,  and>  in.ho* 
nour  and  conscience,  Cautis  was  bound  to  provide  far 
(A)  2  mit.  her.(A) 

V.  Fottf Amtf^  Iq  Efipes  y.  Randolph^  2  Catf,  18d«  the  circumstance  that 
rights  of  creditors  were  involved  was  decided  to  be  unim- 
portant. But  it  appears  in  evidence  that  CouUs  reUuned 
other  property  sufficient  to  satisfy  Gremhow^  tile  creditor 
now  suing ;  and  his  particular  debt  was  secured  fajr^  a 
mortgage  upon  land  in  Kentucky.  As  mor^gee,  having 
the  legal  estate,  it  was  his  duty  to  have  paid  the  taxes,  and 
not  to  have  suffered  the  land  to  be  lost* 

The  decree  is  erroneous  oii  another  ground*  The  chan-* 
cellor  should  not  have  disturbed  the  marriage  setdeoient 
until  the  other  property,  not  included  in  it,  had  been.ap* 
plied  to  satisfy  Greenhov^s  claim*  I'he  case  of  GaUtat  vw 
Hancock^  2  AtL  430.  is  similar  in  principle  to  this* 

As  to  the  right  ^f  the  children  to  the  benefit  of  the  s^ 
tlement ;  it  appears  from  Tcbb  and  others  v»  Archer  md 
others  f  3  H.is?  M.  4O0.  that  a  marriage  aettlemeat  is  fpoA^ 
even  in  favour  of  collateral  relations* 

TVUliamSy  for  the  appellee*    I  admit  the  general  mle  of 


Digitized  by  VjOOQIC 


h  the  35th  Year  of  the  CammonweaUh.  S85 

Uw  that  marriage  is  a  sufficient  consideration;  but  this     ^fJt?^* 
couit  ought  not  to  carry  the  doctrine  farther  than?  it  has       ^— 
been  carried  in  England.     The  court  of  equity  will  never,        **"^^ 
in  favour  of  volunteers,  disappoint  the  just  expectation  of    ^"^n^*^* 
creditors.     In  all  the  cases  cited  by  Mr.  Ca//,  the  question 
was  between  the  holder  of  the  esute  and  parties  claimiog 
under  the  agreement ;  in  not  one  of  those  cases  were  the 
rights  of  a  creditor  in  question. 

According  to  the  British  authorities,  children  bom  be* 
fore  the  marriage  are  but  volunteers,  and  cannot  be  pre- 
ferred to  creditors^  As  between  the  husband  and  wife, 
fnd  the  issue  of  the  marriage^  the  marriage  is  a  vaitiaile 
and  sufficient  consideration;  but  all  other  persons,  in 
whose  favour  limitations  may  be  made  in  marriage  set- 
tlements, are  mere  volunteers,  (a)  No  consideration  for  M  SMg^den, 
this  settlement  existed,  except  the  marriage:  and  that  CfuCat.iSi 
was  only  on  the  part  of  the  ttufe.  The  children  are  pro- 
vided for,  by  namCf  and,  at  the  date  of  the  settlement, 
were  not  legitimated. 

.  Does  the  act  of  assemblyfi)  change  the  doctrine  i  (*)  ^^' 
Accordmg  to  that  act,  the  marriage  must  first  take  place,  170. 1.19. 
and  afterwards  the  children  must  be  recognised,  to  make 
them  legitimate.  It  does  not  say  they  shall  be  con- 
sidered as  children  of  the  marriage^  and  entitled,  as 
•uch,  to  the  benefit  of  a  settlement^  but  only  empowers 
them  to  take  by  descent^  as  being  legitimated.  Whether 
this  woman  might  have  had  children  after  the  marriage, 
is  aolliing  to  the  purpose.  It  is  sufficient  that  she  had 
not.  If  there  had  been  such  other  children,  a  different 
question  might  have  been  presented  for  discussion. 
,  It  is  not  necessary,  in  this  case,  to  prove  actual  yrm/i/; 
for  a  voluntary  conveyance,  even  without  fraud,  is  void 
against  creditors;  and  Couits  was  as  much  bound,  '^  in 
honour  and  consciences^*  to  pay  his  just  debts,  as  to  pro-* 
vide  for  the  woman  and  children  in  question. 

As  to  the  mortgage;  it  contained  a  covenant,  that 
Greenhow  should  not  proceed  to  foreclose  **  until  aficr 
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March,     /^  year  1804  ;^^  before  which  time  ilie  land  was  ftofdfor 

1811.  u  ' 

-«.—  tiixes.  The  universa}  custoni  of  this  coontiy  is  for  the 
^^^  mortgagor  to  remain  in  possession.  He  cannot  be  tnrn- 
Grecnhov.  ed  out  but  bf  ejectment,  or  decree  to  foreclose.  The 
mortgagee  holds  the  deed  only  as  a  stcurittf;  and  it 
never  has  been  decided  that  he  is  bound  to  pay  the  taxet^ 
Surely,  the  person  in  possession  ought  to  pay  them.  Na 
person  would  take  a  mortgage  if  he  was  responsible  for 
the  taxes,  though  not  in  possession  of  the  land- 

Wickham^  in  reply.  It  was  GreerUfw^s  dbty  to  have 
saved  himself  by  means  of  the  mortgage,  if  he  could* 
According  to  the  maxim  ^^  tic  utere  tuo  vi  alienum  non 
latdas^'*  he  should  have  taken  care  of  his  own  security, 
so  as  not  to  injure  xu.  He  is  plaintiff  in  equity^  and 
ought  to  have  done  equity.  The  general  question,  whe* 
ther  the  mortgagee  of  lands  ought  to  pay  the  taxes,  need 
pot  be  discussed  in  this  case.  The  land  was  in  a  dis- 
tant country,  and  nqt  in  the  actual  occupancy  of  CouttSf 
Gre^Adw,, therefore,  was  equally  botmd  to  see  that  it 
was  not  forfeited  for  non-payment  of  taxes.  But  if 
Coutts  was  to  blame,  his  wife  and  children,  who  are  pur-» 
chasers  under  the  marriage  settlement,  are  not  responsi- 
ble for  his  neglect.  After  the  deed  to  them  was  exe« 
cuted,  it  was  particularly  incumbent  upcm  Qreenhvw  Iq 
have  taken  care  to  get  satisfaction  out  of  his  mortgage. 

As  to  the  eflPect  of  the  settlement;  Mrs.  Couttth^A  n 
good  right  to  dower  :  why  not,  then,  to  the  benefit  ^  4 
settlement?  Wherever  a  womsm  is  entitled  to  dower 
she  may  take  by  jointure*  I  believe  that,  in  fact,  Mrs* 
Coutts  made  a  bad  bargain ;  the  jointure  secured  to  her 
by  the  deed,  being  worth  less  than  her  dower  Would  have 
been.  But  the  phis^  or  the  minus j  is  a  matter  of  no  tatf* 
sequence.  Mr.  Williams  admits  the  decree  must  be  re? 
versed  as  to  her.    Why  not,  then,  as  to  her  children  9 

In  the  .case  of  children  born  of  the  marriage^  no  const^ 
deration  moves  from  them:   they  claim  only  through 
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their  mother,  without  any  merit  of  their  own.    Yet    Maroh, 
whaterer  cocuideration  flows  from  her  enures  to  their  ' 

benefit.     The  same  reason  applies  to  her  children  bom      ^^^^ 
itfore  the  mairriage.    They  are  equally  meritorious,  and   C3reenhov. 
she  is  equally  bound  to  provide  for  them.     Indeed,  there 
are  stronger  motives,  on  her  part,  to  provide  for  chil- 
dren actually  exieting^  than  for  mere  potential  children. 

lliere  never  was  a  decision,  that  a  .child,  begotten  be- 
fore  the  marriage,  and  born  afierwards,  should  lose  the 
benefit  of  a  settlement  made  after  it  was  begotten.  Yet 
such  child  is  not  aehUdofthe  marriage*  The  principle 
upon  which  such  a  setdement  is  held  good  in  England^  is, 
diat  every  child  bom  m**  wedlock^  is  legitimate;  and  this 
entides  sudi  child  to  the  benefit  of  the  settlement. 
Under  our  act  of  assembly,  (which  makes  children,  born 
before  the  marriage,  and  revognieed  by  their  father,  legi'- 
timaiej)  the  same  principle  applies  in  favour  of  children 
bom  before  the  marriage^  if  recognised*  All  euch  chil- 
dren must,  in  this  country,  be  considered  children  of  the 
marriage*  Recognition  need  not  be  afier  the  marriage : 
if  made  at  any  timcj  it  is  good :  and  in  this  case  they 
are  recognised  in  the  settlement  itself. 

In  Tabb  and  others  v.  Archer  and  others^  the  collate- 
nds  could  not  have  been  considered  volunteers*  In  that 
case  the  conveyance  was  defective ;  yet  the  court  de- 
creed the  defect  to  be  supplied «  This  they  would  not 
have  Uone  in  favour  of  mere  volunteers.  The  court  must 
have  regarded  the  consideration  of  the  marriage  as  enu- 
ring in  favour  of  the  collaterals^    « 

But  even  if  the  children  were  volunteers^  the  court 
will  respect  their  rights ;  aud,  if  there  be  other  estate, 
will  make  the  creditors  take  satisfaction  out  of  that. 
There  is  no  proof  in  this  record  that  Coutts  was  insol- 
vent, or  that  he  had  not  other  funds  to  satisfy  creditors. 
The  estate  of  which  he  died  possessed  was  liable  for  his 
dobta  (whether  in  the  hands  of  executor,  heir,  or  de- 
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visee)  before  the  property  in  the  hanidfl  of  iroluateersi 
claiming  by  deed,  could  be  disturbed.  Even  a  voku* 
tary  bond  is  preferred  to  a  legacy. 

The  chancellor,  therefore,  should  have  directed  an  ac«> 
count  of  all  the  esUte  to  be  taken  in  Ae  first  place,  anil 
should  not  have  subjected  to  Greenhovfs  claim  the  pro- 
perty mentioned  in  the  settlement,  until  all  the  rest  faaA 
been  exhausted. 


.    Thursday^  June  20tfi. 
opinions* 


The  judges  pronounced  tkeif 


Its. 


Judge  CoALTER.  In  the  case  of  £ppe9  v.  Jland^i^i(a) 
Judge  Pendleton,  in  delivering  the  opinion  of  thm 
court,  lays  it  down  as  a  general  doctrine,  *^  That  where 
a  creditor  takes  no  sfiecific  lien^  he  trusts  his  dditor 
upon  the  credit  of  his  property  generally,  and  on  a 
confidence  that  he  will  not  lessen  it  to  his  preju'^ 
dice.  He  has,  therefore,  a  claim  upon  all  that  property 
whilst  it  remains  in  the  hands  of  the  debtor,  and  may 
pursue  it  into  the  hands  of  a  mere  vohmteer;  but  not 
having  restrained  the  debtor's  power  of  alienation,  if  be, 
or  his  volunteer,  convey  to  fair  purchasers^  they,  having 
the  law^  and  equal  equity^  will  be  protected  against  the 
creditor."  The  only  question  is,  whether,  in  this  case^ 
as  in  that,  the  appellants  are  such  fair  purchasers  for 
valuable  consideration. 

There  can  be  no  doubt  whatever  but  that  this  deed  is 
good,  against  creditors,  as  to  the  wife  and  the  istue  ef 
the  marriage*  The  only  question  is,  whether  the  clut* 
dren  born  before  the  marriage  are  mere  volunteers,  and 
the  deed,  as  to  them,  void  against  creditors. 
.  As  to  this  point,  the  case  has  some  analogy  to  the  case 
of  a  man,  or  woman,  about  to  contract  a  second  mar* 
riage,  and  making  a  provision  for  the  children  of  a  for- 
mer.   In  such  cases,  very  strong  authority,  I  believe. 


Digitized  by 


Google 


In  the  S&lh  Year  ofihe  CmmmrveaUL  3M 

em  *c  produced  to  prove  that  diose  children  are  not    ^^g*{^"^ 
ittere  volunteers.^a)  .— — 

Thu^  however,  is  a  stronger  case.     Theee  are  the  chil-      ^^^ 
dren  of  both  the  contracting  parties.    They  weft  bound    Gre®"**®^- 
as  well  b^  the  ties  of  affection,  as  by  those  of  morality  2?6.  -i  Atk 
and  justice,  not  only  to  provide  a  comfortable  support  for  7^066   and 
their  innocent  offspring,  but  to  raise  them  to  that  sUtion  ^Jl^stL^ 
in  society  in  which  the  laws  of  their  counuy,  upon  the  j^  ^^^^^^^ 
marriage  of  their  parents,  places  them :    and,  in  this  there  cited. 
(loint  of  view,  I  cannot  perceive  the  difference  between 
the  situation  of  these  children,  and  a  child^  in  England^ 
who  is  bom  a  week  after  marriage. 

That  child  is  not  {In  return  natura)  a  child  of  the  mar" 
tktge^  yet  he  is  90  by  the  laws  of  his  country,  and  would 
ht  a  purchaser  for  valuable  consideration  under  a  marriage 
aetdement.  In  this  case,  too,  the  marriage^  under  the  influ- 
ence of  ^tir  laws,  makes  these  the  legitimate  children  of  the 
parties  contracting,  And^  in  this  particular  case,  nothing 
but  marriage  was  wanting ;  inasmuch  as  Coutts  had  al* 
ways  recognised  them  as  hie  children;  they  bore  his 
name,  and  are  called  his  children  in  the  marriage  settle- 
ment. 

I  am  therefore  of  opinion  that  they  were  not  volun- 
teers, but  purchasers  for  a  valuable  consideration.  But, 
it  may  be  said,  that  a  deed  may  be  fraudulent  and  void 
under  xht  statute,  though  made  upon  a  good  and  merito- 
rious consideration ;  nay,  that  even  valuable  considera'^ 
tion  will  not  avail,  unless  it  be  also  bona  fide.(b)    And  (6)  5  r«».jan. 

870.      3    C§» 

to  avoid  the  deed  on  this  ground,  it  is  charged  in  the  so.  Twyn^a  ' 
fcill^  tlliat  Coutts  conveyed  all  his  property  in  trust,  &c.        cowp.  m. 

The  amended  bill,  however,  admits  that  the  party,  on  ^^^'  ^•'^' 
the  day  he  gave  his  bond  for  the  debt,  executed  a  mort- 
|pig6  for  a  moiety  of  r,CXX>  acres  of  land  in  Kentucky  to 
secure  it. 

If  this  land  was  not  considered  sufficient  for  that  pur- 
pose, why  did  not  the  party  then  take  additional  secu- 
rity ?     But,  in  addition  to  this,  Coutts  died  possessed  of 

voii,  II.  47 
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a  considerable  resdesute  in  lots  and  lands  in  Nanch^ster 
and  Henrico^  and  his  executor  is  now  in  pursuit  of  a 
large  debt,  which  may  be  recovered. 

I  will  not  pretend  to  .say  how  £ar  the  ncgtect  of. the 
creditor  to  pay  the  taxes  on  the  lands  in  Kentucky  might 
affect  him,  in  a  controversy  with  the  mortgagor^  were 
they  the  only  parties  before  the  court ;  but,  surely,  there 
is  a  wide  difference  between  the  case,  as  it  would  sund 
between  those  parties,  and  the  case  where  the  n^ortgagee 
suffers  the  mortgaged  premises  (which  may  have  been  a 
sufficient  security)  to  become  forfeited)  and  then  comes 
into  a  court  of  equity  to  set  aside  the  legal  rights  of  ihc; 
appellants ;  even  admitting  that  they  are  mere  volunteers*.. 

In  the  case  of  Eppes  v.  Randolph  f  the  court  notice  the 
improper  conduct  of  the  plaintiff  in  Jiot  proceeding,  ia 
time,  to  charge  the  lands  in  the  hands  of  the  devisees, 
which  he  might  have  charged^  in  exoneraticn  of  the,  pur* 
chasers*  .    ,       .    ,         ^ 

In  this  case  there  are  not  only  lands  in  the  hands  of 
devisees,  which  may  yet  be  charged^  but  I  am  by  no 
means  certain  that  the  Kentucky  lands  are  entirely  lost» 
The  last  sale  made,  probably  in  1804,  or  1805,  (for  it 
was  for  the  taxes  of  1802  and  1803,)  was.  of  5,355  acres, 
which  was  sold  to  Philip  Buc/kner.  The  patent  was  oii« 
ginally  granted  to  him ;  and  it  is  not  improbable  that  he 
was  the  cotenant  of  the  other  nioiety,  equally  bound  to 
pay  the  taxes,  and  now  holds  the  land  in  trust  for  the  cre- 
ditor, if  he  would  take  the  trouble  to  loc^k.after  it*.    . 

The  decree  must,  therefore,  be  reversed ;  and,  at  the 
amended  bill  mentions  the  mortgage,  and  there  is  a 
prayer  for  general  relief,  the  cause  must  be  sent  back,  to 
be  proceeded  in  to  a  foreclosure  of  the  mortgage ;  willi 
liberty  to  the  plaintiff  to  amend  his^  bill,  so  as  to  pursue 
the  property  devised  into  the  hands  of  the  devisees  ;  un- 
less, indeed,  the  consent  of  the  parties,  before  the  CQmf> 
missioner,  (as  stated  in  his  report,)  would  have  authorize^ 
a  decree  against  them  for  a  sale  of  the  property  devised. 
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aend  a  foreclosure  of  the  mortgage ;  in  which  case,  this     March, 
court  might  at  once  pronounce  the  decree.  ....... 

CuaUs 

V. 

Judge  Cabell.  The  appellants,  claiming  under  the  Groenhow. 
marriage  setdement»  must  be  considered  either  as  volun- 
teers, or  as  purchasers  for  a  valuable  consideration. 
Admitting  diem  to  be  volunteers,  the  settlement  will  not' 
be  void,  even  as  to  creditors,  unless  the  creditors  cannot 
be  otherwise  satisfied*  For,  although  the  maxim  is,  that 
a  man  must  be  just  before  he  is  generous,  yet  ati  act  that 
is  merely  generous,  or  voluntary,  can  be  set  aside  in  fa« 
vour  of  those  only  who  are  injured  by  it.  He  who  asl^ 
equity,  must  first  do  equity.  Oreenhow  should  have  gone 
against  the  odier  estate  of  Coutts  before  he  invaded  the 
setdement;  and  even  common  justice  required  that  he 
should  resort  to  that  fund  which  had  been  set  apart,  with 
his  own  consent,  for  the  payment  of  hfs  debt,  before  he 
disturbed  arrangements  made  in  favour  of  others,  for 
whom  Coutts  was^  at  least,  morally  bound  to  provide. 
There  is  nothing  like  actual  fraud  proved  in  this  case. 
It  does  not  appear  that  Coutts  owed  any  other  debt  than 
that  to  Greenhow :  and  for  the  payment  of  that  debt,  he 
conveyed,  before  the  execution  of  the  marriage  settle- 
ment, property  which  is  admitted  to  have  been  amply 
sufficient  for  the  purpose.  If  that  property  has  been  lost 
in  consequence  of  the  non-payment  of  taxes,  it  will  be  a 
question  for  subsequent  inquiry  on  whom  that  loss  shall 
fall;  at  least,  so  far  as  relates  to  the  payment  of  Greene 
how^s  debt. 

But  the  appellants  are  purchasers  for  a  valuable  consU 
deration;  and,  as  such,  will  hold  die  property  settled  on 
them,  even  against  all  creditors.  So  far  as  relates  to 
Mrs.  Coutts^  it  seems  difficult  to  imagine  on  what  ground 
a  doubt  xould  have  been  founded.  That  marriage  is  a 
valuable  consideration  seems  to  be  so  firmly  established 
as  a  general  principle,  as  to  preclude  the  necessity  of  re- 
ferring to  authorities.     I  wiU,  however^  barely  mention     ^ 
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the  case  of  Eppes  v.  Rondalplu  liiH  tb^  chajQcdlqr^  VB^ 
declaring  the  settlement  void,  muat  bav^  gone,  I  pre*^ 
sumef  on  the  idea  that  the  cohabitation  of  the  partiea,  be- 
fore the  marriage,  will  take  thisi  case  ovit  of  the  general 
rule.  This  is  the  first  time,  ao  far  as  (  have  Qli»erve4t 
that  this  exception  has  been  cpntf^oded  for,  either  in  tbU 
country  or  in  England.  Supported  neither  hf  mxtho* 
rity,  npr  reason,  it  cannot  be  admitted*  I  absdl  not  \m 
the  apologist  of  the  conduct  of  the  parties  befora  ibeir 
marriage.  They  have^  bovev^,  legitimated  the  smov 
c^nt  offspring  of  their  criminal  intercourte,  and  bi^vK 
made  to  aociety  all  the  atonement  in  ik^  power  i  wA. 
X  am  unable  to  perceive  any  reason,  in  Xi^^Qcatioii 
of  marriage  settlemei|ts  generally,  which  doef  not  9V/^ 
to  this  in  particular.  If  the  consideration  of  ^%  mfr** 
riagc  be  valid  as  to  tbe  parties  to  tbe  marriage,  it  wouH 
undoubtedly  be  equally  so,  as  to  the  ieeue  of  tbe  mar<r 
riage ;  for  there  has  never  been  ajn  attempt  |o  d^tingutsb  , 
between  them.  Nor  doe^  our  a^  of  asaembly  m^^ 
any  difference  between  children,  born  (a&  in  tba&  c^M^} 
before  the  marriage,  but  recognised  by  the  &thert  9n4 
those  bom  after  it.  As  far  aa  relates  to  tbe  At^^ndi 
they  are  the  children  qf  the  marriage,-  for^  withoiU,  thf 
marriage^  they  would  not  be  considered  as  hi^  cbiUtrenf* 
Sy  the  common  law»  a  child  begotten  ie/ore^^  twt  ^itffii 
after  marriage^  is  legitimate,  and  wovild  certainly  bt 
entitled  to  the  benefit  of  a  settlement  providing  for  tb^ 
issue  of  the  marriage;^  and  our  act  of  i^sembly  hna 
placed  the  children,  in  this  case,  on  the  same  gromdt 
I  am  therefore  of  opinion  tbat  the  decree  of  tbe  cban* 
cellor,  so  far  as  it  affocts  the  marriage  settlement,  is 
erroneous,  and  ought  to  be  reversed  j  and  ^hfU  the  caipt 
be  remanded  for  farther  proceedings  in  relation  tfi  lbs 
property  not  contained  m  that  settlements 


Judge  3iioos;s%    It  does  nqt  s^pear  by  any  Aing  im 
the  record,  that  it  was  th^  v^lention  dl  ibe  {wticst  ^ 
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nrecuthig  the  marriage  settlement,  to  commit  a  fraud  on    MAmea, 
the  creditors  of  Reuben  Cautte.    On  the  contrary,  it  doea  ' 

not  appear  that  there  were  any  debts  except  the  one,  the      ^^^ 
payment  of  which  was  provided  for  by  the  mortgage  of  Gfceahov, 
1^  Kentucky  lands. 

With  respect  to  the  want  of  personal  inducement  to 
the  marriage,  if  it  eiusted,  as  seems  to  be  supposed  by 
the  chancellor,  I  am  not  prepared  to  say  that  fraud  would 
be  dedttdUe  from  that  circumstance.  The  case  appears 
to  me  (with  the  exception  of  a  single  circumstance  at* 
tending  it)  to  present  the  naked  question,  whether  a  ^ 
nuirriage  settlement,  intended  to  provide  for  the  husband 
and  wife  and  their  children,  is  a  valid  contract  against 
creditors*  In  the  case  of  Eppee  v.  Randolph^  on  a  ques- 
tion between  creditors  and  those  claiming  under  the  mar- 
riage articles,  it  was  decided  by  this  court  that  the  set- 
tlement was  valid  against  creditors,  and  that  those 
claiming  under  it  were  purchaeera^  and  not  vobmieere; 
but  it  is  rflied  on,  in  this  case,  that,  though  the  settle- 
ment,  as  to  the  husband  and  ivife^  is  valid,  within  the 
rule  laid  down  in  the  foregoing  case,  3ret  that,  as  to  the 
chiUren  bom  before  the  marriage,  the  consideration  of 
the  contract  cannot  enure  to  them^  and  that  they  must 
take  as  veltmteera^  and  not  as  purchoeere. 

By  the  common  law,  base  begotten  children,  if  not  base 
bom^  arf  legitimated  by  the  marriage  of  the  parents* 

By  tKe  civil  law,  the  marriage  of  the  parents  legitima- 
ted base  born  children.  Our  act  of  assembly  on  this 
subject  has  adopted  the  rule  of  the  civil  law,  with  this 
additioai,  that  the  children  must  be  recognised  by  the  fa- 
ther to  be  his.  This  was  obviously  to  remove  the  objec- 
tion of  those  who  contended  for  the  superiority  of  the 
common  law  nde  over  the  rule  of  the  civil  law,  (in  this,) 
that,  by  the  latter  rule,  the  husband  by  the  marriage  was 
compelled  to  iather  children  not  acknowledged  to  be  his 
own,  and,  of  consequence,  the  motive  to  marry,  would 
not  be  80  strong  as  under  the  rule  of  die  common  law» 
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ifAmoH,     The  case  aow  under  consideration  is,  completely,  as  tcf 

^^^^       this  point,  within  the  act  of  assembly  before  mentioned  : 

Cott^^       the  children,  though  base  bom,  are  legitimated  by  the 

Greenhoir.  marriage  of  the  parents,  and  the  recognition  of  them,  as^ 
his  own,  by  the  husband,  both  before  and  after  the  mar- 
riage. Upon  this  view  of  the  subject,  I  cannot  perceive 
the  accuracy  of  that  reasoning  which  would  put  them  in 
a  worse  situation  than  that  of  those  bom  after  the  mar- 
riage* -  It  cannot  be  founded  on  any  thing,  in  the  moral 
condition  of  the  parties,  to  invalidate  the  contract,  it 
never  has  been  contended,  that  I  know  of,  that  a  base 
begotten  child  could  not  be  provided  for  by  marriage 
settlement,  to  the  exclusion  of  creditors,  by  the  princi- 
ples of  the  common  law.  No  case  to  that  effect  has 
been  produced ;  and  I  cim  see  no  difference  in  reason 
between  a  provision  for  a  base  begotten  child,  legitimated 
by  the  marriage  of  the  parents  according  to  the  rule  of 
the  common  law^  and  for  base-^orn  children  legitimated 
by  the  marriage  ••of  their  parents  under  the  rule -of  our 
law.  The  policy  is  the  same,  though,  pei4iaps,  not  so 
strong  in  the  last  case  as  in  the  first.  ' 

The  time  of  the  marriage  must  be  unimportant.  Up* 
on  this  point,  then,  I  am  of  opinion  the  chancellor  erred, 
and  that  the  decree  should  be  reversed,  and  this  cause 
'sent  back  to  the  court  of  chancery  for  further  proceed- 
ings to  be  had  in  relation  to  the  property  of  Reuben 
Coutte,  not  comprehended  in  the  marriage  settlement ; 
the  daim  to  which  not  having  been  charged  in  the  bifl, 
nor  controverted  in  this  case,  I  give  no  opinion  respect- 
ing it. 

Judge  Flbic ivo.  On  an  attentive  examination  of  the 
record,  it  appears  to  me  that  the  decree  is  erroneous,  and 
that  the  bill  ought  to  have  been  dismissed  with  costs.  The 
decree  is  expressly  founded  on  an  opinion  that  the  deed 
of  marriage  settlement,  in'th^  proceedings  menti<med, 
was  fraudulent  as  to  tlie  creditors  of  Reuben  Coutte.  T^ 
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show  the  grounds  of  a  contrary  opinion,  and  my  reasons    Ma&os, 
for  thinking  the  bill  ought  to  have  been   dismissed)  I       ..^ 
must  take  a  short  view  of  the  facts  and  circumstances      C9aMM 

T. 

as  they  appear  on  the  record.  Greenhoir. 

Reuben  Coutts  being  indebted  to  Hkis  &P  Camphell^  on 
the  29th  of  Augttstf  1799,  executed  to  them  three  notes, 
or  single  bills,  under  seal,  for  154/*  Bs»  4^.  each,  payable 
respectively,  on  the  first  days  of  September,  1800,  1801, 
and  1802,  with  interest  from  the  dates ;  which  bills  were 
immediately  assigned  to  George  Greenhowy  with  recourse' 
on  the  assignors,  in  case  of  insolvency.  On  the  same 
day  Cotats  executed  a  mortgage  to  George  Greenhow^ 
the  assignee  of  the  bills,  for  a  moiety  of  a  tract  of  7,000 
acres  of  land,  on* Locttst  Creek,  north  fork  of  licking',  in 
the  state  of  Kentucky,  which  mortgage  was  duly  recorded 
in  the  court  of  appends  in  the  state  of  Kentucky,  Hit  29thtof 
yune,  1 800.  In  the  years  1 802  and  1 803,  Greenhow  insti« 
tuted  suits,  and  obtained  judgments  against  Coutts  on 
those  bills ;  and  issued  writs  oi  Jieri  facias  thereon,  which 
were  returned  "  no  eJTects^'^  and,  in  July,  1 806,  those  judg- 
ments were  assigned  to  James  Greenhow,  the  complainant 
in  this  suit :  who,  in  his  original  bill,  charges  that  Coutts, 
being  indebted,  not  only  to  George  Greenhow  and  himself, 
but  also  to  various  other  persons,  on  the  10th  oi  September y 
1799,  executed  to  Samuel  M^Craw  and  others  a  convey- 
ance of  his  whole  estate,  real  and  personal,  under  the 
guise  and  pretence  of  marriage  articles,  &c.  when  it  ap- 
pears by  the  record  that  Coutts  was  not  indebted  to  him, 
but  by  the  assignment  of  the  judgment  aforesaid,  which 
\oxAi  place  near  seven  years  after  the  date  of  the  mar- 
riage settlement.  In  his  amended  bill,  he  charges  that 
the  said  Reuben  Coutts  executed  a  mortgtige  to  George 
Greenhow  upon  some  lands,  alleged  to  belong  to  him  in 
the  sUte  of  Kentucky,  to  secure  the  payment  of  the 
debt;  and  further  charges,  that  Coutts  executed  the 
mortgage,  merely  as  a  colour  to  justify  the  fraud,  then 
meditated,  of  conveying  away  all  the  property  he  had; 
that  being  informed  of  It,  he  made  inquiry  respecting 


Digitized  by  VjOOQ IC 


376 


Siyreme  CmtI  qfAppetUe. 


March, 
mil. 

Ceutts 

T. 


die  same,  (having  utidetiitood  ihai  to  be  the  6tilyobj«etiotfi 
to  paying  the  debt  out  of  the  pretended  trust  estate,)  and 
has  been  informed,  believes,  and  dierefere  charges,  that 
Reuben  Coutts  having  neglected  to  pay  the  taxes  on  the 
said  land,  it  was  sold  for  the  same,  about  the  time  tfepce* 
cutinff  the  said  mortgage,  of  which  the  said  Coutte  had 
notice;  and  George  Greenhow^  in  his  answer  to  this 
amended  bill,  says/  that  some  time  after  the  execution  of 
the  said  mortgage,  he^  upon  inquiry,  discovered  that  the 
lands  had  been  sold  for  the  payment  of  taxes ;  and  un* 
derstood  the  sale  happened  some  time  in,  or  abouty  the 
year  1799:  and,  finding  the  mortgage  afforded  him  no 
security,  he  instituted  the  suits  on  the  single  bills,  and 
recovered  the  judgments  referred  to  by  the  plaintiff.^ 
It  seems  that  both  the  plaintiff  and  himself  (whose  duty 
it  was  to  pay  particniar  attention  to  the  important  sub^ 
ject)  had  been  most  egregiously  misinformed,  fraVk 
whatever  source  their  'information  might  have  beea 
derived ;  for  it  appears,  by  a  certificate  of  George  JiktH" 
eofif  auditor  of  public  accounts  in  the  state  of  Kentuciy^ 
that,  on  the  11th  day  of  November ^  1802,  (upwards  of 
three  years  after  the  date  of  the  mortgage,)  750  acres» 
part  of  the  said  land,  were  sold,  for  the  tax  of  1 600,  to 
Samuel  C.  Hall  and  Anthony  Foster  ^  for  the  sum  of  S  dollars 
and  75  cents.  At  an  after  date,  (but  when  is  not  stated 
in  the  certificate,)  875  acres  more  were  sold  (supposed 
to  be  for  the  tax  of  1801)  to  ^.  &f  Z.  Henderson  6?  Co* 
for  the  sum  of  7  dollars  and  81  1-2  cents.  And  5^355 
acres,  the  remainder  of  said  undivided  7,000  acres  of 
land,  were  sold  for  the  taxes  of  1802  and  1803,  to  Phikp 
Buckner^  (who,  it  seems,  was  equally  interested  widi 
Coutts  in  the  said  7,000  acres,)  for  the  sum  of  19  dollars 
and  31  cents.  The  precise  time  of  this  laUer  sale  is  not 
stated ;  but  it  could  not  have  been  before  the  year  1804; 
(long  after  the  judgment  had  been  obtained  on  the  notes  ;) 
for  the  sales  of  lands  in  Kentucky  for  taxes,  are  aevesr 
made  sooner  than  October  next  succeeding  the  year  after 
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which  they  become  due.    Thus  did  Gebrge  Greenhaw.     March, 

^  .  1811. 

tKe  mortgagee,  (m  whom  the  legal  title  to  the  land  was 
vested,  no  iaterest  remakiifig  in  Coiitts^  except  his  equity 
of  redemption  on  paying  the  de"bt  with  interest  thereon,)  Gre«»^^' 
flfctffer  this  valuable  tract  of  lahd  (a  moiety  of  7,000' 
^cres)  to  be  sold  for  about  half  a  cent  per  acre;  when  less' 
than  36  dollars,  divided  into  four  equal  annual  payments. 
Would  have  saved  the  whole  undivided  7,000  acres! 
And  yames  GreenhoWy  the  assignee  of  the  judgments, 
(standing  on  no  higher  ground  than  George  Greenhow 
occupied,)  comes  into  a  court  of  equity  to  annul,  and  set 
a^ide,  zsfrauduienty  a  marriage  contract,  fairly  and  bona 
Jtde  made,  upon  one  of  the  most  important  and  valuable 
Considerations  known  in'  civil  society.  Coutti,  after 
having  lived  many  years  with  Jdne  tTtw^  and  having 
several  children  by  her,  bom  out  of  wedlock,  took  the 
laudable  resolution  to  marry  her ;  and,  on  the  10th  of  Sep'^ 
iember^  1799,  (12  days  after  the  date  of  the  notes  and 
tnortgage,)  executed  the  marriage  settlement,  in  the  pro* 
ceedings  mentioned;  and  on  the  17th  day  of  the  same 
month,  intermarried  with  the  said  Jane  New;  and  there- 
by legitimated  his  said  children,  five  in  number;  which 
1  consider  a  very  laudable  and  meritorious  transaction^ 
especially  as  he  had  given  ample  security  for  the  debt^ 
ppw  sought  to  be  made  out  of  die  trust  estate,  or  mar* 
^age  setdem^n^;  which  aecurity  was  loat,  as  I  conceive, 
Uu-ough  tHe  grof  p  negligence  of  the  mortgagee,  as  it  may 
be  £airly.preBun|ed  that  the  taxes  of  the  land  had  been 
regularly  paid^  down  to  the  d^te  of  the  mortgage;  it 
spearing  by  the  record,  that  the  first  sale  of  the  land 
for  taxes,  was  for  the  tax  of  1800,  though  not  made  un- 
tU  the  11th  day  of  November ^  1802.  Admitting,  how* 
^er,  that  the  ii^ortgagee  ws^  no  way  responsible  for  the 
loss  of  the  mortgaged  land,  the  deed  of  marriage  settle- 
ment, bona  fide  made,  on  a  valuably  consideration^  wns, 
nevertheless,  valid,  both  in  law  and  equity,  and  ought  to 
be  supported*  See  the  decree  in  the  case  of  Bppes  s. 
TOiu  II.  48 
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RatuMph^  2  CU4  im.  where  the  deeds  to  Sickard  Rat^ 
doph^  jun*  and  to  Dtmd  l&ad^  Rondolph  were  sustuned, 
upon  much  slighter  foundatioiis*  It  seems^  1^  the  re- 
port of  the  conunii^oiier,  that  CwtU  was  possessed  of 
considerable  property,  not  comprised  in  the  marripge. 
settlement ;  which  he  afterwardr  disposed  of  by  his  will  i 
(but  whether  acquired  before,  or  after  the  settlement^ 
does  not  appear ;)  and  which  was  neither  charged  in  the 
bill,  nor  noticed  in  eidier  of  the  answers;  but  may  per- 
haps be  liable  to  satisfy  Greenhow^a  debt*  On  this  point, 
however,  I  give  no  opinion,  as  there  may  be  <Mher  supe- 
rior claiins  upon  it.  My  opinion,  upon  the  whcde,  is, 
that  the  decree  be  reversed,  and  the  bill  dismissed  with 
costs ;  but  without  prejudice  to  any  future  suit  the  a|^ 
pellee  may  be  advised  to  bring  for  the  recovery  of  Ua 
debt,  to  be  satisfied  out  of  other  property  than  that  comr 
prised  in  the  marriage  settlement.  But  a  majori^  of 
the  court  being .  of  opinion  that  die  cause  ought  to  be 
remanded  for  further  proceedings  to  be  had  therein,  the 
following  entry  (which  has  been  seen  mid  approved  by 
Judge  Roanb)(1)  b  to  be  made. 

•*  The  Couar  is  of  opinion  that  die  decree  is  crro- 
neous  in  adjudging  the  deed  of  trust,  or  marriage  settle^ 
ment  in  the  proceedings  mentioned,  to  be  fraudulent  as  to 
the  creditors  of  Jteuten  Cautts^  and  in  ordering  the  slaves 
and  personal  estate  mentioned  in  the  said  deed,  and  in 
the  commissioner's  report  of  the  18tfa  of  Septemherf 
1810,  to  be  txAA  to  pay  to  the  plaintiff  his  debt  and  costs, 
also  in  the  proceedings  mentioned ;  this  court  being  of 
opinion  diat  the  said  deed  of  setdement,  having  been 
bona  fide  tsaA& on  a  valuable  consideration,  is  valid,  and 
ought  to  be  susuined,  and  that'  no  part  of  the  esta^ 
therein  comprised  is  subject  to  the  debts  of  the  said 
Reuben  CouHa.^ 

Decree  reversed,- atnd  cause  rdnanded  for  further  pro- 
ceedings. >  ^ 

(i)  Note.    Judge  Roans  wm  one  of  the  ooort  whidi  hetrd  the  came 
ars<^  but wai not  praentwhen the opinioni #ere delireretf. 
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Hook  against  Naimy  Pagcc  and  her  Children.         J^^ 

IN  a  suit  for  freedom^  the  jury  returned  a  verdict  in  J^t  mH  for 
the  following  words :  *^  We  of  the  jury  find  that  the  appeu'  to  Um 
plaintiff  Nanny  Pagee  was  brought  into  the  common-  jteci^/iiMt 
wealdi  of  Virginia  from  the  state  of  North  Carolina^  by  t\£!^^^ 
Thomas  Jones^  subsequent  to  the  fifth  of  October^  1778 ;  JJ^^  ^^ 
that  f/*  the  said  plaintiff  was  a  slave,  it  doth  not  appear  to  J|,^'*jJJj^^ 
the  jury  that  the  said  Thomas  Jones  did  comply  with  the  wjjjj*  it  fcc 
provisions  of  the  act,  entided  *  An  act  for  preventing  the  oilier  lide, 
further  importation  of  slaves.'(a)  We  of  the  jury  also  teended  Hi 
Jindyfrom  inspection j  that  the  smd plaintiff  Nanny  Pagee  {Jj^  TST^ 


is  a  white  woman*  We  of  the  jury,  therefore^  find  that  Sjg^  j^ 
the  plaintiffs  are  free  persons  and  not  slaves  i  and  we  find  ^^^'^^^^ 
for  them  one  penny  damages*^  ^^  Jiev.  p. 

Judgment  for  the  plaintifis,  and  appeaL 

Three  bills  of  exceptions  were  taken  by  ffooi^  the  de- 
fendant, to  sundry  instructions  and  opinions  of  the  court 
upon  the  evidence.  But  since  the  decision  by  this  court 
diiefly  turned  upon  one  circumstance,  and  the  general 
scope  of  the  exceptions  sufficiently  appears  in  the  follow- 
ing opinions,  a  farther  statement  may,  with  propriety,  be 
dispensed  with. 

The  cause  was  argued  by  die  Attomey*General  and 
Wirt^  for  the  appellant,  and  Wickham^  for  the  appelleesi 
at  considerable  length,  on  a  variety  of  poinu. 

It  vras  contended,  on  the  part  of  the  appellant^  that  the 
verdict  was  not  general  but  special.  The  word  *^  there^ 
forei'^  compels  the  court  to  inquire  whether  the  premises 
were  correct  from  which  the  jury  drew  their  conclusion* 
Where  the  verdict  makes  a  statement  of  facts,  and  con* 
dudes  widi  a  general  finding,  the  court  have  a  right  to 
consider  it  a  speciiU  verdict*    Hobart^  p.  53«    The  ques- 
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Maroh.     tion  then  is,  do  the  facts  found  warrant  a  jodgment  fenr 

1       the  plaintiffs  ?    The  mere  ctrcumstance,  that  they  are 

Hooi(.      white^  is  not  of  itself  syflkient.     If  it  be  admitled  dutt, 

P«gee,      prima  facie^  every  white  person  is  free,  it  is  only  a  pte^ 

^\     gumption  which  stands  until  rebutted  by  other  circnm- 

.stances :  but  other  circumstances  appear  in  this  reconl 

showing  the  plaintiffs  were  slaves.     The  first  part  of  the 

verdict  is  incomplete,  and  too  uncertain*    Te  emide  the 

plai^itiffs  to  recover,  the  jury  should  have  found^hat  they 

,   were  not  held  by  yones  either  by  descent^  marriage,  of 

devise,  and  that  he  failed  to  take  the  oath  prescribed  by 

law*    The  prominent  fact,  that  the  plaintiffs  were  slaves 

when  imported,  is*  stated  hypotketically  only)  and  toe 

prop^sitione  hypothetica  nihil  se^uiiur*    The  ji^y  have 

left  it  to  the  court  to  find  <i  fact  which  they  should  have 

found  themselves. 

On  the  other  side  it  was  said,  that  the  verdict  closed  all 
other  questions  by  finding  that  the  plaintiffs  were  w/d^ 
persons;-  that  if  the  courts  in  Bu4gtns  y.  WrigkU^  1  iSf«'%f 
M'  134*  could  form  its  judgment  by  inspecttany  to  ntig^ 
the  jury^  in  this  case ;  that  the  jary^s  stating  the  facta  on 
which  their  opinion  was  founded,  did  not  prevent  their 
verdict  from  being  general;  and  that,  as  to  the  other 
point,  the  finding  *^that  the  plaintiffs  were  brought  into 
this  state  after  the  fifth  of  October^  1778/*  was  sufficient 
to  entitle  them  to  freedom;  it  being  incumbent  on  the 
defendant  to  show  fttets  bringtilg  the  case  within  sodlke'of 
the  exceftione  qt  the  act ;  which  he  had  not  done. 

Saturday^  June  22d.  The  Judges,  Coalter,  Cabell 
and  Brooke,  (Koave  and  Fleming  being  absent,)  pro- 
nounced their  opinions  seriatim^ 

Judge  Coalter.  The  jury  in  this  case  find  two 
facts  ;  1.  That  the  plaintiff  Nanny  was  brought  into  thii 
commonwealth,  from  the  state  of  North  C&rttHna^  by 
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Tkom^  y^nes  subaequent  la  tke  5di  of  October ^  1T7B ;     ^^^cu, 
3.  Tb^  alao  -findf/rom  in9^ti0n^  that  the  %wi  plaintifF      ...^ 
J^^iifti^Piijr^e  b  ft  white  woflMii.  ^^ 

After  findhig  these  two  facts,  the  juiy  go  on  to  sajr,      ***«**. 
^  We  4^  die  juiyy  therefore,  find  that  the  plaintifls  are 
free  persons,  and  not  shivcs ;  mid  we  find  for  them  one 
pennj^  damages." 

I  say  nothing  of  the  other  finding,  to  wit,  ^  that  if  the 
aatd  plahitiff  was  a  stave,  it  doth  not  appear  to  the  jurjr 
that  the  said  Thomas  Jones  did  comply  with  the  provi- 
sions of  the  act  for  prev^iting  the  further  importation  of 
slaves ;"  because  the  jury  need  not«  find  the  negative  of 
a  fisct  which  die  defendant  must  show,  in  order  to  sup- 
port his  ptea  of  justiiicatiom  That  part  of  the  verdict, 
therefore,  must  clearly  be  rejected  as  surplusage*  The 
case,  then,  will  stand  upon  the  odier  two  facts,  accompa- 
nied with  the  general  finding  diat  die  plaintiffs  are  free. 

The  facts  aforesaid  are  entirely  distinct  in  their  nature, 
and  not  depending  at  all  on  the  same  testimony ;  and 
ehherof  them,  if  found  upon  proper  and  legal  testimony^ 
will  entide  the  party  >  ipoo  faCto^  to  freedom,  unless  the 
defendant  can  show  something  to  take  his  case  out  of 
dteir  infliiencek 

X  am  fordier  of  o]^inion  that,  if  the  court  erred  in  any 
instruction,  or  opinion  given,  which  might  have  had  an 
improper  infiuenc^  With  the  jury,  on  the  finding  of  either 
one  of  those  facts,  yet,  if  the  other  fact  was  properly  and 
legally  found,  the  judgment  ought  not  to  be  reversed  be^ 
cau»e  of  that  error.  For  example,  if  the  court  erred  as 
to  the  first  finding,  in  not  permitting  die  jury  to  presume 
that  the  oath  required  by  law  was  taken,  yet,  if  it-is  pro- 
perly found  that  the  plaintiff  Nanny  is  a  whiu  woman^ 
and,  therefore,  she  and  her  children  free,  they  cannot  be 
turned  round  to-  contest  dieir  right  to  freedom  on  ano<* 
ther  and  independent  point,  even  if  that  other  point 
ilnight  ultimately  be  found  against  them.  Suppose  the 
court  had  permitted  the  jury  to  presume^  nay,  suppose  the 
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^^^>     defendant  had  positively  pre^ed^  and  the  jury  had^./bMN< 

^-«—      that  Jontn  took  the  oath  pn^crihed  by  die  :4<h  aectton  ^ 

^^       the  law ;  yet,  if  the  jury  had  found  th^tvdie  plaimMrwlia 

P«a^*      a  tpAaV^  woman, and,  therefore, ahe mid  heri^dren Iree^ 

they  could  not  be  contimsed  in  ahvefy  beomtte  diefhad 

been  claimed  and  held  as  skves..    So,  ^  cofi9ff«a,'tf  she 

IS  blacky  and  that  circumstance  had  been  fMind  agiunst 

her,  or  if  it  had  been  improperly  found  that  she  is  wUte  ; 

yet,  if  the  other  point  was  weU  foond  in  her  fiifonr^  she 

would  prevail* 

But  I  incline  to  think  that  bodi  diese  poiati  were  weS 
found  in  her  favour. 

The  bills  of  exeeptbns  admit  that  the  plafaitiff  J/lmmtf 
was  imported  into  this  state  aboytt  the  year -ICSO;  mmI^ 
consequently,  if  she  was  a  slave,  her  case  woi^d  beaiib» 
ject  to  the  act  of  1778  above  refierred  to:  and  the  dt^ 
fendant  alleges,  in  die  bill  of  excepdops,  that  *JbiMr 
came  within  the  provisions  of  the  4th  section  of  tbatfacC, 
to  wit,  that  he  had  taken  the.oatb^  &c«  He  Aies  n^  pre* 
tend  that  his  case  was  embraced  by  any  of .  tli»- tM&er 
provisions  in  the  law,  but  states  the  reveinfte.  .A  gra<. 
deal  of  testimony  is  brought  into, the  recordt  under  out 
of  the  bills  of  excepuons ;  and  the  tesdmony  pf  the  de- 
fendant goes  to  show  that  y^nea  purchased  Ifofm^  as  n 
slave,  in  North  CaroMna^  and  brought  h^r  vam  4m  etale^ 
where  he  resided  for  several  years;  so  that  the  bill  frf 
exceptions,  as  well  as  the  testimony^  exclude  the  iififitk 
that  he  claimed  immunity  from,  the  general  pro^iiiooi 
of  the  law,  on  any  ground  other  than  that  of  ha^»gtft» 
ken  the  oath ;  and  he  moves  the  court  to  instract.the 
jury,  that  it  b  not  necessary,  under  the  drcumeimtcm  ef 
thie  ease^  that  the  defendants  should  prove  by  pom^m 
teatmony  that  Jonee  took  the  oath  recpiired  by  kw  %  but 
that  the  jury  may,  at  this  (BsUtmerf  timejfreiumttit  m 
have  been  done*  .         .  ^ « 

What  are  the  clrcumitancee  tf  the  caee^  upon  which 
this  court  are  to  form  an  <^>inioa  of  die  correctness  of 
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the  jttd^ent  bdow?  ,  Tboae  coronmstaiices  were  eonaU    ^^®*< 
dered  at  entitled  to  important  weight  with  the  court      —1 
below  in  forming  their  decision ;  and^  unless  the  party       "^ 
chose  to  detail  them  in  his  exceptions,  how  are  we  to      ^^^ 
judgeof  the  oorreetness  oi  that  decision?     The  quea- 
^n  is.iiot  an  abstract  one,  horwfar^  in  any  possUk  ca$e^ 
the  Jury  might  be  left  to  premime  that  the  oath  was 
taken;  (and  if  it  was,  it  Ironld  have  been  improperly 
propounded^  and  the  opinion  extrajudicial;)   but  the 
question  is  whether,  under  the  circumstances  cf  this  case^ 
the  jury,  ought,  {M'esume  it  i 

It  may  be  said  tba^  though  the  circumstances  of  this 
case  are  not  deOMled  in  Mia  biU  of  exceptions,  they  are 
to  be  found  in^a  preceding  one.  If  we  resort  to  that, 
what  are  they  ?  That  this  plaintiff  Nanny  was  imported 
about  the  year  1780,  or  1781 ;  tint  the  defendant  pur* 
chased  her  at  a  sheriff's  sale,  to  satisfy  his  own  debt,  at 
which  time  it  was  rumoured  that  she  was  free,  and  others 
Aereby  were  deterred  from  bidding,  so  as  to  put  him  on 
his  guard ;  that  diis  suit  had  been  depending  about  five 
yenrs  from  its  institution,  until  the  verdict  aforesaid  was 
found;  and  that,  notwithstandiog  this  warning,  and  this 
time  to  prepare ;  notwithstanding,  too,  the  prima  facie 
evidence,  from  con^exhtty  that  this  woman  was^  free, 
(a  circumstance  well  calcidated  to  produce  early  inquiry 
and  scrutiny,)  there  is  not  a  particle  of  testimony  going 
to  prove  (although  several  neighbours,  of  the  party,  at 
the  time,,  are  examined)  that  Jsnes  ever  went  to  a  ma- 
^trate  to  take  the  oath ;  ever  said  he  had  done  sot  or 
any  circumstance  whatever,  saoe  the  lapse  oftime^  where* 
on  to  ground  a  presumption  that  he  had  complied  with 
the  law* 

I  therefore  incline,  at  present,  to  think  that  the  direc* 
tion  of  the  court,  going  to  negative  this  application^  was, 
under  the  circumstances  (f  this  case^  correct.     But  it  is- 
said  die  court  went  farther,  and  by  that  may  have  pre- 
vemed  the  defendant  from  offering  proof  that  he  held  by 
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March,  devise,  &c.  If  the  coart  did  go  farther,  it  must  have 
— — —  been  in  discussing  an  abstract  questichi  which  dSd  nbt 
^^  arise  in  the  case,  was  extrajudicial,  could  do  ik>  injury 
^^'^'  in  the  case,  and  was,  therefore,  nc>t  a  ground  for  except 
•tiont  or,  if  the  party  did  lose  any  thing  by  thaCpart  of 
the  opinion,  he  ought  to  have  shown/ by  the  Mil  of  ex- 
ceptions; its  operiltion  on  the  case.  This,  however,  is 
not  pretended.  The  reverse  appears  to  be  the  fact. 
Sut  I  do  not  understand  the  opinion  to  go  so  far  as  to 
ttiimre  positively  a  certificcAe  o(  tht  tnaffis&dte.  It  re- 
quires positive  testimony,  it  is  true,  to  prove  that  Jones 
took  the  oath;  and  that  the  jury  could  not,  in  this  case, 
presumiy  8cc.  This  latter  was  the  great  question  pro- 
pounded. The  party  doei  not  pretend  to  have  either  posi- 
tive, or  circumstantial  testimony ;  and  the  court' say  that 
the  jury,  in  this  case^  cannot  presume ;  and,  as  1  before 
said,  I  incline  to  think  that,  sofar^  it  was  rightly  decided* 

But,  if  I  am  wrong  as  to  this,  and  if  die  first  point  is 
found  under  circumstances  that  would  require  another 
trial,  if  thai  were  the  only  point  on  Which  the  plalntifis 
could  succeed,  yet  I  am  clear  that  diere  can  be  no  objec- 
tion to  the  other  finding,  to  wit,  ^  that  the  plaintift'  Jfarmtf 
is  a  white  woman.*^ 

The  jury  find  this  fact  upon  their  &wn  knowledge^  in 
bther  words,  by  inspection.    Was  this  improper? 

The  jury  are  to  ascertain  the  feet  one  way  or  the  other, 
andj^^m  evidence* 

^  An  certainty  is  a  clear  and  distinct  perceptibn;  and 
an  clear  and  distinct  perceptions  depend  upon  a  man% 
own  proper  senses ;  and,  as  all  demonstration  is  founded 
oh  the  view  of  a  man's  own  proper  senses,  by  a  grada- 
tion of  clear  and  distinct  perceptions,  so  all  probability 
it  founded  upon  obscure  and  indistinct  iriews,  or  upon 
(a)  om.  report  from  the  sight  of  others.^(a) 
9^  3,  *''  "*  If  the  plaintiflT  Nanny  had  not  been  before  die  jury, 
diey  must  have  found  their  verdict  upon  the  testimony 
of  odiers,  which  would  have  amounted  oidy  to  a  proba* 
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btllff .  toot  htre^  thty  hxtt  fht  lA^htnt  eyideftc^,  iMt  ^f^^f** 
eyidence  of  their  owti  seA&eii ;  iiid  upon  that  they  find  t 
irerdict ;  in  other  words^  the  jvay  find  ft  vefdict  u|^ 
their  own  knowled^.  Thtfy  find  t  fftct  Whieh  tAiiktb  it 
im{>OMible  for  the  defendant  Hgfatftilly  to  hold  this  wo* 
man  and  her  children  as  slaves;  and  they  siqieriidd  t6 
this  finding,  ^  that,  therefoi^,  they  are  fftt  Arsons,  and 
not  slaves.^'  Touching  the  evidence,  as  to  this  facti 
there  is  no  objection^  Or  eju:e{)tioli.  The  defendant  bi- 
troduces  witnesses  to  prove  that  she  is  not  a  white  wo^ 
man*  Those  witnesses  give  theit*  opinions  from  the 
evi<fence  of  their  senses:  no  person  proves  her  birth^  or 
parentage.  The  jury  believe  their  oivn  senses^  in  prefer- 
ence to  the  opinions  of  the  witnesses  ;  and,  if  the  court 
were  in  error  on  every  other  point,  this  fact,  .being  fairly 
and  legally  found,  must  conclude  the  case. 

I  atti>  therefore^  in  favour  of  affirming  the  judgment. 

Judge  CAtZhU  llie  issue  in  this  case  was,  whether 
the  appellees  were  free  persons,  or  slaves ;  and  that  issue 
was  found  in  their  favour.  It  is  no  objection  to  diis 
verdict  that  the  jury  have  stated  the  grounds  on  which 
it  is  founded.  The  principle  that  verdicts  should  not 
find,  argnmentativefy^  the  matter  in  controversy,  means 
only  that  they  shall  not  leave  it  to  be  inferred  by  argu- 
ment, but  shall  find  it  expressly,  Here^  it  is  expressly 
found.  The  case  in  Hobart  does  not  apply.  Therej  the 
jury,  aftter  finding  a  fact  specially^  drew  from  it  a  conclu- 
sion not  warranted  by  law,  and  then  referred  the  whole 
to  the  consideration  of  the  court,  to  determine  whether 
the  law  iras  for  the  plaintiff  or  defendant ;  and  the  court, 
very  properly,  rejected  their  unwarrantable  inference. 
This  is  a  general  verdict,  leaving  nothing  for  the  deci- 
sion  of  the  Court.  Besides,  it  being  ascertained  that 
Nanny  Pagee  was  a  -wMte  woman,  the  law  bfers  hef 
(afad  of  course  her  children)  to  be  free,  unless  ^e  con« 
trary  appears  i  and  the  jury  having  eJ^essly  found  her 
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UAAcn,    IP  .be  fi  white  woman,  and,  therefore^  free,  the  court 

.: — 1      (even  if  it  had  been  a  spiecial  verdict,  referring  the  mat- 

^^'      ^^  *°  them)  would  have  intended  every  thing  which 

Pas«^      pap  fsurly^be  Jntended,  in  order  to  support  the  verdict* 

Much  more  will  they  do  so,  where  the  verdict  is  a  gene- 

raltOQC* 

I  deem  it  unnecessary  to  enter  minutely  into  the  bill  of 
exceptions,;  with  a  view  to  decide  whether  the  opinionjf^ 
therein,  pronounced  by  the  judge,  were  correct,  or  in- 
porrect.  I  have  no  doubt,  however,  of  the  propriety  of 
the  most  of  them;  and  if  the  others  were  erroneous, 
they  related  to  points  of  which  UTooi  could  not  havc^ 
avsuled  himself  in  repeUingthe  presumption  of  freedom 
growing  out  of  the  fact  of  Nanny  Pagce  being  a  white 
woman.  As  to  that  important  grolind,  on  which  the  jury 
have  placed  her  freedom,  they  were  abstract  questions^ 
having  no  application  to  the  cause.  And,  as  a  court  is 
not  bound  to  decide  mere  abstract  questions,  the  expres- 
sion of  erroneous  opinions  on  such  questions  (questions 
raised,  perhaps,  for  the  sole  purpose  of  entangling  the 
court)  cannot  be  a  sufficient  ground  for  reversing  the 
judgment.  Believing,  therefore,  that  there  is  nothing  in 
the  verdict  itself  which  should  induce  us  to  set  it  aside, 
and  not  perceiving  that  it  actually  was,  or  might  have 
been,  influenced  by  any  improper  act,  or  opinion  of  the 
court,  I  am  for  affirming  the  judgment. 

(a)  1  M  £/  .  Judge  Br9^oke.  In  the  case  of  Hudgins  v.  Wrights^{ay 
it  is  laid  down  that,  where  wAi/r  persons  are  claimed  as 
sUyes,  the  onus  probandi  lies  upon  the  claimant.  It  is 
sai^)  also,  that  the  distinguishing  characteristics  of  the 
different  species  of  the  human  race  are  so  visibly  mark- 
.  e.d)  that  those  species  may  be  readily  discriminated  from 
efich  other  by  inspection;  and  that,  in  the  case  of  a  per- 
spp  visibly  appearing  to  be  of  a  slave  race,  it  is  incum- 
bent on  him  to  make  out.  his  freedom ;  but,  in  the  case 
of  a  person  visibly  appearing  to  be  of  ^free  race,  it  is 
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required  of  his  adversary  to  show  that  he  is  a  slave. 
This  I  understand  to  be  the  doctrine  of  this  court  as 
settled  in  that  case* 

Applying  it  to  the  one  under  consideration,  I  have  no 

.  doubt  the  judgment  of  the  district  court  ^was  correct 
upon  the  verdict  of  the  jury ;  putting  out  of  the  case 
everything  in  the  verdict,  except  the  finding  of  the  jury 
that,  from  inspection,  the  said  plaintiflf,  Nanny  Pagie^  is 
a  wAiVr  woman ;  iind  this  was  quite  sufficient;  it  being 
incumbent  on  the  defendant  to  have  proved,  if  he  could, 

.  diat  the  plaintiff  was  descended  in  the  maternal  line  from 
a  slave.  Having  not  proved  it,  she  and  her  children 
must  be  considered  as  free. 

It  is  unnecessary  to  notice  the  objections  arising  out 
of  the  bill  of  exceptions,  on  this  view  of  the  subject. 
None  of  them  touch  the  ground  of  the  opinion  now  de- 
livered. The  judgment  of  the  district  court  must  be 
affirmed. 


MAKCRt 

1811; 

Bdgar 


Edgar  against  Donnally  and  Jones. 

S^HemHer 

THOMAS  EDGARy  of  the  county  of  Greenbrier^  u  ^^^J^ 
brought  a  suit,  in  the  late  high  court  of  chancery,  (which  irss^eonecm* 
was  afterwards  transferred  to  the  Staunton  district,)  ^  ^mt 
against  Andrew  Donnally  and  John  Jones^  to  recover  a  U9l!ttonl^  two 
moiety  of  a  tract  of  land  in  Kenhawa  county,  the  right  ^SeoMtDew 
to  whi  ch  he  claimed  as  assignee  of  John  Matthews^  son  '**  »  *^||^ 

'  part  thereof 
ID  ajoinApvrehaie  of  a  lettlement  right  to  land ;  and  one  oC  tliem  died ;  the  lurrifor  had 
the  und  tanreycd  by  virtue  of  a  land  office  treasory  warrant,  and  sold  it  to  a  third  pertoo« 
If  ho,  luxming  notice  of  the  Jutrtnon/dp  rights  obtained  a  grant  of  the  lohote  fW>m  the  com- 
monwealth :  a  parohaser  from  the  heir  of  the  deceaoed  partner ^^9$^  ncferthelesi,  entitled, 
in  eguU^f  to  Ait  share  of  the  land. 


i partner  it^iot  a  neeeisary  party ;  a  deed  firom  him,  eonyey. 


S.  In  nichease,  the  mrvituintr  parttier^  and  i\xepurcha9er  from  hun^  being  defendants  to 
the  hall,  the  heir  of  the  decemea partner  is«ot  a  .     .  >        . . 

ing  dO.  his  right  to  the  phuntiff,  being  produced. 

3.  ff  the  plaintiff  in  equity  call  upon  the  defendant,  as  assignee  of  a  bond,  t»  say  whether 
he  had  notice  of  the  consideration  tnereof,  token  he  received  the  nionejf  due  thereom  and,  in 
hU  answer,  he  say,  that  he  had  no  such  notice  vhen  he  took  the  aeoignment,  the  answer  Ife 
not  to  be  eonsidered  as  admitting  notice  at  the  time  qf  receiving  the  money. 

See  Dangerfieid  ?.  Claibeme,  2H.UM.  17.  and  Pag^t  ExeetOor  v.  Wtniton''9  Mminio- 
trator,an$e,^,99%. 


Digitized  by 


Google 


98%  ^nm^C^mrlqf^^fptak^ 

^^'  Irts biU thai  4?>4rra^4>9tina%  and  Archer  JUatthew^  apmr 
Kdgu;  tiine  prevtow  to  the  year  1778,  bought  a  settdeoiMt 
Op^iaiir,  fight  to  the  said  land  of  ^  certain  yoiin  Prtf^r^  afi4  ^ 
tained  the  proper  ^erti^cate,  from  the  eomniisftloiiera  Cpff 
the  dUni^t  (tf  itontgomeryi  and  FTosAt'Vtfl'^  in  ^  jrcgf 
'  }782if  that  separate  advaivpea  were  piade  by  thnm  fiMr 
^  said  right,  apd  k  v|i8  agreed  ai^l  nifderstaod  that  tbejr 
should  bold  separate  interests  i  b^^  th^  right  to  the  tend 
ttot  being  complete^  no  divisiap  could  b^  m^des  tfiat«  in 
^e  year  1786,  the  said  Manhewt  died,  and  the  plaintill^ 
by  purchase  from  hi»  heir  at  law,  becaiM  vested  waSk 
his  right;  but  that  j[>0n»o%  had  sinc^  wM  to  J^me^lim 
whole  of  the  said  tract  of  landt  without  aeeoonling  to 
the  plaintiff  for  any  part  of  the  purcbase-oioney,  or  osk^ 
ing  his  consent  to  the  sale  ;  and  that  Jane^  knew,  «t  die 
time  of  his  purchase,  that  D^nnaUy  waa  not  entitled,  in 
equity,  to  more  than  one  haHi  of  the  said  land«  Thft 
plaintiff,  therefore,  prayed  a  decree  for  partition  of  the 
land  against  Jones ;  and  an  account  of  profits  against 
DormMy*  i 

The  answer  of  Dotmally  denied  the  parlMrship  be- 
tween Matthewe  and  himself;  averring  that  he  sepanOely 
bouj^t  Pryor^a  setdement  right  for  hia  own  benefit; 
fbut  admittbg  that  he  agreed  to  sell  ta  ith^thew$  ouf 
half,  upon  his  paying  the  purchase-money,  whidi  -Mah 
thewe  never  did  pay;)  that  he  afterwards  had  the  land 
surveyed  by  virtue  of  a  land  office  treasury  warrant, 
which  survey  he  sold  and  a9signed  to  Jonea^  to  whapi  a 
grant  was  issued* 

The  defendant  Jonesy  in  his  answer,  said  that,  at  the 
time  he  made  the  purchase,  ^  be  had  no  certain  know- 
ledge of  any  partnership  between  Donmi^and  MaOhetve 
in  the  right  to  said  land**' 

It  appeared,  from  exhibits  in  the  cause,  that  the  certi- 
ficate of  the  commissioners  for  the  land  in  qneatkm 
(daled  Sef$emb0r  ll»  1781)  was  to  Jn^rxp  VonmUbf  ati4 
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Ar^lkr  MMkfmi  thut  a  %}Xf^fy  wiui  wide  on  tfmt  be*    UAmoH» 
half,  the  Sd  of  iiby^  1 785 ;  that  another  survey  of  the  sane  ' 

1m4  uriif  made  fpr  JO^HWlfy,  Mareh  20,  i791;  aatigned  by  ^^ 
him  to  yoAu  JowMf  Man  4^  1 791 ;  to  whqm  the  gruU  was  DoiuUny. 
issued  on  the  2t8t  of  March^  179d ;  and  that,  on  the  d4tk 
of  Morch^  179a,  John  Matthew9^  son  and  heir  at  law  of 
dtcher  MBithrw$f  deceascdf  conveyed,  by  deed,  ^  for 
and  in  consideration  oifrnt  alutUng^  aU  his  rig^t  aad 
title  in  the  said  land  to  the  plainti£ 

Tbf  depositions  cleariy  proved  diat  JdneB-  knew  af 
Ae  title  of  OkMufum^  at  the  time  of  his  purchase  of 
Uonnt^yj  thait  Matthem  and  DonnaUy  were  partners  in 
n  drove  of  cattle ;  and  that  part  of  the  cattle  were  paid 
to  /Vyor  €sr  his  settlement  right* 

On  the  1st  of  MbrcAt  1803,  the  de&ndant  yorm  filed 
a  ^ross  bill  against  £^ar^  staling  that,  at  the  time  of 
his  purchase  of  the  land#  he  executed  sundry  bonds  to 
J[hnnelfy  for  the  purchase^money,  payable  at  different 
times ;  that  one  of  diose  bonds  was  assigned  by  Donnalfy 
to  B4f(^i  that,  at  the  time  of  sudi  assignment,  the  said 
Edgar  was  executor,  or  administrator,  of  the  estate  of 
Arcbet  MgUkmfSf  and  guardian  oi  ymhn  fiaithrWy  his 
infant  son ;  was  acquainted  with  the  claim  of  the  said 
JUatthexit^  to  the  said  tract  of  land,  and  knew,  or  believed, 
that  the  same  would  be  prosecuted;  that  £^ar  also 
knew  that  the  bond,  which  had  been  assigned  to  him  by 
Dormatfyy  was  for  part  of  the  purchase^money  of  said 
tract,  of  land ;  yet  he  requested  and  received  payment  of 
the  amoupt,  without  giving  no^e  to  jMes  that  any 
claim  was  about  to  be  set  up.  The  cmss  bill,  therefore, 
called  upon  him  to  answer  and  say  whether,  at  the  time 
fjf  his  receiving  the  amount  ^  the  eakt  hand,  he  did  not 
know  that  the  same  was  given  in  payment  for  the  land 
in  question  i 

The  answer  of  Edgar^  'to  this  bill,  aven^,  that,  at 
the  time  he  teoifrem  Donnalhf  the  aeeignment  efJonesU 
hondyhit  knew  not  the  consideration  of  said  bond,  and 
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^*i^"»    hAd-no  idea  that  the  land  in  questioD  was  the  considera-^ 
— —       tbn  thereof. 
^^         No  exception  was  taken  to  this  answer  as  insufficientf 

f^D^ttr*    iact  no  ^stimonywas  exhibited  in  support  of  the  cross 
Ml. 

.The  causes  came -on  to  be  heard  the  1st  of  Deccwiber^ 
1804;  when  Chancellor  Brown  (without  deciding  upon 
die  plaintiff  Ei^r^e  right,  as  it  i^peared  in  the  original 
cause)  dismissed  the  original  bill  with  costs,  and  decreed' 
that  Edgar  should  pay  the  costs  of  the  cross  suit;  ^  It 
appearing'  to  the  court,  from  the  allegations  in  the  cross 
biU^na^  tknied  btf  the  answer^  that  the  defendant  Edgar  j 
knowing  of  tfie  claim  of  his  ward  to  die  land  in  contro- 
yersy,  and  that  that  claim  would  be  prosecuted,  took  an 
assignment  on  one  of  the  bonds  given  by  Jonee  for  the 
pnrchase-money,  the  payment  of  which  he  pressed  and 
reseiFedy  inowitig  ai  the  time  of  recehtTig  payment  the 
consideration  for  which  it  was  given,  and  not  disclosing 
the  claim  of  his  ward,  which  he  has  since  purchased  for 
five  shilHngf,  and  which  the  original  bill  is  brought  to 
recover.'* 

To  this  decree  a  wtit  of  supersedeas  was  awarded  by 
a  judge  of  >  this,  cqurt* 

'    Wickham^  for  the  plaintiff  in  error. 

Petfton  Bando^hf  for  the  defendants. 

On- the  part  of  the  defendants,  it  was  contended,  diat 
yshn  Msithewss  under  whom  Edgar^  the  plaintiff,  claim- 
ed, ought  to  have'been  a  party  to  the  suit ;  and  Hoover  v. 
DonnaUf/y  3  H.  i^  M  316.  was  relied  upon,  as  a  case  in 
^  point.  £45^r  was  guardian  of  Matthews  and  bought  the 
property  of  his  ward  for  five  shillings !  Ought  not  the 
ward  to  have  been  a  party,  for  the  purpose  of  showing, 
if  he  cottld,  that  the  purchase  made  by  his  guardian  was 
.     1  . 
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fraudulent,  o):  that  his  right  had  not,  m  fact,  been  vdtft*    MAmoH» 

quished  r  -—i. 

Edg«r 

T. 

On^  the  other  eide^  the  position  in  the  first  marginal  DQB>iA^f« 
note  to  the  case  of  Hoover  v«  DonnaUy  was  denied  to  be 
law,  in  the  general  terms  there  made  use  of  i  being  amr 
trary  to  the  whole  current  of  authorities*  Where  zderi^ 
vative  purchaser  sues  for  a  title,  thtJSnt  purchaser  need 
Blot  be  a  party,  if  he  hoe  parted  with  all  hie  rightm  The 
only  case,  in  which  it  is  necessary  to  make<  him  a  par^, 
is  where  the  equitable  or  legal  title  remaine  in  him* 
Mn  CalPs  yielding  the  point  in  that  case,  (^S  H.  &  M. 
31  G«  in  the  note^  proceeded  from  a  misapprehension  of 
the  law.  The  case  of  Hobart  v.  Abbott^  2  P.  Wm».  643. 
only  shows  that,  where  the  assignee,  in  fart^  of  <a 
mortgage  brings  a  bill  to  foreclose,  the  original  mort« 
gagee  must  be  a  party.  But  a  mortgagee,  who  has  paru 
ed  with  the  whole  of  his  interest,  need  not  be  a  party. 

In  the  present  caise,  Matthews  hsidj  originally,  nothing 
but  an  equity;  and,  by  his  deed  to  Edgar^  parted  with  the 
whole  of  that.  No  decree  coold  be  rendered  against 
him,'  therefore,  it  would  have  been  improper  to  have 
made  him  a  party. 

Monday^  September  30tlu  Judge  Brooke  mentioned  a 
point  which  bad  not  yet  been  argued.  It  appeared  that 
Matthewe  and  Donnally  had  purchased  the  settlement 
rif^t  jointly  ;  and,  as  Matthewe  died  in  1^86,  before  our 
act  of  assembly  concerning  joint  rights  and  obHgationa 
took  effect,  it  might  be  a  question  whether  Donnally  was 
'  not  entitled  to  the  whole,  or  survivor  f 

'  Wickham.  '  I  am  prepared  with  authorities  to  show 

that  courts  of  equity  lean  against  the  doctrine  of  die  .  .  ^^^ 

right  of  survivorship,  in  all  cases  of  purchases  in  part^  Binoe9,$Mh, 

nership.(a)    Donnally  and  Matthewe  wert  partnera  m  a  Cnddock,  $ 

drove  of  cattle,^  and  out  of  that  property  payment  was  «;d  sl^dm, 

4or. 
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MarcK,  Mde  to  Prfwr  fat  ihe  bad.    Tkii  Mide  Ike  taml  ^itf^ 

'^'^*  nership  property,  and,  therefore,  not  a  jmnt  teiiaBC)r,%iie 

Edgar  an  estate  in  common  ;  the  survivor  being,  m  equUy^  ti 

OoiiBiUr.  truitee  for  the  re{iresenttitive  of  the  deeeaeid  partner. 


FejflM  SanJolphf  coatran  1^  testimony  proves  « 
partaerslup  in  cattle,  bdt  not  in  the  land*  Two  partneftt 
may  purchase  lands  jointly  i  and  it  will  be  eonsidercd  a 
joint  tenancy,  nnless  it  l^ppear  thilt  the  pnrcbase  was  ia 
the  way  of  trade,  and  contemplated  by  them  to  be  hdd 
MSugdeitf  as  partnership  property  ${a)  or  inkless  their  advances  cf 
inoi^y  were  unequal*  But  there  is  nothing  in  dais  re- 
cord to  comtenaRce  &e  idea  of  unequal  advances  for 
the  land*  After  tile  drove  of  eattie  was  sold,  the  part- 
nership was  concluded,  and  the  sub^quent  ap^tc^on  oi 
the  money  to  the  purchase  of  land  #as  a  different  trana^ 
action. 

Wkiham.  Whenever  a  partnership  subject  is  con* 
verted  into  land,  it  parukes  of  the  nature  of  tiiie  pait^ 
nership,  whether  it  related  to  a  fting^e  transaction^  or  to 
a  series  of  transactions* 

Thursday^  October  Sd*  Judge  Brooke  pronounced 
the  opinion  of  the  court,  coAsisting  of  himself  and  Judges 
Cabell  and  Coaltsr* 

**  Not  deciding  what  woidd  be  tiie  effect  of  an  adiliia- 
sion,  by  tiie  appellant^  that  he  had  notice  of  the  consictar* 
ation  of  the  bond  tt  John  ycnei^  one  of  the  appeUee% 
at  the  time  he  received  the  money  tiue  tKerncm;  ihe 
court  is  of  opinion  that  such  notice  is  not  admitted  Iqr 
,  the  answer  of  the  appelant  to  the  cross  bill,  as  s^eiito  to 
have  been  relied  ^m  by  tiie  chancellor*    And  the  coort 

r 

is  further  of  opinion,  that  the  right  of  the  appdlattt  in 
one  moiety  of  the  land,  surveyed  by  virtue  of  Che 
^cate  of  settlement  rights  alkged  in  the  bill  of  the 
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p«BMt  to  luure  been  porchased  in  paitnevriup,  hy  Jn* 
drew  DonnaOtf  and  Archer  MaUhewe  of  Jehn  Pryor^  is 
wjell  proved ;  that  it  tufficiendy  appears  that  the  appellee, 
^ohn  Jwfie^  had  notice  of  the  tide  of  Archer  Natthewe^ 
and  of  the  fraud  practised  hj  Andrew  DtmnaUy^  at  the 
time  he  purchased;  and  that  the  sud  decree  is  erro- 
neous ;  therefore  it  is  decreed  and  ordered  that  the  same 
be  reversed,  Sec;  that  the  cross  bill  of  the  appellee^ 
yohn  Jonee^  be  dismissed;  tiiat  the  said  appellee  pay  to 
the  appellant  his  costs  by  him  expended  about  his  de« 
fence  of  that  suit  in  the  said  court  of  chancery;  and 
that  the  3aid  appellee,  Jpnee^  deliver  possession  of  one 
moiety  of  the  one  hundred  and  fifty-two  acres  of  land 
surveyed  by  virtue  of  the  certificate  of  setdement  before 
mentioned,  according  to  quality  and  quantity,  to  be 
ascertained  by  commissioners  to  be  appointed  by  the 
court  of  chancery ;  and  also  execute  a  good  and  suffi- 
cient deed  for  the  land,  with  special  warranty,  to  the 
appellant  $  and  that  an  account  of  i^nprovements  and  pro- 
fits be  takeo#  if  required  by  either  party.  And  it  is 
ordered  that  the  first  suit  be  remanded  to  the  said  court 
of  chancery,  to  be  further  proceeded  in  according,  to  the 
foregoing  opinion  and  decree.'' 


39s 


Wll. 


Murray  (a  pauper)  against  M^zxty. 


THIS  was  an  appeal  from  a  judgment  of  die  district  1.  The/rov^ 
court  of  Haymarket^  affirming  a  judgment  of  die  county  Z^et^  of  Uia 

aet  of  179^ 
eonaernini  importation  of  iI«vm  from  iitker  itatet  of.  the  maVm^  idid  not  auUioriso  meh  im- 
porution  hy  eitiKont  of  this  common  wealth,  returning  Uiereto,  after  a  temp9rary  retideiiee 
•Uewhere»  without  haviog  made  a  permanent  lettlement  ia,  or  beeome  eitizeni  9^  the  state 
from  wliieh  the  slaves  were  imported. 

See  farther  on  this  snlgeet,  Acf  •/  i80f ,  p.  SS.  Beo.  Code,  t«  S.  p.  05.  Jlct$  ef  iSlflU 
p.l5»l6.    wicit  itf  181 1,  p.  Si,  as.  and  «4c«t  ^iSlfl^  p.  96L  0.18.. 

S.  Constroetion  of  the  elaose,  in  the  4th  artiele  of  the  eoottitadon  of  the  United  StateB^ 
wfaleh  deetarei  that  '^  the  oitizens  of  eaeh  tttUe  d^  be  entitled  to  all  privileges  and  immii« 
oiMesof  eitiseas in  the eevend etaiet/* 

^  Quitre,  whether  the  right  of  dtizenship  in  Virginia  can  be  relmquished  without  eom- 
m«g  with  the  terms  of  our  aet  of  assemb^,  eoneembg  ezpatriatioD,  MeiK  Code.  t.  1.  e. 
ms.5.p.907r 

TOL.  1I«  50 
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Ujkmm$     cotiit  of  Fahfax^  in  fiivow  of  the  appellee,  against  tbe 
.  appellant,  prosecuting  for  her  freedom. 

Mvmj  At  the  trial  in  the  county  court,  it  waf  agreed  that 
wcitttf^  Paniel  dl^Carty^  the  defendant,  was  bom  in  Virgima%  and 
resided  there,  in  his  father's  family,  until  his  marriage ; 
that  his  gfrandfather,  Daniel  M'Carttf^  left  to  his  father, 
'  Daniel  AtCdrty^  to  be  by  him  left  to  the  defendant,  a 
large  estate,  real  and  personal,  lying  in  Virginta^  on  which 
he  entered,  and  of  which  he  took  possession ;  that,  in 
October^  1 800,  before  he  arrived  at  full  age,  he  intermar- 
ried with  Matilda  M.  S.  JUagruder^  daughter  of  Dermis 
JMagrudety  living  in  Charles  county  in  the  state  of  Mary^ 
lands  that,  after  his  said  marriage,  and  during  the  life 
of  his  father,  he  went  to  Maryland^  expressing  an  inten- 
tion to  reside  in  that  state,  where  he  continued  between 
three  and  four  years,  living  in  the  family  of  his  wife*b 
fgither;  that  the  defendant  had  no  landed  property  in 
Maryland^  and  no  place  of  residence,  except  in  the 
family  of  his  father-in-law;  that,  in  tbe  year  1802,  he 
told  bis  mother,  Mrs.  M-Carty^  that  he  h^  relinquished 
all  idea  of '  ever  settling  in  Virgmia^  and  should  Uve 
with  Mr.  Magruder  until  he  could  build,  purchase,  or . 
rent  a  place  in  Maryland i  but  he  did  not,  at  any*  time, 
eidier  build,  buy,  or  rent  any  such  place.  It  vuts^^eijito 
agreed  that,  during  the  time  that  he  was  in  MarpltOui^ 
he  did  not  sell,  or  otherwise  dispose  of,  his  estate  in  Fhr' 
ginia^  and  that  he  never  did  any  act  reUnquisbtng  hit 
right  of  citizenship  in  Firginia^  except  as  before  is 
stated;  and  never  toolc  the  oath  of  allegiance  to  tbe 
state  of  Maryland;  that,  in  the  month  otjune^  or  Jtdy^ 
1803,  die  jdaintiflT,  who  had  been  purchased  by  the  de« 
fendant  in  Maryland^  was,  at  her  own  request,  sent  over 
by  the  defendant  to  Vtrginia^  ti>  tbe  family  of  the  ^ 
fendant's  mother,  there  to  remain  during  her  lying-in; 
^t,  shortly  after,  and  dimog  the  summer  of  1M3,  tbe 
'  ^fendant  and  his  wife  came  oyer  to  Virginia^  and  re- 
mained about  a  fiMrtiught  in  the  family  of  bis  okotihef^ 
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en  a  visit;  after  which,  he  retuincd  afain  to  Maryhmd 
with  his  wife,  where  he  remained  until  March^  1804, 
when  he  and  his  family  again  returned  ta  Virghiia^  and 
went  to  housekeeping ;  that,  on  the  34th  day  of  AprU^ 
I6M,  the  defendam  took  th«  feSlowhig  oath  before  a  jus- 
tice of  the  peace  of  the  county  of  Fairfax:  ^  I  DfmM 
M^Carty  do  swear  that  my  removal  into  the  state  of 
Pirginim  was  with  no  iiktent  of  evading  the  laws  for 
freventtng  the  fvlrther  importation  of  slaves  ;  nor  have 
I  brought  with  me  any  slaves  with  an  intei^tlon  of  sell^ 
mg  dieiil,  nor  have  any  of  the  •lave9  wl^ch  I  have  brought 
Wtlh  tne  been  imported  from  Afric^^  or  a^  of  the  IVtH^ 
ImSa  islands,  sfatce  die  irst  day  of  Nbveinbir^  1778*^ 
That  the  phunAff  hoi  egntinued  and  rtmaineU  in  the 
9$iit(t  9f  TiTgtma^  ft  ^ne  'whpk  ytart  since  her  removal 
into  it  in  the  month  of  June^  or  Julyy  1803,  and  prc^ 
viouB  to  die  cortn&eilcement  of  diis  ^uit* 
'■  H  i0as  futthtt  agreed  that  the  defendant  did,  in  the 
month  of  Aprtl^  in  the  years  1802  and  1803,  vote  at  the 
eketions  for  delegates  to  the  general  assembly  of  Vir^ 
ginia  for  ^le  county  of  Fairfax  g  and  that  Jehn  Malt^n^ 
m  resident  and  citixen  of  Jtaryhnds  who  was  bom  in 
Virginia^  and  who  did  not  reltiMiaish  his  citizenship  of 
Virginia^  accoisding  to  As  lairs  of  yirgimos  did  also  Vote 
ill  tlw  county  of  Fmrfhx^  It  xvae  further  agreed^  that 
the  piaiii^,  at  the  tfMtitution  of  dUtS  suit  wa%  and  now 
is;  deouned  in  slavery  by  dM  defendant. 

On  the  foregoing  statement  of  faets^  the  plaintiff ^s 
attorney  moved  the  cotirt  to  instruct  the  jury  that  the 
law  xoas  ftr  the  phintij\  and  diat  she  was  entitled  to 
her  freedom;  Which  instructioa  the  eourt  refused  to 
give^  a  majority  of  the  court  being  of  opinion  diat  the 
hmt  was  for  the  defendant*  To  this  <^inioti  die  plains 
jliff 's  counsel  cKceptedw 

Verdict  and  judgment  for  the  dsfondant  i  which  b^ 
iftg  affirmed  by  the  district  court,  the  plaintiff  agaiil  ap- 
pealed* 


MAftOSt 

ISlt. 

Murray 
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March»     '    Sotts.  for  the  appdlanU 

1811. 

Mttiray         ff^^^  fo|.  the  appeUee* 

Monday^  June  17x\i.    The  judges  delivered  theirnpi- 
nions* 

Judge  Cabell.  The  appeOant  was  a  slave  m  i&ry- 
lai%d^  and  was  purchased  there  as  such  by  the  appeUee, 
but  now  claims  her  freedom  under  the  second  section  of 
our  act  of  assembly,  passed  the  17di  of  December^ 
M  JZ<n».  I792,(a)  which  establishes,  as  a  genend  rale,  ^that 
18&  *  '  *  slaves,  which  shall  hereafter  be  brought  into  this  com- 
monwealth, and  kept  therein  one  whole  year,  or  so  long, 
at  different  times,  as  shall  amount  to  one  year,  shall  be 
frec.*^ 

It  being  admitted  by  die  parties  that  the  appellant  has 
been  brought  into  this  state  since  diat  law  took  efleot,  it 
is  obvious  that  her  right  to  freedom  is  thereby  estabfish- 
ed,  unless  the  appellee  can  show  that  this  case  comes 
within  some  of  the  ezcepdons  contained  in  the  aet  of 
assembly*  He  relies,  for  this  purpose,  on  the  4th  sec* 
don,  which  declares  ^  that  nothing  in  this  act  contained 
shall  be  construed  to  extend  to  those  who  may  inelioe  to 
remove  from  any  of  die  United  States,  and  become  eiU- 
zeno  ofthio^  if,  within  sixty  days  after  such  removal^  he 
or  she  shall  uke'*  a  certain  oadi  therein  prescribed^ 

But  it  is  evident  that  the  privilege  conferred  by  this 
clause,  of  bringing  slaves  into  this  commonwealth,  caa 
be  claimed  by  those  persons  only,  who,  at  the  dme  of 
their  removal,  were  cidzens,  not  of  Mtt,  but  of  some 
other  state,  and  as  it  is  admitted  that  the  appeHee  was  a 
nadve  of  this  state,  the  question  arises,  Hrhether  he  had 
laid  aside  the  character  of  citizenship  thereby  acquired, 
so  als  to  entitle  himself  to  the  benefit  of  this  provisoi. 
.  Nature  has  given  to  all  men  the  right  of  relinquishing 
die  society  in  which  binh  or  accident  may  have  thrown, 
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them ;  and  of  aeekinff  subtistence  and  happiness  else-     Makgb» 
where ;  and  it  is  believed  that  this  right  of  emigration,       .«.» 
or  expatriation,  is  one  of  those  ^  inherent  rights,  of  which,     ^^r 
when  they  enter  into  a  state  of  society,  they  cannot,  by     M'CaHy. 
any   compact,  deprive,   or  devest   their  posterity •'*(«)  («)  Gr^i.  b. 
But»  although  municipal  laws  cannot  take  away  or  de-  Pvff\  8.e. 
stroy  this  great  right9  they  may  regulate  the  manner,  and  FoMe^  £*i.flu 

III.  ■    Oftl  QQjl 

prescribe  the  evidence  of  its  exercise ;  and,  in  the  ab*  995,  vir^ 
sence  of  the  regulations  ytfm^^xtft'vf,  the  right  must  be  ^^^^* 
exercised  according  to  the  principles  of  general  law. 
As  we  have  no  act  of  congress  on  this  subject,  and  as 
doubts  are  entertained  whether  our  act  of  assembly  con- 
cerning expatriation  is  still  in  force;  or,  admitting  it  to 
be  in  force,  whether  it  was  ever  intended  to  apply  to  the 
case  of  a  citizen  of  Virginia^  removing  to,  and  becoming 
a  citizen  of,  some  other  of  the  United  Statee^  I  shall,  in 
considering  M^Cartyl^e  citizenship,  confine  myself  to  the 
principles  of  general  or  universal  law :  and  I  am  clearly 
of  opinion,  that,  even  according  to  those  principles,  his 
removal  from  this  state,  under  the  particular  circum- 
stances of  this  case,  would  not  amount  to  an  expatria- 
tion* A  temporary  absence  will  not  devest  a  man  of 
die  character  of  citizen,  or  subject  of  the  state,  or  nation 
to  which  he  may  belong.  There  must  be  a  removal 
with  an  irUmtion  tc  lay  aside  that  character^  and  he  must 
actualbf  join  himoetf  to  some  other  commtmity.{li)  The  W  Pnf- 1». 
intemiioH  to  abandon  this  state  is  not  proved  by  any  other  d.  ssg.  keU. 
evid^ce  than  the  declarations  of  M^Carty  himself;  and,  sao.  ^ 
aldioug^  this  is  one  of  those  cases  in  which  a  man's  own 
declarations  will  be  received  in  his  favour,  yet,  in  the  pre- 
sent instance,  they  are  contradicted  by  his  own  acts,  and 
thereby  lose  all  their  weight ;  for  he  left  his  property 
behind  him,  and  continued  to  exercise  the.most  important 
.  ri|^t  of  a  citizen  of  this  state,  by  voting  at  the  election 
•f  the  representatives  of  the  people.  I  do  not  mean  to 
say  that  a  citizen  of  this  state  cannot  become  a  citizen  of 
another  state^  without  carrying  his  property  with  him  ; 
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^mf*'     ^^*  flMtimi^  tfh^t  wouM  be  icqmroi  atcbrdivg  Ca  tte 

— -^      jyHiieifiles  of  geueilll  law,(«)  it  is  <lfBt>eii8CPd  with  undir 

^^      €W  pHitieHUtf  ijTMeffff  whiehr  fffovidei  thait  «*  citizen  of 

^^»^*     itScH  MKte  iibnH  be  eatided  to  i^  prititegM  aod  immmifi- 
ijt^  'Pu.tr  SAIL 
M.  r<^K  t.  ties  of  €l^eii8  iii  the  aeverat  statee.''(i)    I  kEnre^mev" 

u^^C^9f  thMi«d  the  ch^toiilMttite  of  kis  keving  his  property,  t^ 
Fk  J£^^  «h6^^  WMh  the  «)d  of  other  testitadoy,  that  he  did  not 
eutf.wn.^.  intend  t6  ccese  t<>  be  e  dtleeo  of  this  ttate.  B«i^ 
elth6u^  the  cotistitattoii  of  the  Unit^  Statew  has  wiseljr 
given  to  a  cltitenl  6f  each  state  the  prii^ileges  of  •  dti^ 
%en  of  aejr  other  state,  yet  h  clearly  recognises  the  die- 
tinctioti  betvreett  the  oharaet er  of  a  citiaseft  of  dke  Umtti 
Stdie^i  atid  Of  a  chifcen  of  any  indi^tdwd  state  p-  and 'also 
of  citizens  of  diJirefU  s/ofetf  /  and,  although  a  citizen  of 
one  state  iMsy  hold  lands  in  anotfier^  yet  he  camiot  inter- 
fere in  Aose  rights,  which,  frOto  the  very  nature  of 
society  and  of  gorvcrnment,  belong  exclusively  io  citi- 
zens of  that  state.  Sth^h  are  d^  fights  of  election  and  of 
representation;  for  they  cannot  be  imparted  to  anybut 
citizens,  without  a  subversion  of  Ae  prioeiples  of  the 
social  compact.  When,  therefore,  I  pereeive  H^Carty 
in  the  exercise  of  those  rights,  I  am  disposed  to^eonsider 
it  as  rightful,  radier  than  wrongful ;  which^  however^  can 
only  be  on  the  idea  that  he  his  not  reUn^ishediite  cid* 
zenship.  But,  admitting  him  to  have  int^ded  Ut  iriiss* 
doti  this  state,  he  has  not  extcUted  thta  inMUien  k^  (O* 
mctung  himself  to  another.  He  made  ho  setdement ;  he 
paid  no  taxes  $  in  fact,  he  claimed  none  Of  dte  finite, 
and  performed  none  of  the  duties,  of  a  cki<efrof  Mety^ 
land.  He  was  ^*  a  mere  sojourner  in  die  lafid,''  retahiing 
i  his  character  of  citizen  of  Ktrginia^  and,  therefote,  not 

>  entided  to  the  benefit  of  a  proviso,  which,  from  its  Vety 

;  terms,  is  applicable  to  those  persons  only  Who  are  not 

\  citizens.     If  mere  residence  in  another  state,  b^  a  elU* 

'  zen  of  this  state,  residence  undefined  as  to  object,  hl«> 

iention,  or  duration,  shall  enttde  him,  otl  hilB  return*  fb 
bring  with  himtis  many  slates  as  he  may  tithik  pt^pef, 
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Imht  Tfttp  and  nugaloiy  it  iht  hm  mhkk  Idbg^  I9  pifr    ^^ff*** 
WDttkebiiinlieriimiMHtttioii.  — 

''  I  wish  it  t0  he  diatisctly  niadtrsloodt  ihit  917  ^IHW  ^"^^ 
that  M^Cariy  Mvcr  MaMd  to  he  *  ^MP  of  Virgm^.  W*Crt^ 
and  tbat»  cherefiopet  W  fionkl  lUK  bring  )h9  iiwt9  witk 
Mm  iMi  hts  retm,  ha»  not  Ni»M  i|iA«i«iip^  1^  th#  €if^ 
cmnatanoc  of  his  hwii^^  fkiM.  to  coil4>tf  wkh  tbs  r^ 
^lusites  of  our  «a  of  assembly  soocarBiiig  rifiitri^ioA* 
The  view  I  har^^  taken  of  tl)e  anhjecs  has  rendered  anf 
consideratioii  of  that  act  lotalfy^  tmnecessary.  Mj  opir 
aian  is  founded  solely  on  the  impreasion  ihatt  Mcordisf 
to  the  principlea  of  gt$ural  law*  ther^  is  not  suficient 
evideiaee  to  pnM^,  let.  His  intention  to  quit  this  atate; 
and,  9A.  The  exeeution  of  that  intention  by  his  departr 
ing  out  of  ihis  commonweakh«  and  becoming  a  citizen 
^f  Maryland.  Had  there  jbeen  suficient  evidence  M 
these  points,  it  might  then  have  become  necessary  to  iov 
quire,  v^ether  he  oug^  not,«eirertheless,  to  be  considered 
a^  a  citizen  of  this  state,  inasmuch  as  he  h^  omitted  to 
velioquish  that  character  in  the  manner  prescribed  by 
our  act  concerning  expatriation«(«)     But  we  should  have  (a)     Rev. 

-  -  11  •  «  .  .  Code,  ▼.  1.  p. 

been  there  met  by  the  pfeyious  and  important  question,  207.  c.  na  t. 
whedier,  as  the  principal  part  of  diat  act  is  taken  up  indep  2^^^c^ 
daring  the  mode  in  which  ali9n8  may  become  cidzens,  the  ocm)^%^. 
particular  part  relating  to  expatriation  was  not  intended  F*^  ]^'  ** 
to  point  out  the  mode  in  which  citizens  might  become  di3* 
^ken9t  and  if  so,  whether  that  act  can  be  made  to  af^y 
to  the  case  of  a  citicen  of  Virginia^  who  leaves  this  state 
and  heeomee  a  citizen  of  some  other  of  the   United 
States;  the  citizens  of  the  other  states,  although  pontra?- 
diatingulshed  from  citizens  of  this  state,  not  beii^  aBene 
with  respect  to  this  sute,  inasmuch  as  both  the  artidea 
of  confederation,  and  the  constitution  of  the  United 
Stategf  entitle  them  to  the  privileges  and  immunities  of 
citizens  of  diis  state*    If  arguments  drawn  from  the 
long  and  uniform  practice  of  a  country  lu^e  ever  allowed 
to  have  any  influence  on  a  question  concerning  the  con* 


Digitized  by  VjOOQIC 


4#» 

1811. 

3§atTsf 
M«C«rty. 


ISh^rmie  Court  €f  AfpHdi^ 

stnictml  of  its  laws,  iii/ty  mig^  here  be  urg^d  wf|& 
much  force.  For,  of  the  innumerable  emigrants  from 
Virginia^  who  have  oTcrapread  the  southern  and  western 
states  and  territories^  and  filled  their  highept  offices,  it  is 
believed  that  not  one  has  ever  deemed  it  necessary  to  con- 
form to  our  act  concemmg  expatriation.  Are  they  stitt 
citia&ens  of  this  state  i  But  we  should  also  have  to  en- 
counter another  previous  question*  Admitting  it  to  have 
been  the  intention  of  our  legislature  to  give  to  our  act*of 
assembly  the  most  extensive  application ;  does  the  power 
to  regulate  the  right  of  expatriation  still  belong  to  the 
AliKe  governments,  or  does  it  belong  to  congresf,  as  ii^i- 
dent  to  the  power  of  naturalization^  the  poif  er  of  decla- 
ring, who  shall  be  citizens?  I  give  no  decided  opinion 
upon  either  of  these  important  questions ;  but  I  deem  it 
not  improper  to  stateit  as  my  present  impressiony  that,  if 
a  citizen  of  Virginia  shall  have  departed  out  of  this  com- 
monwealth with  an  open  and  avowed,  fair  and  iona  Jide 
intention  of  quitting  it,  and  of  becoming  a  citizen  of  some 
other  state,  and  shall,  in  fact,  have  become  a  ciuzea 
thereof,  -that,  from  thenceforth,  he  ceased  to  be  a  citizen 
of  Ttrgmta^  notwithstanding  he  may  have  omitted  to 
comply  with  the  requisites  of  our  expatriiuion  act :  and 
that,  should  he  thereafter  be  ^^  inclined  to  remove^^  from 
his  newly  adopted  state,  and  again  *^  become  a  citizen  of 
this,"  he  will  be  allowed  to  bring  his  slaves  with  him, 
**  if  within  sixty  days  after  such  removal"  he  shall  take 
the  oath  prescribed  by  law.  But  as  to  the  particular 
ease  now  before  the  court,  dtCarty  never  ceased,  on  any 
principle,  to  be  a  citizen  of  Virgmop  and  had  no  right 
to  bring  slaves  into  this  sute.  The  appellant,  Nancy 
Murray^  was,  therefore,  brought  here  contrary  to  law, 
and  having  been  kept  here  one  whole  year,  is  entitled  to 
her  freedom ;  and  the  county  coipt  ought  so  to  have  in^ 
structed  the  jury*  I  am^  consequently,  of  opinion  that 
both  judgments  be  reversed,  and  that  the  cause  be  rer 
manded  to  the  county  court  for  a  new  trial  to  be  had 
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tlierein,  with  directioin  to  the  court,  to  imtraet  dw  juiy   ^f'^^ 

accordiirgly*  -— i. 

Harrij 

▼. 

Judge  RoAV B.  It  WAS  decided  by  the  aapreme  court  ^^^*^^ 
of  the  United  Statei^  in  the  case  of  Scott  v»  Nigro  Lon*  * 
ihn^  (3  Cranch^  534.)  that  the  remoTal  by  the  matter, 
and  the  importaticMi  of  the  slave,  need  not  be  cotempo*? 
raneous  and  concomitant.  I  am  incUmd  to  concur  in* 
that  construction  of  the  act  in  question :  but  that  point 
is  not  necessary  to  be  now  decided  in  the  view  I  have- 
taicen  of  the  subject. 

The  next  question  is,  whether  the  appdlee  is  a  pcrsoa 
eoming  within  the  meaning  of  the  proviso  of  die  act 
upon  this  subject.(a)  That  act  declares,  that  skives  {a)  Sev. 
thereafter  brought  within  die  commonwealth,  and  re^  lae.  '  ^*  ^'  '* 
msdning  there  one  whole  year,  shall  be  free :  to  whidi 
penalty  upon  the  importer,  is  added  another  of  a  pecu«> 
niary  nature.  The  object  of  the  law  was,  to  prohibit 
the  great  political  evil  of  introducing  more  slaves  into 
the  commonwealth :  but  as  this  prohibition,  extended  to 
all  possible  cases,  might  tie  too  rigid,  and  as  it  was  also  ft 
favourite  policy  with  the  legislature  to  increase  the  num* 
her  of  our  citizens,  the  general  object  of  the  law  waa 
relaxed  and  given  up,  in  consideration  4Df  the  latter  bene* 
fit,  in  favour  of  the  persons,  and  under  the  circumstancea^ 
embraced  by  that  proviso.  That  proviso,  however,  does 
not  extend  to  those  who  are  already  citizens  of  thia 
commonwealth.  I  infer  this,  1st.  Because  that  idea  b 
reprobated  by  the  limitation,  in  the  proviso,  to  those 
who  shall  ^*  remove**  from  any  of  the  United  StateOy  *^  and 
become  citizens  of  this  ;"  and,  2d.  Because,  in  the  lattet 
part  of  the  same  proviso,  the  case  of  ^*  citizens  of  this 
commonweahh"  is  taken  up,  and  the  privilege  of  impor* 
tation  is  confined,  as  to  them,  to  slaves  Mnl  onmed  by 
them,  in  any  of  the  United  States*  This  provision  de* 
fines  the  extent  of  the  privilege  of  citizens  of  this  com* 
monwealth  in  this  particular;  not  only  by  reason  of  the 
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Maboh,  imperious  words  of  iStktJiret  part  of  the  proviso  before 
.  ■  '.,  mentioned^  but  ako  from  the  rule  of  constroctiou,  as 
^^y  applied  to  the  last,  that  expresaio  unim  e$t  eoechuio  alte^ 
M^Carty.  ^rhts*  Thb  construction  results  from  the  express  provi- 
sions  of  the  act  itself;  but,  were  it  necessary,  we  might, 
in  addition,  well  suppose,  that  the  legislature  would  dis- 
criminate, in  this  particular,  between  those  who  were 
citizens  of  this  state,  (wherever  resident,)  and  those 
who  were  not;  and  considering  that  the  animus  rever^ 
Un£  probably  existed  in  the  former,  (even  under  any 
circumstances,)  the  legislature  might  well  have  concluded, 
diat  they  would  not  stand  in  need  of  such  inducements 
to  return  to  the  commonwealth,  as  those  would  to  renume 
into  it,  who  had  never  before  been  citizens  thereof.  In 
(a)  5  Hato,  the  case  of  Talbot  v.  Jamenyifi)  in  the  supreme  court 
of  the  United  States^  it  seems  to  have  been  held,  that, 
although  an  expatriation,  under  our  act^  was  conclusive 
evidence  of  an  intention  to  relinquish  the  right  of  citi- 
zenship, as  to  the  commonwealth  of  Virginia^  and,  by 
Judge  Iredell,  (the  other  judges  saying  nothing  on  tliat 
point,)  was  the  only  evidence  of  such  intention ;  or,  in 
other  words,  that  a  citizen  of  Virginia  cannot  expatriate 
himself  therefrom^  **in  any  other  manner;"  yet  that, 
quoad  the  United  States^  a  residence  in,  and  even  a 
swearing  allegiance  to,  another  country  was  equivocal^ 
for  that  a  man  may,  at  the  same  time,  enjoy  the  rights  of 
citizenship  in  two  or  more  governments,  and  that^  there- 
fore, even  under  those  circumstances,  the  absent  citizen 
would  not  be  construed  to  have  expatctated  himself,  or 
to  have  renounced  forever  his  intention  to  return  to  his 
country.  These  considerations  entirely  justify  the  omis« 
sion,  by  the  legislature  of  Virginia^  to  extend  the  invita- 
tion in  question  to  her  absent  citizens  also  ;  although,  at 
first  view,  the  reason  of  the  two  cases  might  appear  to 
be  the  same.  The  question  is  therefore  narrowed  to 
the  single  point,  whether  the  appellee  had  ceased  to  be  a 
citizen  of  the  commonwealth  of  Virginia  at  the  time  of' 
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tbe  imporutioD  in  question :  it  is  not  enough  that  he 
was  a  citizen  of  any^  or  every  other  state  in  the  union 
if  he  were  then  also  a  citizen  of  Virginia :  I  mean  a 
ddzen  of  Virginia  in  a  particular  and  limited  sense,  as 
contradistinguished  from  the  j^^ti^o/ privilege  conferred^ 
by  tiie  constitution,  upon  the  citizens  of  each  state,  in 
every  other  state. 

That  there  is  both  a  general  and  a  particular  sense  in 
which  this  relationship  of  a  citizen  is  contemfdated  in 
our  country,  is  evident  from  the  constitution  itself,  which 
speaks  of  ^^  citizens  of  di^erent  states**  (inter  alia)  in  the 
/»^£cta/ article;  from  various  acts  of  congress,  and  judt* 
cial  decisions  on  the  same  subject;  and  from  the  consi- 
deration,  that  a  contrary  idea  would  savour  too  much  of 
consolidation,  as  throwing  out  of  view  the  particular 
sovereignties  of  which  the  American  confederacy  is  com* 
posed*  We  are  told  by  Judge  Patersom,  in  the  afore* 
said  case  of  TaHfot  v.  Jansen^  and  I  entirely  subscribe 
to  the  doctrine,  that  the  situation  of  America^  in  this 
particular,  is  new^  and  may  produce  new  and  delicate 
questions;  that  we  have  sovereignties  moving  within 
sovereignties ;  that  allegiance  to  a  particular  state  is  one 
thing,  and  that  to  the  United  States  is  another ;  that  a 
renunciation  of  the  former  allegiance  does  not  draw 
after  it  a  renunciation  of  the  latter ;  and  that  a  statute  of 
the  United  States^  on  the  subject  of  expatriationy  is  much 
wanted.  If,  under  the  non-existence  of  such  a  statute 
of  the  United  States^  the  strong  facts  of  a  permanent 
residence  in,  and  swearing  allegiance  to,  another  and  '^ 
foreign  country,  were  deemed  equivocal^  in  that  case, 
and  as  not  necessarily  importing  an  expatriation  from 
the  government  of  the  United  States^  much  less  will  the 
weaker  and  more  equivocal  facts  existing  in  the  case  be^ 
fore  us,  be  construed  to  have  that  effect,  in  relation  to 
the  commonwealth  of  Virginia,'  in  which  state,  also,  there 
being  a  statute  upon  the  subject  of  expatriation,  a  non* 
compliance  with  the  requisitions  thereof  will  proportion- 
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HAmeit,     ittjr  weaken  the  infereiice  of  an  mtention  to  expatriate* 
i 1      The  fiicti  stated  in  the  case  before  as,  at  most,  show  onlf  a 


▼. 


tetfiporarf  residence  in  Maryhmd^  and,  at  one  time,  periiapa 
M^ciuty*  an  intentien  aS permanent  residence  there ;  but  it  ia  not  only 
agreed  diat  the  appellee  did  not  expatriate  himself  frons 
Virgmm^  in  the  manner  prescribed  by  our  act,  but,  also, 
dmt  he  neidier  purchased  permanent  property  in  Mary^ 
landi  nor  took  the  oath  of  attegiance  to  that  state.  This 
case,  therefdre,  is  infinitely  weaker  Aan  that  of  TaWai 
V.  Janeen^  m  which  the  party  was  adjudged  to  be  still 
a  citizen  of  the  United  States^  and  that^  independently 
of  the  strong  additional  argument  derived  from  the  ex^ 
iitence  of  our  act  concerning  expad^iatibn,  and  the  nen^ 
compliance,  with  its  provisions,  on  the  part  of  the  ap« 
pellee. 

The  foregoing  ideas,  in  relation  to  the  conneuon  be^ 
tween  the  United  States  and  the  several  states,  go  a 
great  way  to  justiiy  the  idea,  (upon  which  the  general 
assembly  undoubtedly  proceeded,  in  the  case  before  us,) 
of  a  particular  and  l^al  citizenriiip  to  Virgima^  and  to 
the  other  states ;  by  which,  as  the  case  may  be,  an  ex- 
emption from  the  penalties  of  the  act  will  stand  or  folL 

Whatever  the  case  may  be,  as  to  the  concurrence  of 
the  powers  of  the  two  governments,  on  the  subject  of 
the  naturalization  of  aliens,  and  however  the  construc- 
tion, on  that  subject,  is  to  be  adjusted  between  the  re- 
spective  governments,  on  the  ground  of  the  principles 
before  adopted  from  the  opinion  of  Judge  Patsesoit, 
(if  not  of  the  whole  court,)  in  the  aforesaid  case  of  Tal^ 
tot  V.  y onsen  ;  it  is  clear  to  me,  that  the  commonweakfa 
of  Firginia  has  never  delegated  to  congress  the  excln* 
dve  power  to  legislate  on  the  subject  of  the  great  natural 
right  of  expatriation^  as  relative  to  this  commonwealth, 
lliose  topics  of  legislative  power  are  entirely  distinct 
and  unconnected :  the  one  relates  to  aliens^  the  other  to 
citizens;  the  one  to  rights  u>  be  acquired,  the  other  to 
rights  to  be  abandoned;  the  one  to  a  political^  the  other  to 
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a  fMmrtUfi^u    The  power  of  ezpi^ritttioti,  inrdbiiioii    Ma»«ii» 

to  the  commoiiweidth  of  Fir^tniOf  m  one  with  which  , 

congress  had  eeruinl^  nothing  to  do ;  it  is  not  granted     ^^^^^^ 

in  the  histrument  of  government ;  and  it  is  a  fnndamenn     BKMir* 

tal  pfinci[de  in  our  system,  Aat  each  state  retains  every 

power,  jurisdiction,  and  right,  whidi  i»  not  delegated  to 

the  United  States  by  the  constitndon,  nor  prohibited  by 

it  to  the  states.(a)    While,  therefore^  the  power  of  legis*  W  •^mmAi. 

lating  on  the  subject  of  expatriation,  from  the  common*  art  12. 

wealth  of  Virginiay  has  not  been  given  up,  and  ought  not 

to  have  been  given  up,  by  Virginia^  to  the  United  States  ,* 

and  while  the  legislature  of  Virginia  has  not  presumed 

to  confer  this  right  upon  her  own  citizens,  (it  being  one 

jof  paramount  authority,  bestowed  on  us  by  the  God  of 

Nature,)  it  is  but  a  small  boon  to  ask,  for  the  legislature 

of  Vtrgima,  that  she  should  be  permitted  to  set  up  a 

criterion  of  evidence  for  her  courts,  determining  when, 

and  when  only,  this  right  shall  be  adjudged  to  have  been 

asserted! 

By  the  standard  of  our  act,  therefore,  on  this  subject, 
this  case  is  to  be  tested ;  and  I  entirely  agree  with  Judge 
Iredell  in  opinion,  as  aforesaid,  that  a  citizen  of  Fir* 
gima  cannot  expatriate  himself  therefrom  ^^  in  any  other 
manner." 

Of  this  construction  the  particular  citizens  of  Vir- 
gima  cannot  complain;  1st*  Because  it  is  the  act  of 
their  own  government,  upon  a  subject,  undoubtedly 
within  its  power  and  jurisdiction;  2d*  Because  it  is 
beneficial  to  all  the  citizens,  that  this  great  right  should 
be  placed  upon  a  foundation  which  excludes  all  possible 
doubt  as  to  the  validity  of  its  exercise,  instead  of  leaving 
the  matter  at  large,  and  carving  out  an  infinity  of  litiga- 
tion and  uncertainty,  in  this  particular;  and,  Sd.  Be- 
cause the  exercise  of  that  right,  under  the  act,  is  as  free 
as  air,  and  depends  upon  volition  only*  As  for  the  citi- 
zens of  other  states,  it  is  not  for  them  to  complain^  that 
privileges  are  denied  to  the  citizens  of  Virginia^  which 
arc  extended  to  them:  privileges,  too,  which  arc  granted  . 
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MAftdif,     in  ccriisideration  of  htnefiu  conferred  by  them  u|H>n  the 
'       commonwealtht  and  which  it  iras  not  in  the  power  of  the 
Murray     odier  ciass  to  confer,  they  being  obreadMf  citizens  of  Vir* 
UH^ttf.    ginicu 

On  these  grounds^  I  am  of  opinion  to  reverse  tb6 
judgment  of  both  courts,  and  render  judgment  in  favoor 
of  the  appellant,  for  her  freedom. 

Judge  Flsicihg*  The  subject  having  been  nearly 
exhausted  by  my  brother  judges,  my  opinion  in  this  im* 
portant  case  will  be  concise. 

The  2d  section  of  the  act,  passed  the  17th  of  Decembtfy 
1792,  ^^  to  reduce  into  one  the  several  acts  concerning 
slaves,  free  negroes  and  mulattoes,"  declared  in  general 
terms,  that  **  slaves,  which  should  thereafter  be  brought 
into  this  commonwealth,  and  kept  therein  one  whole 
year  together,  or  so  long,  at  different  times,  as  should 
amount  to  one  year,  should  be  free.''  The  4th  section 
of  the  same  act  modified  this  general  regulation  by  cer- 
tain provisoes^  or  exceptions^  The  question  then  is,  has 
.  the  appellee,  M^Carty^  brought  his  case  within  any  'of 
those  exceptions  ?  And  I  am  clearly  of  opinion  that  he 
has  not* 

The  case  of  Scott  v.  Negro  London^  3  Cranchy  324. 
(which  has  been  cited  and  much  relied  on  by  the  counsel 
for  the  appellee,)  is  essentially  different  from  this  case  ; 
the  great  point  of  distinction  being  that,  in  that  case,  the 
true  owner  of  the  slave  was  a  citizen  of  Maryland  who 
removed  into  this  state,  and  within  sixty  days  after  his 
removal,  took  the  oath  prescribed  by  law ;  and  it  was 
decided  that  his  rights  were  not  to  be  affected  by  the  acts 
of  another  person,  over  whom  he  had  no  control,  and 
which  were  done  without  his  knowledge  or  consehi; 
whereas  in  this  case,  the  appellee,  M^Carty^  is,  and  al- 
ways has  been,  a  citizen  of  Virginia^  and  evidently  ap- 
.pears  to  have  endeavoured  to  evade  the  provisions  of 
the  law. 

The  judgment,  therefore,  must  be  reversed,  and  en- 
tered in  favour  of  the  appellant,  for  her  freedom. 
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Marks  against  Mc»iis.  •Wfl'^  «t«- 

THfi  decision  of  this  case  in  the  court  of  appesUs,  by  J,*  ]J^^ 
which  the  decree  of  the  superior  court  of  chancery,  for  ^'^J^SJ^^ 
the  Sichmond  district,  (reported  \n  4  H.  if  M*  463-—  '^p^ .•»~i 
470.)  was  reversed,  has  settled  a  principle  so  important,  trust,  on  the 
that  it  is  here  inserted,  without  regard  to  chronological  SeMmiphuD- 
order.  It  is  also  proper  to  mention  that,  in  the  follow-  !^|^itj^^ 
ing  statement,  an  error,  committed  in  the  former  report  ^e  uiS^^'Sd 
of  the  case,  in  stating'  the  biU  to  have  been  for  a  disco*  SSwer'^bau 
very^  is  corrected.  «n«?»«  contra^ 

Solomon  Maris  filed  his  bill,  in.  the  superior  court  of /^rove  the  fiiAt, 
chancery,  for  the   Richmond  district,  against  Simpson  ought  not  to 
Morris  and  Charks  Copland^  to  be  relieved  against  a  ^{^^agi^wu 
usurious  contract,  covered  by  two  deeds  of  trust ;  pray-  o^^ITconX 


ing  an  injunction  to  inhibit  Copland^  the  trustee,  from  ^^.^  ^^^^^^^ 
selling  the  property  thereby  conveyed  j  and  a  rescission  pnnapal  i 


paying    the 

._ ^ ,_ ^ prinapal  turn 

of     money f 

of  the  contract  by  a  decree  of  the  court ;  or  such  other  (without   in. 

relief  ns  might  be  deemed  just  and  equitable,  and  the  na-  th^d    ol^. 

ture  and  merits  of  the  case  might  justify.     The  bill  ^l^t^^ 

(setting  forth,  particularly,  the  circumstances  of  the  con-  ^'jJS.bylloSS 

tract)  stated,  moreover,  that  Hyman.  Marks^  a  witness,  p^p»  J?"^ 

was  privy  to  the  whole  transaction^  and  that,  by  his  teS'  instituted   by 

the  ce9twf  qtte 

tir^nyj  the  usury  could  be  established*  The  defendants  trusty  he  es- 
were  called  upon,  in  the  usual  form^  ^^  to  make  full,  true,  ndUy  of  ^  his 
and  perfect  answer  to  the  premises,  as  fully  as  if  the  tJhkh^oie/* 
same  were  again  particularly  set  forth  and  expressed."  ^^i^^TdiiH 
The  answer  of  Simpson  Morris^  the  cestuy  que  trust,  •oi^ed ;   and, 

.  .in  the  eontrn- 

neither  admitted  nor  positively  denied  the  usury,  which^  ry  event,  per- 
however^was  clearly  proved  by  the  testimony  in  the  cause.  ^ 

The  chancellor's  decree  gave  the  plaintiff  relief  against  J^gJuo?  siwh 
all  but  so  much  of  the  principal  money  as  appeared  to  be  S[^^§^ 
due  J  and  allowed  him  all  costs  j  directing,  in  case  the  *f  ^  d'rb^ 
said  balance  of  the  principal  should  not  be  paid  on  ^r  iug      then 

,  .  clennsedofits* 

before  a  certain  day,  the  injunction,  for  so  much,  should  usurious 

''  taint,  by  the 

judgment  of  a 
eompetent  tribunal)  should  be  enforced  as  a  security  to  eoDpel  the  payment  of  the  debt. 
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^isil"'    *^^^  dissolTed  as  an  act  of  Ac  day  when  the  decree  waa 

rci^dered ;  that  the  deeda  remain  as  a  security  for  the 

^jf^      same ;  and  that  Charles  CdfUand  be  appointed  a  commia«' 
Morris,     sioner  to  proceedt  agreeably  to  the  terms  of  the  deeds^ 
to  raise  the  amount  thereof,  and  to  report  his  proceed- 
ings, to  the  court  in  order  to  a  final  decree. 

From  this  decree  the  plaintiff  prqred  an  apped,  yfhiA 
the  chancellor  allowed. 

The  cause  was  argued,  on  Wednesday  the  llth^  and 
Thursday  the  12th  of  March^  1813,  by  Hay^  for  the  afi- 
pellant^  and  WilUams  and  Wirtj  for  the  appellee* 

Monday^  November  16th*  (In  the  absence  of  the  Pre- 
siDsih*,)  Judge  RoAwi  pronounced  the  following  opi- 
nion of  the  court,  consisting  of  Judges,  Roanx,  Brooke 
and  CoALTER. 

This  is  a  bill  brought  by  the  appellant,  praying  that 
the  trustee  in  certain  deeds  of  trust  constituted  may  be 
stayed  from  spiling  the  property  therein  conveyed;  and 
that  (on  the  ground  of  usury)  the  said  deeds  may  be  de- 
creed to  be  cancelled  ;  and  for  general  relief. 

Although  that  bill,  after  setting  out  the  particulars  of 
the  usurious  contract,  calls  upon  die  defendant  to  answer 
the  same,  in  the  usual  way,  we,  nevertheless,  infers  thai 
it  is  not  such  a  bill  for  discovery  and  relief,  as  is  contem* 
plated  in  the  third  section  of  die  act  of  usury*  We  in- 
fer this,  not  only  because  it  omits  to  prefer  to  pay  die 
principal  money  loaned  by  the  appellee  to  the  appdlant» 
and  to  pray  that  the  notes^  given  for  the  usurious  consi- 
deration, may  also  be  decreed  to  be  given  up  and  cancel- 
led ;  but  also,  because  the  appellant  (so  far  from  aver- 
ring therein  that  he  stood  in  need  of  a  discovery  of  the 
usury  from  the  appellee)  aoers^  on  the  contrary,  that  &e 
could  prove  the  same  by  a  particular  witness  whom  be 
names* 
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^  tile  particblar  mischief  inteiided  to  be  remedied  by     Maach^ 
*that  section  of  the  act  was  that,  as  usurious  contract       ^^'^ 
'were  frequently  made  in  secret,  there  might  often  be  a      ^•'''^ 
defect  of  evidence  to  detect  them,  in  the  ordinary  course ;      Mortis 
it  therefore  authorizes  a  discovery  in  such  case^  from  the        * 
conscience  of  the  defendant,  on  the  conditions  prescribed 
by  the  act.    This  construction,  which  plainly  results  from 
the  section  itself  now  in  question^  is  made  more  clear,  by 
referring  to  its  prototype,  die  fifth  section  of  the  aCt*^f 
1748,  upon  the  same  subject;  in  the  preamble  to  wbieh 
the  foregoing  is  expressly  suted  to  be  the  mischief  in* 
tended  to  be  remediedi     But  this  section,  being  adapted 
to  a  limited  and  specified  case,  does  not  interfere  Widl, 
nor  affect  the  general  and  ulterior  jurisdiction  of,  the 
couru  of  equity,  antecedently  existing  on  the  subject. 

For  etemple,  it  does  not  extend  to,  nor  impose  any 
conditions  on,  a  party  applying  to  a  court  of  equity  to 
perpetuate  his  testimony,  touching  a  question  of  usury ; 
(as  is  seen  in  the  case  of  The  Earl  of  Suffolk  v.  Gretn^  1 
Atk.  450.)  nor  to  the  case  of  an  application  to  a  tourt  of 
equity  to  relieve  against  a  judgment  at  law^  obuined  by 
surprise,  or  accident^  in  a  case  of  usury*  >  In  such  ease 
the  mode  of  relief  would  be  by  granting  a  new  trial,  in 
which  the  whole  contract  might  be  vacated  i  and  not,  by 
subjecting  the  plaintiff  to  pay  the  principal  sum,  repeal 
the  statute  of  usury,  pro  tantos  merely  because  he  found 
it  necessary  to  come  into  a  court  of  equity,  to  be  relieved 
against  the  accident*     So,  in  the  case  before  us,  of  this 
Dew  species  of  judgment  bonds,  (if  we  may  use  the  ex* 
pression,)  of  these  modern  shifts  and  contrivances  to 
evade,  hot  only  the  statute  of  usury^  but  also  the  juris* 
diction,  at  least,  of  the  courts  of  law^  and  which,  there«» 
fore,  render  the  interposition  of  the  courts  of  equity 
pecu^arly  necessaiy  \  in  this  Case  of  an  application,  to  a 
court  of  equity,  tto  stay  the  hand  of  the  trustee,  until  the 
validity  of  the  contract  can  be  inquired  into  in  a  court  of 
law,  by  a  plaindff  who  wants  no  favour,  or  discovery  from 
voii.  If.  52 
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Mn^MM.    ihe  deinidwtt  kul  it  ^eo  lull-biSKtfNl  at  t(K  cvid^aop  to 

,..  .,      ffroyft  the  UBiirjr  in  a  court  of  kwi .  Mitber  tbe  spirit  or 

Hw^      anewiiig  #f  Ae  ftct  estmk  te  impoie. en du  pfaMinilFte 

^Mcrif     Ms  of  l)is  priiiciplil  ibim  dine  voder  Mdie  itsuriotis  tomr 

tracftt    W4iile  sudi  d  consinioiioii^  W0iild«  i^  tp  that  tiwr 

ieAf;,ai>enit0  a  reperi  of  tke  statuDe  of  usuryt  in  all  caaca 

irb«|8Q«¥.er,  sacorad  hy  d^ads  of  trmtt  ^  n^^v  prae^eef 

Vpo«  smd  wderstaiMli  tba  coosmictioii  inufer  which  wf 

now  #at  idoas  Mt  ga  •ooa  jot  further  than  die  case  la«l 

flpfttOf  nUai^it|;aNiattf  jiidgl^  siuffiae 

in  a €sem  of  uaary*    In  bath  eftaaay  tha  nidof  ac^urt  ^ 

P^j  it  idTordadt  to  aoaUe  die  MuMt  of  law  to  ^anvi 

l^ipsjpriwai«>atrtcftallo8Nhari  ariAthiaaironyfeatuip 

fo  faraur  of  *a  aaaa  now  befora  w,  ditl  tha  phMnriff 4w 

Beyer  before  had  an  opportimi^  to  do  itt 

The  mtarfnretiae  oX  a  court  of  efiiitir,  in  anch  caaa,  m 
6r  ns  to  peT^iHt  an  tafuhy,  bjr  aopnrtpf  tanviaco  tbr 
|r#liittlf  pf  the  contract,  is  not  aoah  $,  m^H^f  boon  no 
ought  to  subject  the  jdaiotiff  to  tha  bts  of  hit  prinf  i{w|L 
turn.  It  n  a  power  which  it  eran'  c^ierat^  by  the 
^aurts  of  biw  I  as  is  teen  in  tha  oaat  of  <k^  Vr  JiVMt^ 
Omp.  7»r.  lo  that  otte,  a  jndginant  had  bean  efpl«af4 
np  iipoii  e  woQutit  of  attomeirr  end  m  Hirefat^^M  wm 
d^Rendiiig  to  rema  and  enfarca  ^  eama«  Qtt  ^  ^9g^ 
Umion,  ^  tha  «(MRnidaration  (oi  ^  j«idgau9nt  ww  m»f 
fious,  die  i^Hirt  of  kiag^s  baneh  ataj?^  th^  proy^etfny 
ipon  the  Hift  fmim%  nod  dii^acted  w  itsua  to  try  ^ 
TaUdity  of  the  connact  oo  which*  (he  jiidgiieni;  wt| 
founded^  on  the  growd  (which  i9^  amphatiyfi%  vfm 
plies  to  the  case  hefoi;awi)  that  tsh«4e<enila^  ^h94  W 
no  opportunity  to  plead  ihe  aiaMe  ^  ueuiyt  9xA  w^ 
therefopct  without  i»lief»  b«it  hy  the  iMe^iK^^H^  ^  ^ 
eaurt." 

If  diis  power  was  ri^tfiiUx  ei^iFcisedt  witho^  wo^ 
tion«  by  a  court  of  Uw,  in  rel^ion  to  a  jud^mmt  paaaing 
it  its  svm  bar^  and  in  tome  srote  raeeiving  the  sanctias 
and  ntifa.nfMin  of  tha  wux^  it  out^4f9r$iqrh  ^  bf 
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exercised  ta  Vkt  mmODer  kf  m  court  of  tqmtjf  in  nla»  ^%f^* 
tion  to  a  traBMCtioiif  paasiogt  in  paie^  mggetcd  to  be 
tMnted  widi  usiuyy.  aad  prteeated  ia.  a  f<ilitoi  odenlated 
to  elude  every  odier  joritdictioQ,  save  the  utual  and 
military  jurisdiction  of  such  court*  When  an  nsorioua 
contract  is  to  be  enforced  by  a  «ode  defying  the  powoff 
<rf  die  aihmr  tribunals  of  juetfcit,  a  coivt  of  equity  win 
be  neither  tardy,  nor  riforotts,  in  extending  its  aid  to 
prevent  it* 

The  result  of  the  foregoing  obintrvationst  as  applied  to 
the  caae  before  us,  aa  that, !a%  the  case  made<by  the  hiH  '». 
not  that  enlbraged  by  the^thk^  scntion  of  die  act  fot  sup* 
pression  of  usi^  $  aft  the-  appcHant  w%at«d  no  discoteiy 
from  the  iq>peUee,  but  only  fbutid  it  necessary  to  kfflty  to 
the  court  of  ei|mty  to  stay  the  truMee  from  sellings  until 
die  question  of  usury  shoidd  be  iofulred  into,  before 
some  competent  tribunal  i  the  chmicellor  cmght  not  td 
have  imposed  on  him  die  k»»  of  the  principal  suos,  bu^ 
he  should  have  enjmntdthe  titMtee  from  selling,  undl,  by 
some  proper  proceeding,  to  be  instituted  by  the  appeUec£,» 
he  shbuld  establish  the  vdiklity  of  his  contract ;  in  which 
case  die  injunction  shotdd  be  disaolved ;  and  in  the  con* 
trary  event,  perpetnatedt  in  the  former  casci  alsa,  the 
deeds  (beit^  th^  cleansed  of  their  usurious  taint  by 
die  judgment  of  a  competent  tribui^)  sboidd  undoubt^ 
edly  be  held  aa  a  security  to  insure  the  payment  of  tht 
money* 

On  these  grounds,  we  are  unanimously  of  opinion  that 
die  decree  should  ba  reversed,  widi^  costs,  aodrtbe  cause 
remanded  to  the  court  of  chancery  for  the  Skhmond  din* 
trict  to  be  finally  proceeded  in,  pursuant  to  the  princi* 
pies  now  declared. 
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Satvni<^,  Marshall  against  Thompscm. 

1811. 

\^  In  ft  miii  in      THI$  being  a  suit  in  chancery  to  recover  arrears  of 

rSS^'of*^  to  an  annuity,  for  the  life  of  Mary  Anne  Thompson^  the 

S^II^iIiimM  plaintiff,  secured  by  a  defecththonA^  executed  by  Daniei 

b  th^  ^  ilfor^Aa*,  the  defendant,  the  26th  df  January^  1789; 

^ttf,  with  io.  (the  sum  payable,  annually ^  being  121.  10*.  and  the  pe* 

^edaytvhen  Bally  of  the  bohd  only  85/1)  the  biU  alleged  that  an  action 

V«jablel  Int  ^t  law  was  brought  on  the  bond  to  recover  the  first 

V^^'to  1^  annual  payment ;  and  that,  in  coneequente  of  a  receipt 

P'y    ^  ft^  produced  by  the  defendant,  (which  the  plaintiff  denied 

^me  to  time,  to  hav^  been  executed  by  her,)  a  nonsuit  was  advised  by 

ks  decree,  so  her  attorney,  to  whibh  she  actordnkgly  submitted  >  the 

the  pmienu  onswer  itasisted  that  the  plaintiff,  freely,  voluntarily  and 

SSJdSi.     f^^^r^  gave  the  defendant,  on  the  2d  of  February,  17«d, 

8.  Whe    the  ^^  re)ee)pt  in  question,  as  a  full  and  complete  dtschat^  ^ 

tes^viionj  to  and  the  testimony  on  the  subject  leaving  it  doubtfki  whe* 

tii^tUiiiehM  ther  such  receipt  was  fairly  obtaiiied;  the  couBQr  court 

c^^^^the  of  Nottoway,  on  the  3d  of  yune,  1803,  decreed  ^^that 

^^I^^todi'  *®  defendant  do  pay  to  the  comjplainant  the  sum  of  12A 

tojI^rtiO^u!  *^*  ^'*  ^  f^'^  ^^^*  i°^c^«*  thereon  froni  the  first  day 

of  February,  19^90,  and  the  farther  sum  of  ISUI  iOe.  for 

every  year  since  that  period,  with  intei^st,  as  aforesaid, 

«n  each  sum,  from  the  first  day  of  February  of  each  year, 

in  regular  succession,  to  thejlrst  day  of  February  last,^ 

waA  costs ;  which  decree  bekig  affirmed  by  the  superior 

court  of  chancery  for  the  Rkhmond  district,  Septembeip 

12,  1806;  the  defendant  appealed  to  this  court. 

Th^  ca^e  was  submitted,  without  argument,  by  PeyWk 
Randolph,  for  the  appellant,  and  Call,  for  the  appellee. 

Friday,  October  4th.     The  following  Opimion  or  thi: 
Court  was  pronounced  by  Judge  Roanc. 
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^Tht  court  18  of  opinioii  that,  if  the  agreement  stated 
in  the  bill  as  the  ground  thereof  has  not  been  relinquished 
on  the  part  of  the  appellee's  intestate,(l)  she  should  not 
hkve  been  limited  by  the  decree  of  the  courts  below  to 
the  annuities  which  had  actually  fallen  due  before  the 
date,  but  that  liberty  ought  to  have  been  reserved  to  her, 
thereby,  to  apply  to  the  court,  from  time  to  time,  to  ex- 
tend its  decree,  so  as  t6  embrace  all  the  annuities  there- 
after falling  due  during  her  life.  The  court  is  also  of 
opinion  that,  under  the  actual  testimony  exhibited  in 
this  cause,  it  would  have  been  proper  to  have  directed 
an  issue  to  inquire  whether  the  receipt  of  the  2d  of 
February^  1789,  was  fairly  obtained,  with  a  full  know- 
ledge  of  its  contents,  on  the  part  of  the  appellee's  intes- 
tate, and  whether  it  was  then  understood  by  her  to  ex- 
tend to  the  whole  bond." 

Decrees  of  both  courts  reversed,  and  cause  remanded 
to  the  superior  court  of  chancery  for  an  issue  to  be 
directed^  and  farther  proceedings  to  be  had,  agreeably  to 
the  foregoing  principles,  in  order  to  a  final  decree. 


March. 
1811. 

Seou'i 
Exeeator 

V. 

Otbomt'k 
BxeoQtOF. 


(1)  Note.    The  lait  (having  abated  by  the  death  of  the  lyipellfe)  had  been 
revived  against  her  admipistn^to^. 


Scott's  Executor  against  Osborne's  Executor. 


JAMES  SCOTT  filed  his  bill,  on  the  2d  of  March, 
1795,  in  the  late  high  court  of  chancery  against  the  exe- 


SeptemberlS^ 
I8il. 

1.  A  fiiUier-in- 
law  having 
promised  his 
•on-in-law 

that.  It  he  would  purehase  a  certaio  tra^t  of  hind,  he  wooM  assist  him  in  pa^og  for  it  hj 
letting  him  hgve  the  amount  of  a  particular  bond,  when  collected ;  and  the  son-ra-law  hav« 
iftg  thereupon  made  the  porohase,  this  promise  was  determined  to  be  upon  sufficient  consi« 
dcii^on,  |in4  obligatory  m  hiw. 

Q.  It  vas  determined,  also^t  that  the  sop-in-law  properly  sued  iu  chancery  to  di$cover  whe* 
ther,  and  at  what  time,  the  money  due  on  the  bond  was  collected. 

3.  And,  since  his  claim  did  not  accrue  before  such  collection,  the  act  of  limitatloas  did  not 
begin  to  run  against  him  until  then. 

;  4.  A  legacy  to  a  v^fr  for  her  life,  and  afterwards  to  the  children  of  the  marriage,  is  nq 
satisfaction  of  a  promise,  to  the  hutbimd^  of  the  amount  of  a  specific  debt,  (when  recovered,) 
to  be  applied  to  a  partieular  puroose ;  there  being  no  declaration  in  the  will  that  the  legacy 
was  uitended  as  satisfaction  for  the  promise. 
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IftU. 

Sooti's 
Executor 

Ostiorpe's  , 
Kkecutor. 


cmtoTsofWiUiamCkiQrwejAtctnBtdi  charging  that»  i 
time  prior  to  the  16th  day  of  February^  178f»  the  plpu«p; 
tiff  bckig  Jtbottt  to  purchase  a  tract  of  land,  in  thf  county^ 
of  Prinni  ^%^rdt  of  a  ceruin  Robert  Donald^  for  dn^ 
sum  of  944A  current  m<Miey,  whereof  434A  IQs.  in  pm^^j 
was  to  be  paid  immediately,  and  the  bidance  the  Ckri$^^ 
mas.  following  y  WiOiam  Oeborne^  of  the  county  of  KHt§f* 
wayj  in  order  to  encourage  kUa  to  make  :(he  piirrhati^j 
and  in  consideration  that-he,  the  plaintiff^  had  married 
his  daughter  EUzabHh^  and  for  her  advancement,  dkL 
advise  and  instruct  the  plaintiff  to  contract  for  the  par«. 
chase  of  the  said  land^  and  to  make  the  first  payment- 
himself;  and,  in  consideration  of  his  so  doing,  agreed 
that  he,  the*  said  William  Osborne^  would  pay  the  lavt 
payment  for  him,  out  of  a  debt  due  to  him  by  bond- 
from  a  certain  Henry  Anderson^  (amounting  to  SlALt 
15#.  Sd*  with  lawful  interest  from  the  1st  of  JiprUj  lTf$^ 
when  the  same  should  be  collected ;  that  the  plaintitf^ 
depending  on  those  promises,  concluded  the  contract  for. 
the  purchase,  made  the  first  payment  to  Robert  DonmU^i 
and  gave  his  bond  for  the  balance  of  the  pm-chase^mo- 
ney,  amounting  to  5t%U  lOt.  payable  the  25th  ^  ^ 
December^  1785,  in  full  hope  and  assurance  that  ib9t 
same  n^ould  be  duly  paid  and  taken  up  by  the  said  0§k 
borne;   that  his  circumsunces   would  not  justify  his 
making  the  said  purchase ;  and  that  he  would  not  have 
made  it,  if  the  promise  aforesaid  had  not  been  made 
him ;  that,  nevertheless,  the  said  bond  was  not  discharged 
by  Osborne t  who  had  not  been  able  to  coHect  die  mooejr 
fh)in  Anderson^  and  the  plaintiff  was  Mmself  coAip^ctf 
to  pay  it,  with  great  difficulty  and  iocoftvenienee,  and  # 
considerable  sacrifice  of  property,  which  he  finally  wasmm^- 
plished,  and  took  in  the  bond,  about  the  year  1790 ;  tlu^' 
Osborne^  by  his  last  wiU,  made  and  published  the  2d.of^ 
October^  1786,  bequeathed  tp  hb  daughter  Mzabeti^ 
wife  to  the  plaintiff,  5L  current  money,  and  aoon  after- 
departed  this  life,  without  having,  in  any  manner,  paid 
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99  0^MM  Aft  phu^ff  for  Ibe  wd  stun  of  51S/.  IQt*  or 
m^  ptn  thertof  I  that  hi^  ^Xf  qitort  hadt  aioce  the  year 
itfCK  completed  the  coQe^tion  of  the  debt  due  from 
JMcrs^n;  but  the  pbtinli^'  ig  unable  to  prove,  at  Ann, 
irhcn  the  same  was  collected,  aod  to  what  amount ;  that 
tbn  an^d  ez^oiors  had  assets  tp  satisfy  the  plaintiff's 
clailii,^  and  were  accountable  to  him,  as  truMtees^  to  an 
lliaeaot  efual  to  his  last  bond  to  said  Donald.  The  biU 
OOilolMdeA  with  special  and  distinct  interrogatories,  re^ 
fnifing  the  defendants  to  answer  the  several  allegations 
l^fsaid,  and  prayed  a  decree  for  513/.  \0a.  with  inte* 
feat,  froqi  the  SiFth  day  of  Dfctmber^  1785;  also  for  the 
lagapy  of  9L  and  for  general  relief. 

The  defenda&tSi  hy  their  answer,  contended,  that,  if 
tbc  plaintiff  ^selaiaa  could  be  supported  at  all,  it  could  in  a 
e$mrt  0f  kfuks  that  the  promise  of  their  testator  (admit- 
ting tluit  he  madei  it)  .  was  not  binding  either  in  law  or 
squiQr,  beeaiise  there  was  no  consideration  to  support  it^ 
unless  nuurriagt  shall  be  regarded  as  a  continuing  consi* 
d/tr^Mans  and  because}  the  time  limited  by  law  for  the 
ittititudon  of  actions  for  claims  of  this  nature  bad  long 
aups  expired*  Tbey  furdier  answering  said,  that  they 
were'  present  when  a  uonversation  took  place,  between 
^lair  ustalor  and  the  pUintiff,  afx>ut  the  purchase  of 
JD^utU^s  land;  and  they  understood  that,  if  the  money, 
4ae  on  Jbuierstn^s  bond  could  be  collected,  the  plaintiff 
Wga  to  have  the  ose  of  it,  free  firom  interest  if  returned 
in  a  diort  tinie  |  and  that  he  was  to  givf  his  bond  for  it ; 
^tbey  feel  a  conviction  that  suck  was  the  nature  of  the 
agreement,  (if  it  can  be  called  one,)  not  only  because  their 
Biemortes  tall  theaa  so,  but  because,  4f  their  tesutor 
mmlly  miended  that  the  said  complain^mt  should  have 
tfa0  absolute  ownership  of  the  said  bond,  no  reason  can 
be  conceived  why  an.ioAmediate  delivery,  or  assignment, 
4id  not  taJte  phce.*^ 
'  The  answer  farther  stated  that  the  complainant  had 
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gtireti  an  incorrect,  if  not  an  uncandid,  statement  of  tk€ 
will  of  WiHiam  Chborne;  who,  in  fact/ devised  to  his 
daughter  Eiizabeth^  Wife  to  die  complainant,  during  faier 
natural  life,  a  negro  woman,  named  Cutchina^  and  all  her 
increase  that  she  then' had,  or  might  dlereafter  have,  and 
directed  bis  executors  to  lay  out  the  sum  of  280^  in  tlie 
purchase  of  negroes,  which  negroes  he  bequeathed  to 
the  said  ElinuAeth  during  her  life,  and,  after  her  deadi, 
to  her  children  by  the  complainant:  he  also  devised' tp 
^  the  said  Elizabeth^  (after  the  death  of  his  wife,)  dunng 
her  life,  with  a  limitation  to  her  children  as  before,  m 
negro  woman  named  PoU^  alld  her  daughter  MUbfi 
^^all  which,  it  is  conceived,  were  certainly  meant  by  the 
testator  to  be  in  full  of  the  provision  which  it  was  proper 
for  him  to  make  for  the  plaintiff's  family;  the  defend*^ 
ants  aver  that  the  complainant  was  spoken  to  by  the*  tea^ 
tator,  and  then  expressed  his  approbation  of  the  manner 
in  which  the  legacies  aforesaid  were  to  be  made  to  his 
wife  I  that  the  said  sum  of  380/.  has  been  disposed  of 
according  to  his  wishes,  and  he  has  received  every  bene* 
fit  which  was  intended  for  him,  or  any  part  of  his 
family,  by  the  will  aforesaid ;  that  the  widow  of  t)»e  saki 
testator  hath  since  departed  this  life,  and  hath  made  coA^ 
siderable  bequests,  to  the  children  of  die  complainant, 
out  of  the  residue  devised  to  her;  which  i««idue  coold 
not  be  ascertained  until  all  accounts  were  setded,  and 
the  estate  divided;  and  now  the  complainant  finding, 
perhaps,  that  he  has  got  all  that  he  is  likely  to  receive^ 
is  setdng  up  a  claim,  about  which  he  has  diought  prefer 
to  be  silent  for  nearly  ten  years.'' 

In  this  answer  the  respondents  said  nothing  about  tire 
dme  of  collection  of,  or  sum  received  by,  them  ti^oii 
AndenorC^  bond.  But  from  certain  exhibits  in  die 
cause,  (whether  filed  by  the  plaindff,  or  by  the  defend* 
ants>  does  not  appear,)  the  sum  of  12BL  14/$.  %d.  appears 
to  have  been  made,  by  an  execution  issued  May  19, 
1790)  and  the  balance,  amounting  to  594/.  9#«  4d.  be* 
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sides  costs,  to  have  been  recovered,  in  an  action  of  debt 
OB  the  jiidgvient,  »i  Sefiember^  1793. 

The  last  wilis  ofWUtiam  Otiotne  and  EHzabeth  (k- 
hornci  hU  widow,  were  also  exhibits^  and  corresponded 
wkh  the  description  of  them  given  in  the  answer. 
Many  depositions  were  taken  on  both  sides ;  the  general 
tendeney  of  which  was.  to  prove  the  planntiff's  having 
been  induced  to  make  the  purclmse  of  D^nald*s  land  by 
WiUiam  0$borne^s  promise  to  let  hint  have  the  amount  of 
Ander^ovfa  bond  when  collected* 

The  late  chancellor  dismissed  the  biU  with  costs ;  from 
which  decree  the  plaintiff  appealed  to  this  court  ^  and, 
Ihe  appellant  and  appellees  having  departed  this  life,  the 
appeal  was  revived  in  favour  of  Scotfa  ExeetUQr  agaihst 
The  Executor  ef  Abner  Qabomey  who  was  surviving  exe*^ 
cutor  of  WiUkim  Octhrne* 
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f^cikmn^  for  the  appellant*  1*  Seott  came  into  ejtdiy 
«pon  two  grounds ;  1st.  Tht  trmt  rehktivt  to  Andersan^e 
bond  I  the  amount  of  whkh^  when  collected,  he  was 
entitled  to  receive  ;  and  for  that  purpose  had  a  right  to 
4cjii»m1  an  aocotmii  and,  2d.  The  uncertainty  as  to  the 
ta^kc  when  the  money  wgs^  collected ;  which  made  a  dU^ 
cQv^ry  nece8S8ry*(a) 

2«  The  promise  was  supported  by  a  sufficient  consider* 
atik>n,  the  purchase  of  DonokPe  land  having  been  made 
at  die  request  of-  Oeborne;  and  the  plaintiff  having 
thereby  sustained  a  great  inconvenience,  against  which 
be*promisad  to  indemnify  him«(A) 

3.  The  .act  of  limitations  did  not  bar  the  plaintiff's 
^im ;  which  never  accrued  until  the  money  due  from 
Anderaoti  was  collected* 

-Matfi  contra*     According  to  Stotfe  own  statement, 

the  money  when  collected  being  his,  an  action  for  mo* 

mty  had  and  received,  or  a  special  action  for  breach  of 

comract,  would  have  lain  in  bis  £avoor :  ade^^uate  redress 
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milfhe  then  have  be^n  had  a$  lawi  aiid«  thereforet  cvcftif 
the  coDsideratioD  were  sufficieai,  aad  the  contract  proredt 
there  is  no  groond  for  coming  into  a  coiirt  pf  equity. 

But  the  consideration^  in  thb  case,  was  not  suficient ; 
the  promi^,  in  fact,  was  merely  voluntary*  For  the 
bill  states  that  the  plaintiff  was  aktnU  to.  jpnrehase  Ate 
land  in  Prince  Edward^  before  his  father-in-law  sud 
any  thing  to  induce  him  to  make  the  purchase.  .  He 
iniist  have  applied  to  Osbcme  for  help,  and  the  promise 
must  hare  been  made  in  coasequeoce  of  that  application. 
His  allegatian,  that  the  purchase  was  fu*  $bort  his  abi- 
Bty,  is  no  basis  for  a  consickration  f  since  (from  his  own 
showing)  be  was  abte«  and  actually  did  pi^  fogr  the  land. 

The  delay  of  bringing  suit  ought  to  bar  the  plaintiff; 
specially,  sinee  he  waited  till  tke  deadis  of  Miw  ud 
Mrs.  O^horn^^  to  get  whaterer  might  be  bequeathed,  bgr 
either  of  them,  to  himself,  or  his  wife  and  children,  and 
^n  set  up  this  claim  on  accomt  of  Amderemi^e  boiid> 
for  which,  probably^  the  cdd  gentleman  supposed  he  had 
^ade  him  complete  satisfaction  by  the  ample  pro(:i^i<m 
inade  in  his  will.  The  Ifill  being,  in  whstanct,  for  a 
specific  performance'^  in  which  caae  the  giving  relief  is 
-discretionary  with  a  court  of  equity,  the  cottrt  odght  not 
to  co^I|tenance  die  present  plaintiff. 


Wickkamy  in  reply*  An  action  for  money  Jiad  and  re- 
ceived  wi|l  lie  against  every  trustee  f  yet  the  biU  m 
equity  lies.  Tbat  action  is,  in  many  resp^ctsy  of  aapdetn 
date ;  introduced  to  obtam  relief  at  law  in  many  cases 
where  the  remedy  formedy  was,  exc/mivcJ^  in  Cfully. 
But  this  circumstance  does  not  take  away  tfaf  old  eatp- 
blished  jurisdietioi^  of  the  coui:it»  Provii^,  tk^.  that 
that  action  rviU  lie,  does  not  prove  that  a  bill  in  equity 
wiD  not  lie.  But  the  prayer  for  a  diocovcrtf  is  abun- 
dantly sufficient  to  give  tha  court  jurisdiction. 

As  to  the  consideration  of  tb«  prmn^is^j  tha  plaintiff^a 
aaying  be  was  aiaui  to  buy  the  lind,  pt;6vfa  notdiing  ; 
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for  dkk  was  not  acttiaSjr  buying  it.  Ajiother  attegation 
in  the  bill  is,  that  he  woidd  not  have  bought  it,  but  fgr 
this  promise*  in  all  human  probability,  Afukraon^s  bond 
was  in  9Uit  at  the  time,  and  ihai  cireu$M€amcc  alont  pre- 
vented Oabom^s  assigning  it  to  the  plaintiffr 

In  Rimimi  v.  Romian,  t  ff.V  M.  92.  there  was  no 
difference  of  opinion  among  the  judges^  on  the  poioit 
diat  the  agreement,  i/prowed^  was  up<m  suftcieiit  consi- 
deration. 

Mr.  Hay^9  argument  that  Scoit^s  claim  is  uncomden^ 
tiofus^  is  not  supported  by  the  facts  in  the  record.  The 
devise  in  Osborne's  will,  to  Scotifs  wifa^  b  nosatisfiietiom 
of  the  contract.  Even  a  devise  to  himself  cimld  not 
have  had  that  efftct,  without  an  express  declaration  in 
the  wiH.  Such  a  devise  couU  not  be  presumed  to  have 
been  intended  as  a  satisfaction ;  especially  in  opposition 
to  die  testimony  of  witnesses,  which  ought  always  to  be 
admitted  to  rebut  an  equity. 
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Hay.  The  suggestion  of  a  want  of  discovery  is 
merely  eohuraUe^  to  give  jurisdiction.  The  time  whmi 
Anderson  paid  the  money  might  easily  have  been  proved* 

Wickham.  The  decision  in  Chichester^  Ei^x  v.  Vintf^ 
AdwCr^  is  a  complete  answer  to  this  objection.  I  con- 
tended, there,  that  the  plahniff  having  proved  his  case 
by  evidence  oft'tuKfr,  a  discovery  was  not  necessary  i  but 
my  argument  was  overruled. 

Wednesday^  September  3fth.  l%e  following  opini<m 
was  pronounced  as  the  opinion  and  decree  of  the  court, 
consisting  of  Judges  Flixino,  Roaux,  Beookil  and 
Cabxll. 


The  cfaancdlor,  in  this  case,  dismissed  the  appellant's 
bill,  widtout  assigning  any  reason  for  doing  so  i  and  the 
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cotratel.far  die  ap^llee  stated  four  points  id  rapfkirtdf 
Ae  decree ;  •      ' 

Ist.  That,  if  the  appdhmt  had  a  tight^  he  had  aepm-- 
plete  remedy  at  hnv^  and  therefore  a  court  of  equi^ 
had  no  jurisdiction  of  die  cause* 

2d.  His  action  was  barred  by  die  statute  of  Hssita- 
tions.  •       ' 

3d.  The  promise,  or  deckradon  of  (kbtfrne^  as  stated 
in  the  bill,  was  void  for  want  of  a  consideration;  and, 
'  4ih.  If  good,  the  legacies  to  his  wife,  of  which  he  had 
the  benefit  during  his  life,  ought  to  be  regarded  as  a 
sadsfisction,  pro  tantOy  of  his  engagement* 
^  But  we  are  of  opinion^  tit**  That  a  btU  im  ckmwertf 
was  necessary  to  discover  whedier,  and  at  what  ttasa*  ' 
the  money  due  on  Anderoorfs  bond  was  recovered  and 
received  by  Osbome^s  executors;  3d*  That  the  appet 
lant  was  not  barred  by  the  statute  of  liftiilations,  as  he 
had  no  right  to  the  money,  under  the  said  promise,  wutil 
it^hould  be  recovered  of  Anderwn^  the  dme  oi  which  was 
unccruia,  and  which,  it  appears,  did  liot  happen  nodi 
the  year  ir93;  ad*  That  a  very  good  and  sufficient 
consideration  is  charged  in  the  bill,  and  proved  by  sun- 
dry witnesses ;  and,  lasdy,  ^t  the  legacies  to  the  ^ 
pellant*s  wife,  being  for  life  only,  are  by  no  means  a 
•aadsfaction,  pro  tanio^  of  the  engagement  ef  the  teilatv 
Oobome^  it  being  a  promise  of  a  specific  dabt,  when  re- 
covered, to  be  applied  to  a  pardoular  purpose*  > 

The  decree,  therefore,  oug^t  to  be  reversed,  with  costs. 

^^  Decree  reversed;  and,-diis  court  proceeding.  Sic*  it 
'is  decreed  and  ordered  that  the  appeUee,  Conrad  Webif 
•executor  of  Abner  Ooiome^  die  surviving-  executor  of 
WUliam  Osborne^  out  of  the  estate  of  &e  said  WiUiam  Ofh 
bome^  pay  to  die  appellant  the  full  amount  of  the  debt^ 
with  die  interest  thereon,  by  him  recovered  and  received, 
on  thei>ond  of  Htnnf  Anderoon^  in  die  proceedings asen- 
tioned,  and  also  interest,  at  the  rate  of  5  per  omUmpor 
annunh  on  the  said  aggregate  sum,  from  the  time  the 
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lame  wa$  received  by  the  said  executor^  until  payment    MAftoH, 
thereof  shall  be  made  by  virtue  of  this  decree*     And  it  * 

is  ordered  that  the  cause  be  remaaded  t6  the  said  court    ^^^ff 
of  chancery,  for  such  further  proceedings  to  be  had         ^• 
therein,  as  shall  be  deemed  necessary  to  carry  this  de» 
t  into  full  effect**' 


Moore's  Executrix  against  Ferguson  and  others*     ^ednetthy,  ^ 

IN  a  suit  in  chancery,  on  behalf  of  the  residuary  i.  Awire,who 
legatees  of  Georgt  Moored  deceased^  against  his  widow,  h^ltband,  «nd 
being  his  sole  executrix^  for  a  settlement  of  her  admt-  ^  ^^^m^ 
aistration  account,  and  distribution  of  the  balance  due  ^"n<>^ .  ^r 

^  hu  death,  de- 

to  the  plaintiflfs ;  the  defendaiit,  in  her  answer,  set  up  a  inand  an  ae. 

...  >  ^tii  /••  \>        count  of  pr»- 

datm,  against  the  estate  of  the  decedent,  for  the  profits, //«,whiek  he 
inhU  H/ttmr^ot  sundry  slaves,  which,  before  the  co«  ^rate'^es^ 
Tcrturc,  were  her  property,  and,  by  a  marriage  settle*  ^^^  y^'^^l^ 
ment,  bearing  date  the  10th  of  Jiay,  1783,  were  con-  ["/^-n^^lJ^J^ 
▼eyed  to  a  trusteCi  "upon  this  express  condition  and  P*<?«  .^y.hw 

•  ui  hu  lifetUBC* 

trust,  that^  at  any  and  every  time  the  should  think  pro- 
{wr,  after  the  said  marriage  should  take  effect^  as  well  aod  eieootioa 
the  property  as  die  use  of  the  said  slaves,  all  or  either  of  ^hl^°S2  ex*I 
diem,  should  be  in  the  sole  and  absolute  disposal  of  her  SS^^isJrSor**'' 
die  said  iMb%,  either  by  will,  or  otherwise^  either  in  the  SJIe*^*^J^ 
Kfetime  of  the  s4id  Oeor^e^  or  otherwise."  ministration 

aecountf 

-  It  did  not  appear  that,  in  the  lifedme  of  Georgt  should  not  be 
Moore ^  Mrs.  Moore  exercised  any  act  of  ownership  over  goods  and 
the  slaves,  or,  in  any  respect,  interfered  with  his  receipt  SwSknf  *tl 
of  their  profits*  It  appealed  that  she  lived  with  him,  ^^J^'-^^*; 
iipon  the  usual  terms  of  manand  wife,  "^i  ^\^^  «- 

*  gainst  his owa 

Commissioners,  appointed  by  the  coimty  court,  report-^  goods      and 
ed  a  balance  against  her  of  400/.  8«.  \0d.  1*3.  upon  the 
administration  account ;  and,  giving  her  credit  for  hire  pobt  dedd^ 
•f  her  daves  from  iHfay,  1793,  to  the  time  of  her  bus-  'l^^^'^^'^ 
band's  death,  amounting,  by  a  particular  statement  ^^^^^^^^ 
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items,  to  the  sum  of  999/«  11«.  Bd*  charged  her,  alto, 
with  the  same  gum»  for  her  board  and  clothing  during 
die  same  time,  and  die  expense  of  pardy  raising  fonr* 
teen  negro  children. 

To  this  report  the  defendant  excepted ;  hot  the  cotutf 
court  decreed  (accordingly)  **that  the  plaintiA^  recover 
against  the  said  defendant  400/.  Is*  l(kL  and  costs,  to  be 
levied  of  the  goods  and  chattels  of  the  said  George 
Mtoorcy  deceased,  in  the  hands  of  the  defendant  to  be 
administered,  if  so  much  thereof  she  hath;  if  not,  that 
then  the  costs  be  levied  of  the  proper  goods  and  chattels 
of  the  said  defendant*'' 

Upon  an  appeal  to  die  superior  court  of  chancery^ 
dils  decree  was  aflSrmed ;  whereuponi  a  farther  aj^ical 
was  taken  to  this  court. 


Hatff  for  the  appellant,  admitted  that,  after  examining 
all  the  authorities,  he  was  not  prepared  to  contend  that 
Mrs.  Moore  was  endded  to  a  credit  for  the  profits  of  tho 
slaves  during  her  husband's  life. 


Ut)  Cecil  ▼. 
Jurm,  I  Mk, 
278. 


(h)   1    Bac. 

^6r.      482. 
JPovefl     V, 
JUankegt «  P. 
Wfn».      82. 
Thmwu   V. 
JBetmetU  id, 
341.      Fvwler 
Y.  Fowler^   3 
P.  W^wt.  355. 

tendr.fVtfneh 
ham,  2  Vez,  7* 
Peacock  V. 
Monk,  id. 
190. 


Jtunfordy  fot  the  appellees,  observed,  that  this  ^dmisi^ 
aion  by  Mr.  Hay  was  very  properly  made ;  the  authority 
Uea  being  clear  that,  although  the  wife  may  take  a  sepa- 
rate estate  from  her  husband,  and  even  have  a  deceeo 
against  him  in  respect  of  such  estate  ;{a)  yet,  if -she  do 
not  demand  the  produce  during  his  lifedme,  and  he 
mainuin  her,  an  account  of  such  separate  estate  shall  not 
be  carried  back  beyond  the  year  in  which  he  dted.(tX^} 

Wtckhanit  on  the  same  side.  The  decree  is  not  sufi* 
ciendy  favourable  to  %ts.  It  ought  to  have  been  €le  boms 
proprus  ;  the  balance  due  on  the  administradon  account 


(I)  Note.  "  This  rule,  lioveTer,  proeeedf  on  Uie  notion  of  the 
GtOMenti  bat  %  dnriog  the  hasbtnd't  lifetime,  the  demand  vanSti  Aeoonai 
htprwttite  to  paj  whatever  is  due  to  her,  she  shall  be  allowed  to^eone  \ 
his  estate,  as  a  creditor,  for  the  amount.'*  Hidout  ▼.  Letm,  1  wfl^.  9BU. 
Cwntett  rf  Wixrwick  ?.  Edward*,  1  Eq.  Cat.  Mr,  110.  pU  X  1  Bac.  Mr^ 
482. 
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being  a  debt  from  the  executrix,  for  which  she  is  per* 
•ooally  responsible. 

Friday y  October  11th.  The  President  pronounced 
the  court's  opinion,  that  the  decreed  of  both  courts  be  |«- 
veraed,  with  co^ts  against  the  appellant ;  the  decree  of 
the  county  court  having  been  erroneous  in  limiting  the 
recoveiy  of  the  sum  decreed  to  the  goods  and  chattels 
of  the  testator  in  her  hands  to  be  administered;  andy 
therefore,  the  appellees  being  the  party  substantially  pre* 
TJiiling  in  this  court;  ^^d  it  was  decreed  and  ordered 
that  the  appellant  pay  to  the  appellees  400/.  U.  10(L  with 
lawful  interest  thereon  from  the  16th  day  of  March^ 
t9Q2,  till  paid,  and  the  dosts  by  them  expended  in  proser 
cuting  their  suit  in  the  said  county  court. 


4sa 


Makgb. 
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Mayo  against  Haines  and  Coutts. 


Ffidcuf, 
Oetoberiik. 


THIS  was  a  motion  to  the  court  of  appeals  to  grant  '^^  >4r«» 
an  injimction  which  had  been  refused  by  the  judge  of  appeals,  or  any 
the  superior  court  of  chancery  for  the  i?fcAmaii J  district*  ^  of  cm^ 

have  power  to 
awara  injune- 

Saturday^  October  5th.     The  Pxesident  reported  that  ^ve'beeli**!^ 
^the  court,  being  unanimously  of  opinion  that  the  judges  f^^  ^  the 
of  this  court,  or  any  one  of  them,  have  the  power  to  sapeHor  ooart 
award  injunctions,  after  a  refusal  thereof  by  the  chan-  bat  uJs]^i^ 
cellor,  in  the  case  provided  for  by  the  second  section  of  ^'by^iK^cwSt 
the  act  of  the  27th  of  January^  18l6,  *  authorizing  the  ^^  "PP^ai^ 
superior  courts  of  law  and  chancery  to  issue  writs  of 
certiorari  in  certain  cases,  and  for  other  purposes,'  (Ses^ 
siens  Acts  ofMW$  c.  11.  s.  2.)  is  yet  of  opinion  that  such 
power  has  not  been  given  to  this  court:  and,  on  this 
ground,  without  considering  the  merits  of  the  bill,  the 
application  is  rejected*" 
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6!t^\lth.  Watkins  agcmst  TaylOT  and  Mewbunu 

dJbted^'to  ^H.  U^PON  an  appeal  from  a  decree  of  the  superior  court 
10  the  ium  of  of  chaiiicerjr  for  the  Richmond  district,  pronounced  the 
Ue^  bj  foar  12th 'day  of  Mayt  1807,  in  a  suit  in  which  Robert  Wtit^ 
ments,  in  lit-  kins  was  plaintiff,  and  Thomas  Titglor  and  WiUktm  Msw^ 
S*rw**^^A"  ^^  defendanta, 

SoJT^phll^e' '  Th«  *>»U  s^a*^  ^^^^  some  time  in  the  year  ir9»,  Th^ 
^d^*jr  thtt  ^'^^  Tatfhr  purchased  of  Harry  Heih  a  tenement, -at 
iTw  io  eonfli-  the  price  of  IfiOOL  payable,  in  instalments  of  300/.  each^ 
soot  €09^  in  the  month  of  Sefittmber^  of  the  years  179Bf  tf9§f 
?.^h^M  ^Z  1800  and  1801 ;  that  the  said  Thomas  Taybr  applied  to 
fiSnZs  Mt  ^^  complainant  to  know  how  much  he  would  take  m 
'*  ^inent^  cash,  as  the  consideration  for  binding  himself  to  dis-^ 
towrtoaft  and  charge  the  said  1,200/.  at  the  periods  aforeaaid,  in  tha 

void;    not-  ^  . 

vithiunding  bouds  of  the  Said  Harry  Heth  ;  meaning  that  be  shookl 
have  reaped  be  at  liberty  to  discharge  the  same  by  discounts  arising 
irom^  bj  fi^m  the  said  Harry  Heth^9  bonds ;  that  the  complainant 
bond?of  5/ at  thereupon  agreed  to  pay  die  Said  1,200A  in  manner  afore^ 

b  ^»diin'*him  '*'^»  ^^^  ^^  ^^^  ^^  ^^'*  ^^  ^^'** '  ^^^^  ^^  pursuaacc  of 
tnbaceo  at  a  this  agreement,  he  purchased  a  bond  ghren  by  the  said 

Hethy  which  had  been  due  a  considerable  time,  and 

amounted  to  300/. ;  which  bond  he  delivered  to  the  said 

Taylor^  who  accepted  the  same  as  a  partiaV  satisfao^ 

tion  of  the  contract:  that  (at  the  instance  of  the  wA 

Taylor)  the  complainant,  with  WUHam  Mewhim  as  his 

^   surety,  executed,  to  the  said  Harrys  Heth^  three  4>on<ls 

for  the  sum  of  300/1.  each,  playable,  on  the  6th 'day  t£ 

(1)  Note.  If  the  agreement,  in  this  case,  had  been,  that  W^  waa  topi^ 
the  deU  in  0ie  honda  ^  B*  if  to  he  had^  and  mt  olherwiaei  it  aeema  thal^ 
■ince  the  principal  turn  qf  90OL  would  have  been  in  jeopardy,  the  contract 
would  not  have  been  uMirious.    See  Gibton  f .  Fristoe,  2  Call,  73. 

Dut  here,  it  appeared  that,  though  W,  was  to  be  a<  Uberty  to  pay  (he  ^Idft 
m  the  bomU  of  /ST.,  jet  he  waa  to  be  reeponaUde,  at  att  evenif^  wksiAet  li0 
could  procure  fuek  benda^  or  not.  ^"his  important  eircomttanoe  made  the 
eontraet  utoriout.    See  (Jfoat)  the  opinion  of  the  court. 
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the  like  instaAce  of  the  iald  Tagtor^  he  delivered  to  him 
the  Chrte  btt^n^tttloned  bends^  i6  be  delivered  to  the 
Mid  JTif^/  that  these  bonds  appeaiT  to  hare  beeA  itt  tbti 
Udd  Htififs  pd&sessibn,  ihasthuch  aS  be  has  assigned  thd 
teme;  diit  the  said  Taylor  itiformed  the  compUiiha^^ 
when  he  executed  the  said  three  bonds,  that  the  agn^ 
tient  between  Heth  and  himself  was,  Aat  tiiejr  Were  not 
CO  be  assigned  away,  6t  passed  off,  until  Aej  becamt! 
4tte ;  which  cireuiiisttece  operated  as  an  inducement  of 
eonvenienee  in  the  estimation  df  the  complalnatttf  sine^ 
it  afforded  him  an  opportunity  of  prociiring  bonds  of  die 
said  Marry  Htth^  with  which  the  said  Thonuu  Taybt 
iilpulated  that  his  own  bonds  aforesaid  sbouU  be  re*> 
deemed ;  that,  from  some  cause  dr  othtfr,  a  difleren^i 
took  place  between  the  said  Tayhr  and  H9th^  in  conse- 
quence whereof,   the  said   Taylmr  refused  to  receive^ 
from  the  eomplainant,  in  disch«-ge  of  bis  said  three 
iMnds,  any  diing  but  money :  that  two  of  them,  to  wit» 
those  payaUe  io  the  years  1799  and  1801,  hare  beeM 
i^^chargedby  the  c^mpiainaHt  to  theeaid  Thomas  Tayioti 
Oa  aaoignee  of  the  said  Harry  Htth^  ih  actual  caoh;  thnii 
Bpon  the  third  bond,  due  in  the  year  1800,  the  said  TVrjf* 
lor  brought  suit,  in  the  Richmond  Hustings  court,  against 
die  said  Jfewhim^  and  obtained  a  judgment  by  default  i 
owing  to  the  complainant's  having  written  to  an  attorney 
to  defend  tlie  same,  who,  contrary  to  his  ezpectatiori, 
did  not  practise  in  that  court;  that  Mewium  thereupon 
gave  the  complainant  notice,  and  obtained  a  judgment 
against  him,  by  motion,  for  the  sum  of  3dl/«  7s.  6d*  in- 
cluding costs  and  sheriff's  commissions. 

The  bin  proceeded  to  charge  that  the  demand  of  the 
full  sum  of  l,aQO/.  of  principal^  for  800/.  m^,  ofprm* 
ctpatf  under  the  circumstances  aforeiaid,  was  usurious/ 
mid,  if  not  usurious,  unconsciortabk  ^  that  Mewbum  had 
informed  the  comptainanti  that,  although  he  had  procu- 
red a  receipt  from  Taylor^  it  was  merely  to  enable  him 
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to  jnroceed  by  motion  against  the  xxunplainant;  •die  saiA 
Mewhum  having,  in  fact,  paid  no  money  to  the  said 
Taylor^  but  having  deposited  in  hb  hands-merchandife 
to  be  sold  for  the  discharge  of  the  judgment  againat 
die  said  JlfirtaAfim,  in  case  die  execution  sued  out  by  ;the 
latter  upon  bis  judgment  against  the  complainant  shipuUL 
not  produce  the  amount. 

The  firmer  of  the  bill  ^vras,  thetefbre,' that  .d£nEpfoir9t> 
judgment  against  the  complainant  be  perpetiudly  eigoim^ 
ed;  that  his  merchandise  be  restored  to  him,  ;and  the 
judgment  aforesaid  against  him  vacated;  or  that  the. 
complainant  mig^t  receive  any  further,  or  other  relief 
he. 

The  injunction  was  awarded,  on  the  usual  terms,  tl^ 
ISdi  of  November y  1802« 

The  answer  of  Tkanuu  Taylor  admitted  his  purchase 
of  a  tenement,  of  Hurry  Heth^  at  the  price  mentioned 
in  the  bill,  payable  by  instalments  of  3004  each,  wsthoul 
interest;  denying  that  he  applied  to  the  complainfmt  tot 
know  how  much  cash  he  would  take  for  binding  himself 
to  pay  the  said  interest ;  on  the  contrary,  averring  thst 
the  proposal  came  from  the  complainant,  who  -repeatedly 
applied  to  him  on  the  subject,  and  informed  him  that  b^ 
had  an  opportunity  of  making  an  advantageous  contract 
with  the  said  Heth^  who  w»  willing  to  receive,  in  satis-' 
faction  of  the  said  bonds,  some  tobacco,  which  the  coqi* 
plaiiiant  wished  to  dispose  of,  and  would  allow:  a  vei^ 
high  price ;  that  this  proposal  was  not  agreed  to  by  the 
respondent,  until  repeated  appHeations  had  been  made  to 
him  by  the  said  Wat/unSj  seconded  by  the  said  Heth^  who 
also  informed  him  that  he  and  the  complainant  were 
about  making  an  agreement  concerning  the  said  tobacco  ; 
that  the  respondent,  accordingly,  paid  the  complaininit 
the  sum  of  800A ;  that  there  was  no  conversatioa.be- 
tween  them  relative  to  a  loan  of  that  sum  of  moaeyi 
that  he  had,  on  his  part,  no  idea  of  a  /oan,  nor. any  ea> 
pectatibn  that  the  complainant  wished  to  become  a  bor<^ 
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ifgktr  of  money  by  means  of  the  said  agreement^  but 
rappoaed  his  object  was  to  make  an  advantageous  con* 
tiract  with  the  said  Heth^  that  the  money  was  not  rai8e4 
Without  difficulty,  and  his  object  in  rabing  it  was  not  to 
lend  it  to  the  complainant,  but  to  pay  off  a  debt  due 
from  himself,  payable  at  future  periods  |  that  he  woiuld 
not  have  lent  to  the  complainant  such  a  sum  of  money^ 
dn  the  terms  aforesaid ;  indeed,  a  considerable  part  of 
the  said  sum  was  actually  borrowed bj  the  respondent; 
flutt,  when  the  said  contract  was  made,  and  the  800/.  paid^ 
he  understood  that  the  complamant  and  the  said  Het^ 
had  come  to  an  agreement,  and  considered  htmeelf  eoeoner 
rated  frota  the  debt  to  the  said  ffeth;  that,  some  time 
afterwards,  tfie  respondent  was  informed  that  Heth  and 
the  complainant  had  disagreed  about  the  price  of  the 
tobacco,  and  that  the  debt  originally  due  from  the  re« 
spondent  was  still  unpaid;  and  the  said  JS&lA  informed 
him  that  he  still  looked  to  him  for  the  said  debt:  Ais 
defendant  thought  himself  in  equity  discharged  there* 
from,  as  the  said  Hetk  had  urged  him  to  make  die  agree* 
ment  with  the  complainant,  and  he  understood  that  Beth 
was  to  look  eotehf  to  the  complainant^  mid  not  to  him  for 
-pzyment;  but,  in  order  to  avoid  a  dispute,  he  thought  it 
best  to  urge  die  complainant  to  fulfil  his  contract  by  pay* 
ing  off  the  debt  to  Heth;  that  the  complainant  lodged 
witlft  this  defendant  a  bond,  due  from  die  said  JBeth^ 
(which  he  the  complainant  had  purchased  at  a  very  large 
discount^)  and  the  three  bonds  executed  by  the  com- 
plainant, with  the  said  Mnoium  as  his  surety,  in  order 
that  they  might  be  given  to  the  said  Heth  in  satisfaction 
of*  the  debt ;  that  the  said  Heth  was  willing  to  take  the 
bonds  of  the  complainant  and  Mrwburny  but  objected  to 
taking  in  his  own  bond,  (which  he  did  not  admit  to  be 
justly  due,)  and,  moreover,  insisted  on  retaining  the 
legid  title  to  the  said  tenement  as  a  security  for  his  debt; 
that  this  defendant  became  justly  alarmed  at  his  situa* 
tiod:  he  had  not  been  sufficiendy  careful,  at  the  time  of 
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his  ecoilniet  widi  the  aonplaittimt,  with  wtap^tt  to  ihr 
evonemtioa  which  he  undev>too4  he  was  to  have  frem 
the  said  Heihi  and  it  was  douNful  whether  he  couM. 
oampri  the  said  Ihih  to  kvd(  to  the  eprnplainaatt  wly^ 
for  his  money  I  and  if  this  defendai^  should  he  oUiged- 
to  pay  it^  the  iiMjoovenience  wouM  be  a  very  aerious  one ; 
atkngth,  it  was  agreed^  beiweeo  him  and  the  said  Be^ 
that  the  htter  should  reeeive  the  said  hoods,  9mA  as^ig^ 
them  to  this  defendant,  and  that  be  should  redeliver  th^ 
said  Heih  possession  of  the  tenement  aforeaaid,  whlQ^ 
was  accordingly  done ;  and  the  said  ffcth^  a^me  tinW- 
afterward,  took  in  his  own  bond.  The  respondent  fur- 
ther said  that,  during  the  time  that  he  w^  possess^  of 
the  said  tenement,  he  laid  out  a.  considerable  sum  i% 
lAprovenseiits,  part  of  which^  to  the  value,  he  believe^t 
of  at  least  |00/«  had  beeu  Ip^t  tQ  him  f  and  that  he  ha4 
also  lost  the  heueit  of  the  rise  in  the  valufi  of  the  sai4 
tenement,  which  was  very  coqsidemble*  He  ac^now^ 
U^e4  b^ng  r^^vfd  ^fuH  sqtisfiVijion  of  the  JM4g»^f^ 
agmnai  Mtvitum^  s^  declared  that  h^  had  hq  inUrei^ 
in  Mewtt4rn^9  judgment  against  the  copplaiuant,  whid|% 
he  believed  Was  not  the  property  of  the  said  Mfwk4mf 
hot  of  a  certain  :  .n  Compston^  or  his  trustf^e ;  dbie  said 
Jifewlmrn  having  made  an  assignment  of  hii  eSi^cts  for 
the  benefit  of  his  oreditors* 

No  answer  was  filed  by  Maykiwn^  a^  no  prgceedfi^ 
^inst  bi^  appear  in  the  record ;  bj^  ^pifi  Rkbard^ 
agent  and  attorp,ey  for  Thomas  Ggmfi^oth  of  JPAUarf^t^ 
phia^  (though  not  made  a  defendant  by  t^  biU»)  filed. » 
answer,  clain^bg  the  benefit  of  the  judgment,  agiunst  tfaA 
complainaut,  by  virtue  of  the  assignosent  of  jIfra/Aum'a 
^ects« 

Two  depositions  were  tahen,  whiqh  did  not  o^teriaByt 
^ct  the  case  i  excepi}  thjst  one  witness  <lepQsed  that  h» 
understood  the  agreement  between  JFoMnjf  and  T^^i^ 
to  be,  that  Wathin»y  in  consideration  of  800/.  cash» 
to  pay  for  the  tei^ement,  vnth  bqn^;  *'  bi)t  with 
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tKMidtf  th«  wftaess  could  not  ctttsivXy  say;  tliou^^^as  ^^^^ 

wtll  as  he  reinembered)  it  was  understood  between  them  * — ^ 

tiiat  Bethfa  benis  -would  be  good  in  paytnenU^  *t.  ^* 

Chancellor  Taylor,  on  tbo  12th  of  3iay,  180r,  dis-  ^^^^' 
aaisaed  the  bill  with  cosu;  whereupon  tlte  complainant 
appealed* 

After  argument  by  Pq^ton  Randolph  nndHayj  for  the  . 
i^pellant,  and  Wiekh^m^  for  the  appellees,  the  Presi* 
3DENT  {Friday %  November  29x\i)  pronounced  the  following 
opinion  of  the  majority  of  the  court. 

TKe  principal  question  in  this  case  is,  whether  the  con- 
tract  before  us  be  usurious  or  not  ? 

Let  us  consider  what  acts  of  the  parties  to  a  contract 
fOnMitute  usury,  and  apply  the  law  to  the  case  under 
COBtideration* 

The  general  legal  principles  on  which  questions  of 
usury  are  to  be  decided,  seem  to  be  well  setded.  An 
agreement,  by  which  a  higher  premium  than  legal  inte- 
rest for  the  loan  of  money,  is  directly,  or  indirectly,  se- 
cured to  die  lender,  or  a  forbearance  of  a  debt  due,  in 
consideration  of  receiving,  at  a  future  day,  a  higher 
premium,  or  greater  emolument  than  legal  interest,  is 
clearly  usury,  within  the  statute,  unless  attended  with 
Mome  pectUiar  contingent  circumstance^  (not  existing  in 
the  case  before  us,)  by  which  the  money  leniy  or  the  debt 
forborne^  be  put  in  evident  hazard. 

The  forbearance  of  a  debt  due,  being,  in  the  present 
case,  out  of  the  question ;  let  us  see  whether  there  was 
a  loan  of  money ^  with  a  view  of  receiving  a  higher  pre- 
mium than  legal  interest?  And,  in  my  conception,  we 
need  only  advert  to  the  answer  of  the  appellee,  to  esta- 
blish the  fact;  and  whether  the  first  proposition  came 
from  the  appellant,  or  was  made  by  himself,  seems  quite 
immaterial*  We  must  consider  the  contract  as  we  find 
it  stated  in  the  record. 
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The  appellee,  indeed,  says^  in  his  ahswer/that'^flf^ 
waa  no  convenatton  between  him  and  the  compbinanf, 
relative  to  a  han  of  money.  That  he  had,  on  his  pttt; 
no  idea  of  a  loan,  nor  any  expectations  that  the  cctan* 
plainant  wished  to  become  a  borrower  of  money  \if 
means  of  the  said  agreement  *,  but  supposed  diat  the  tbi 
ject  of  the  complainant  was  to  make  an  advantageous 
contract  with  Harry  Heth.^  And  what,  let  me  ask» 
was  to  enable  him  to  make  the  advantageous  contract 
with  Hethj  but  the  800/.  advanced  him  by  the  appieUee^ 
for  which  he  agreed  to  pay,  and  has  actually  paid,  a  motft 
exorbitant  premium  ? 

The  appellee  acknowledges  that  he  paid  the  appdlant 
the  sum  of  800/*  in  consideration  of  h%  agreeing  to 
exonerate  him  from  a  debt  of  1,200A  which  he  owed  the 
said  Heth  for  a  tenement  purchased  of  him  in  the'  city 
of  Richmond^  to  be  paid  by  annual  instalments.  Let  it 
be  called  a  paymentyZ,  supply^  an  adoance^  or  what  it 
may  J  and  whatever  attempt  may  be  made  to  cover,  or 
disguise  the  transaction,  it  was,  in  subttctnce  and  ejfficif 
according  to  my  apprehension,  a  borrowing  and  lending 
of  money,  with  a  view  of  receiving  a  higher  preminrt" 
than  legal  interest  for  the  loan ;  and  whether  diat  pre- 
mium was  to  have  been  paid,  immediately,  to  the  appet' 
lee,  or  to  Mr.  ffeth  on  his  account,  makes  no  difiefence' 
in  principle;  as,  in  either  case,  it  is  clearly  within* ^e* 
mischief  intended  to  be  guarded  against  by  the  statute  of 
usury. 

The  original  contract  appearing,  on  the  face  of  it,  as 
stated  by  both  the  parties,  to  have  been  usurious,  no  after 
transactions  of  theirs  could,  I  conceive,  take  it  out  of 
the  statute;  and  the  cancelling  the  contract  between  die 
appellee  and  Hethj  respecting  the  purchase  of  the  tene- 
ment in  the  city  of  Richmond^  cannot  affect  the  merits'  of 
this  case.  It  appears,  however,  by  an  exhibit  in  the*  re<^ 
cord,  that  the  appellee  had,  in  March^  1801,  received 
from  the  appellant  the  sum  of  30/.  169.  W.  over  and 
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Sfart  die  principal ^um  of  mOL  loaned  in  the  year  If 98, 
tntfi  die  kgal  interest  thereon;  and  he  confesses  in  his 
Mswer,  that  he  has  also  received  full  satisfaction  of  the 
judgment  he  obtained  against  William  McivSum  in  the 
proceedings  mendoned,  amouadng  to  300/.  with  interest 
from  the  6th  day  of  September^  1800 ;  and  that  he  hath 
no  interest  in  the  judgment,  obtained  by  Mewbum  against 
the  complainant,  as  his  seciurity  in  the  bond,  on  which 
die  judgment  against  Mewbum ytzA  rendered,  and  which,, 
by  the  bill  before  us,  is  sought  to  be  enjoined. 
'  It  has  been  observ^  that  the  appellee,  when  he  ad- 
vanced the  money  to  Watkinsy  put  it  in  hazard;  and  the 
extraordinary  premum  contracted  for,  was  a  compensa- 
tion, or  recompense,  for  the  risk  he  ran,  and  therefore 
no  usury ;  but  it  was  not  such  a  risk  as  the  law  contem- 
plates to  take  the  case  out  of  the  statute. 

If  such  slight. pretences  were  to  be  admitted,  every 
usurer,,  who  lends  money  at  an  exorbitant  interest,  pay- 
able at  a  distant  day,  might  allege  that  he  ran  the  risk 
of  the  borrower's  dying  insolvent  before  the  day  of  pay- 
ment, and  thereby  evade  the  statute,  and  render  it  nuga- 
tory, and  a  dead  letter. 

On  every  view  I  have  been  able  to  take  of  this  case, 
tmiry  appears  conspicuous ;  tod  I  have  no  hesitation  in 
saying,  that  I  think  the  appellant  endded,  at  least,  to  the 
relief  prayed  for  by  his  bill  j  and  am,  consequently,  of 
opinion  that  the  decree  is  erroneous,  and  ought  to  be 
reversed;  and  that  b  the  opinion  of  a  majority  of  the 
court. 

Whereupon,  the  following  decree  was  entered. 


431 


Mabch. 

1811. 

Watkim 

T. 

Taylor 


<^Th£  Court  isi.  of  opinion  that  the  said  decree  is 
erroneous,  the  appellant  having,  in  the  opinion  of  the 
court,  just  grounds  of  relief  against  the  appellee,  Taylor^ 
a^d  having  also,  a  right  to  proceed,  finally,  against  the 
appellee,  Metvburn  s  against  whom,  as  yet,  the  appellant 
has  not  so  proceeded,  and  .who,  therefore,  ought  not  to 
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be  b6utid  'by  the  admittsidft  of  the  aiUpeH^,  Tulfl9t%  4r 
by  the  allegation  contMned  in  the  other  aiuwer  iled  kl 
this  cause,  that  the  debt  in  question  hts  been  regularljr 
transferred  by  him  to  John  Richard;  (if  he  Ought  to  b* 
bound  by  the  decision,  upon  the  Question  of  usary*  ren* 
dered  between  the  now  parties  s  ito  to  which  this  contl 
gives  no  opinion ;)  therefore,  it  is  decreed  and  ordered^ 
that  the  same  be  reversed  and  annulled,  and  that  Ae 
appellees  pay  to  the  appellant  his  costs  by  him  expended 
in  the  prosecution  of  his  appeal  aforesaid  here ;  and  thit 
court  proceeding  to  make  such  decree  as  the  ^aid  snpe* 
rior  court  of  cjiancery  ought  to  have  pronounced,  it  is 
further  decreed  and  ordered,  that  the  appellee,  Taylor^ 
do  pay  to  the  clerk  of  the  said  superior  court  of  chan« 
eery,  or  to  such  other  person,  or  persons,  as  the  sand 
court  may  order  and  direct,  the  sum  of  three  hundred 
pounds^  with  lawful  interest  thereon  from  the  6th  dSiy  of 
September^  1800,  and  also  the  costs  of  a  suit,  recovered 
by  the  appellee,  Taylor^  against  the  said  Mewhum^  in 
the  HwtingB  court  of  the  city  of  Richmond^  ii^  the  month 
of  May^  1802,  with  legal  interest  on  such  costs,  until 
payment  thereof,  and  also  the  costs  incurred  by  the  said 
JHewburn  in  obtaining  a  judgment  against  the  appellant 
in  the  said  court  of  HtutingB;  to  be,  by  the  said  ckrk» 
or  receiver,  as  the  case  may  be,  paid  over  to  John  Ri^ 
chard,  the  agent  in  the  proceedings  mcintioned ;  unlrsi 
the  said  Mewburn  shall^  within  ninety  dayis  after  diis  de« 
Cree  shall  be  certified  to  the  said  coun  of  chancery^  vA 
served  upon  him,  satisfy  the  judge  of  the  said  court 
that  the  debt  now  in  question  has  not  been  duly  trans- 
ferred to  the  said  Richard^  but  is  retained  liy  himself,«or 
is  owned  by  some  other  person,  claiming  l^  asstgDOieflt 
from  him :  in  which  case,  the  money  aforesaid  siNitt,  Qfr> 
der  the  order  of  the  said  court,  be  paid  to  the  Mid  Mnf* 
Burn,  or  other  person  his  assignee  as  aforesaid  >  savkifi 
however,  to  the  said  Richard^  or  those  claiming^  uddtf 
him,  the  right  of  appeal  from  such  decisioik     Aild  Ite 
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omm  k  cemudcd.ta  tine  ami  auperior  cofirt  of  chancery^ 
W  orckr  to.  be  finally  proceeded  ioi  pursuant  to^  the  princi- 
plea  of  tbia  decree^  and  for  the  further  purpose,  after 
auch  payment  shall  have  been  made,  of  perpetu^y  en« 
jpining  the  judgment  obtained,  by  the  said  MewAurn^ 
fgaiqst  the  appellant,  as  aforesaid.  But,  it  being  nov 
wggi^ed  by  the  appellant's  counsel,  that,  since  the  ex- 
hibition of  the  bill,  in  this  case,  the  sum  due  by  the  appel- 
lant  to  the  said  Mewburny  under  his  judgment  aforesaid^ 
^AS  been  paid  by  him,  the  appellant,  to  the  said  Mewbttrfty 
or  those  claiming  under  him,  whereby,  while,  on  the 
^e  hand,  the  said  Mrwburny  or  those  claiming  under  hiniji 
may  be  more  than  indemnified  for  his  undeitaking  as  secu- 
rity for  the  appellant,  the  latter  may  be  a  loser  by  the 
amount  of  the  sum  aforesaid,  notwithstanding  the  opinion 
of  this  court  that  the  contract  in  the  proceedings  mention- 
ed is  usurious  and  void;  it  is,  therefore,  further  decreed 
and  oi:dered,  that  nothing  herein  contained  shall  affect  the 
^ght  of  the  appellant  to  resort  to  the  said  court  of  chan- 
cery for  relief  against  the  payment  in  the  case  aforesaid; 
but  that  he  be  as  free  to  pursue  the  saqie,  as  if  this  de- 
cree had  not  been  made.'' 

Judge  CoALTER  (dissenting  from  the  other  judges) 
pronounced  the  following  opinion : 

If  the  whole  answer  is  to  be  taken  as  responsive  to 
the  bill,  and  as  evidence,  uncontradicted  by  the  compe- 
tent number  of  witnesses  to  destroy  it,  this  case,  on  the 
poln.t  of  usury,  would,  to  my  mind,  be  a  very  clear  one» 

It  would  be  simply  this;  that  the  appellee,  Tayloty 
bein  g  in  debt  to  Hethy  payable  at  a  future  day,  the  ap- 
pellant applies  to  him  to  take  in  his  debt  immediately, 
for  that  he  and  said  Heth  had  made  an  arrangement  in  a 
tobacco  contract,  by  which  it  would  be  agreeable  to  both 
of  them  that  the  appellee  should  purchase  in  his  debt; 
diat  this  proposition  was  seconded  by  Heth  himself,  and 
that  the  appellee,  in  making  the  payment,  believed  he 
was  paying  off  his  debt  to  Heth^  who  had  made  his  ar- 
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rangements  widi  the  appellant ;  diat,  when  he  advanced 
the  800^  it  was  in  discharge  of  his  debt ;  and  that  a 
loan  of  money  was  never  spoken  of,  or  contemphted* 
If  this  was  the  real  transaction,  I  presume  it  would  oAt 
be  contended  that  a  man,  paying  off  his  debt,  due  at  ft 
future  day,  to  his  creditor,  or  to  his  creditor's  friend  and 
agent,  and  at  the  request  and  solicitation  of  his  creditor, 
may  not  do  it.  on  terms  with  which  all  parties  are  satis- 
fied* 

'  But  it  is  said,  this  part  of  die  answer,  setting  up  a 
new  case,  is  not  responsive  to  the  biU,  which  charges  the 
transaction  to  have  been  something  different,  and  that, 
therefore,  it' must  be  proved  by  the  defendant. 

I  shall  not  stop  to  decide  this  question,  as  I  do  not 
think  it  important  in  the  final  decision,  according  to  the 
view  I  have  taken  of  the  subject ;  and  shall,  therefore, 
content  myself  by  stating  this  case  as  it  is  made  out  by 
the  bill^  such  parts  of  the  answer  as  are  responsive  to 
the  bill,  and  therefore  evidence,  and  the  deposition  of 
ihe  witness* 

'  I  win  here  remark,  though,  that,  there  being  an  ex- 
press charge  of  usury  in  the  bill,  though  it  does  not 
state  in  what  way,  or  by  what  devices,  the  parties  had 
contrived  to  evade  the  law,  the  general  answer,  stating 
that  diere  was  no  communication  for  a  loan  of  money, 
and  that  the  appellee  had  bo  idea  that  the  appellant 
wished  to  borrow  money,  must  be  taken  as  responsive  to 
that  general  charge  of  usury,  and,  if  not  contradicted 
by  evidence,  will  leave  the  case  as  one  in  which  umtry 
is  to  be  established,  when  the  party,  to  be  found  guil^ 
thereof,  had  no  idea,  or  expectation,  that  a  loan  was  in- 
tended, but  believed  he  was  making  a  contract  by  which 
he  was  to  be  discharged  from  a  debt  he  owed ! 

The  case,  then,  made  out  in  this  way,  I  take  to  be  this: 
Ttzy/^r  being  indebted  to  Hethj  whose  circumstances 
were  somewhat  embarrassed,  and  whose  paper,  to.  a 
considerable  amount,  was  standing  out  against  him,  the 
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'^ippdfant  applied  to  bimto  know  what  sum  be  would 
gir^  him  to  pay  off  said  debt  to  Heihj  in  the  bonds  of 
the  latter;  in  other  words,  to  deliver,  to  Taykr^  Heth^s 
bonds,  to  the  aoAount  of  hia  debt  due  to  Htth* 

After  frequent  applications,  it  was  agreed  that,  for. 
800^  the  appellant  would  pay  off  the  debt  due  to  Heth^ 
in  his  bonds;  which  debt  was  1,900/.  payable  in  three 
aanoal. instalments,  without  interest. 

This  agreement  was  not  reduced  to  writing;   but, 

;  some  time  after  it  was  entered  into,  the  appellant,. having 
purchased  up  a  bond  of  Heth^a  for  300/.  gave  it  to  Toy- 
/br,  and,  at  the  same  time,  gave  his  bonds,  with  security, 
payable  to  Heth^  for  the  balance,  payable  in  three  an- 
nual payments,  but  with  this  undersund^ng,  that  Heth 
was  not  to  assign  them,  so  as  to  deprive  the  appellant  of 
die  privilege  of  discharging  them  in  Hetties  paper*  It 
was  no  part  of  the  original  agreement  that  the  appellant 
was  to  give  such  bonds :  but  it  took  place,  afierwarda^  in 
consequence  of  the  appellant's  only  delivering  one  bond 
of  300/.  instead  of  the  whole  amount.  fiir^A,  afterwards, 
assigned  these  bonds  to  the  aj^Uee,  Taylor^  who  told 
the  appellant  that  he  would  receive  nothing  but  the  mo*^ 

;  ney  fqr  them :  the  appellant  accordingly  paid  him  the 
first  and  last  of  those  bonds  in  money;  but  refusing  to 
pay  the  second  bond,  suit  was  brought  and  judgment  re- 
covered against  the  security,  without  defence ;  the  attor- 

•  ney,  to  whom  the  appellant  wrote  to  defend  the  suit,  not 
.  practising  in  the  court  where  it  was  brought.     The  se- 
curity, against  whom  the  judgment  was  obtained,  not 
having  paid  the  money  to  Taylor^  but  having  obtained 

•  his  receipt  to  enable  him  to  make  his  motion,  had  got  a 
judgment  on  motion  against  the  appellant,  who  prays  for 
an  injunction,  and  general  relief;  relying,  first,  on  the 
statute  against  usury ;  and,  secondly,  that,  if  the  trans- 

.  action  was  not  usurious,  it  was  an  unconscionable  bar-* 
gain. 
The  chfu-ge  of  usury,  in  the  bill,  is  a  general  chargt.. 


1811. 

V. 

Taylor. 


Digitized  by 


Google 


4S6  SiigfrtmeCo%wt4ff  Appiob. 

S^AsvH,        The  amwcr  cxpreialy  fitttea  that  tli»e  wm  bo  ^om^ 
-*— 1      moBicadoB  for,  or  idea  of,  a  ioen  ;  and  diere  b  no  tostt* 
^■^*     BK»By  contradictii^  this.     It  appears  that  tbe  aecuritf 
Ttgrier.      |y||]  p^^ ^  |}|e  money,  and  that,  dierefore,  the  caae,  aa  lin 
injttni:tion,  is  at  an  end ;  and  then  the  only  question  is, 
whether  the  appellant  ought  to  have  had  a  decree  againtt 
Tayhr  for  the  excess  of  his  payments  beyond  800/.  and 
interest;  or  whether  the  chancellor  was  correct  in  dis- 
missing his  bill. 

Ist.  The  first  question,  tfaen»  is,  was  the  tmnnactioit 
usurious? 
8d.  If  not,  was  it  an  unconscionable  bargain  i 
As  to  the  first.  Before  a  transaction  can  be  pronoon* 
ced  usurious,  whidi  is  not  so  on  the  very  face  a£  the 
bond,  or  contract,  several  things  must  be  made  to  ep* 
pear. 

First,  it  must  appear  that  a  loan  was  hOended^  and 
(a)  FUmt  t.  that  both  parties  were  assenting  thereto  :(a)  the  statuta 
Cowp.  MS,  is  highly  penal;  and,  although  one  of  the  parties  may 
GiSonand  wish  to  raise  money  by  the  transaction,  and  may  hold 
^SuS^m.  ^^  great  gain  to  the  other,  as  by  offering  htm  an  extras 
CmSbdt^^  vagant  price  for  property,  &c.  yet,  if  there  was  no  com* 
^jI^g!^  mumcation  for  a  i^on,  or  a  knowledge^  in  (be  party  eelt^ 
yi,^^^*  ing^  that  a  /mh,  or  iorrawmg^  was  intended,  it  wiU  not 
ktr^  1  9fa$h,  be  usury;  whatever  the  court  might  do  with  the  ease,  as 
y.  Ba^9  A  hard  and  unconscionable  bargain. 
g^JlHiaQ.  Secondly ;  if  it  was  not  usury  at  th^  time  when  the 
^etterfiM^.  eontract  WM  entered  into,  no  i^er  circumstance  can 
^k.  308.  make  it  so  ;(&}  and  any  argument,  therefore,  drawn  trma 
Jhrd,  iH,u  after  ckcuanstances,  would  be  improper. 
a)4k&^.  Thirdly;  the  court  will  not  presume  a  contract  to  be 
539.  T<m  v.*  usurious ;  but  it  must  be  proved  to  be  so. 
Ifiilmg9.  Fourthly ;  where  this  proof  is  not  on  Ae  face  of  the 

bond,  or  contract,  itself,  as  where  «il.,  in  consideration  of 
100/.  received,  binds  himself  to  pay  190L  at  the  end  of 
.  a  year,  it  must  be  collected  from  a  view  of  all  the  cii^ 
(0  l^^^'    cumstanc^  attending  the  case;(c)  as  where  diera  ia  a 
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bargain  for  grtttt  gain,  and  thie  upon  a  previous  coMmti-    March, 
mcaUonfor  the  Joan  of  money;  or  where  there  is  a  bar*        . 
gain  whicht  on  the  face  of  it,  will  authorize  the  party  to  Watkins 
diadiarge  himself  by  repayment  of  the  money  and  inte-      Taylor. 
IMt,  yet,  by  a  secret  tmderstanding,  he  was  bound  not  to 
avail  himself  of  this  privilege,  but  to  subject  himself  to 
the  penalty ;  all  these,  and  a  thousand  other  devices, 
would  not  avi^l,  if  the  real  object  was  a  loan  of  money* 

Fifthly ;  it  is  the  intent  that  makes  the  usury :  but, 
a  there  was  no  such  intent^  then  the  sale  of  property  for 
double  its  real  value,  the  discounting  of  notes,  buying  in 
securities,  purchasing  annuities,  &c.  however  advanta- 
geous the  contract  may  be,  is  not  usury. (a)  (a)  i  Jltk, 
-Let  us  examine  the  case  by  these  principles,  which  I  Vel  i5S.  155. 
consider  to  be  settled  principles  of  law.  ^  '^^**  ^*' 

Was  it  a  loan^  and  did  the  parties  intend  to  evade  the 
status  i  To  this  it  may  be  answered,  that  though  the 
t^nd^  in  this  case,  is  simply  for  the  payment  of  money, 
and  nothing  unfair  on  the  face  of  it,  yet  the  original  con* 
tracty  in  the  very  terms  ofit^  is  usurious.{b)  W  «  r.  H, 

I  admit  this  is  the  fair  and  proper  ground  to  put  the 
question  on ;  for  the  subsequent  execution  of  the  bonds 
will  neither  make  that  usury  which  was  not  so  originally, 
nor  legalize  the  original  transaction,  if  it  was  unlawful 
and  void. 

Suppose,  then,  the  original  contract  had  been  reduced 
ID  writing ;  it  would  have  been  to  this  effect : 

The  appellant,  for  800/.  received,  would  have  bound 
himself  to  procure  Heth^s  bonds,  either  then  due,  or,  at 
least,  payable  in  one,  two  and  three  years,  to  the  amount 
of  1,200/.  so  as  to  cover  and  operate  a  discharge  of  a 
debt,  to  that  amount,  due  in  one,  two  and  diree  years, 
from  the  appellee  to  said  Beth.  Would  such  agreement, 
upon  the  very  face  of  it^  be  void? 

Suppose  the  appellant  had  produced  UetfCs  bonds  to 
the  amount  of  1,200/*  and  for  jrhich  he  had  paid  1,000/. 
and  had  offered  them  to  the  appellee  for  800/.  would  the 
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^^»c"»    purchase  by  him,  for  the  expreta  purpose  of  applying 
those  bonds  to  the  (Ustharge  of  his  own  debt^  have  been 

WatkiDt     ^^  usurious  transaction  ?    Or,  suppose  Taylor  had  not 

Taylor,  ^cen  in  debt  to  Heth^  but  hearing  that  his  paper  was  in 
market,  at  a  large  discount,  and  wishing  to  procure  it, 
as  an  adrantageous  speculation;  believing  Heth  to  be 
ultimately  sure ;  and  this  wisb  being  known  to  die  ap» 
pellant ;  he  inquires  what  he  will  agree  to  give  him  for 
HetKs  paper,  payabk  in  one,  two  and  three  years ;  and 
he  says,  \Zs*  4k/.  for  209. ;  a* bargain  is  struck;  800^  a 
paid,  and  a  bond  given  for  the  delivery  of  HetWs  bonds^ 
to  the  amount  of  1,200^  x  would  such  contract,  necesoth 
ritt/j  and  on  the  face  of  it,  be  usurious?  There  is  na 
doubt  but  such  a  contract,  made  under  particular  circum* 
stances,  or  accompanied  with  particular  private  under* 
standings,  (as,  not  to  purchase  the  bonds  of  Heth^  &c«) 
might  be  used  as  a  device  to  cover  an  usurious  conu^ct  i 
but  the  question  now  piit  is,  whether  such  contract  is,  on 
the  face  of  itj  and  without  further  averment,  plainly 
usurious ;  as  where  the  party  for  the  considerauon  of 
100/.  received,  agrees  to  pay  120^  at  the  end  of  the 
year. 

Heth  may,  or  may  not,  have  paper  in  markets  if  he 
'  has  paper  out,  it  may,  or  may  not,  be  to  be  had  at  m 

great  discount*  But,  if  his  paper  is  in  market;  and  may 
be  purchased  at  10s.  or  12s.  for  20^  then  die  appdlant 
would  have  made  an  advantageous  contract;  so  that, 
uuless  it  be  said  that  bonds  shall  not  be  a  subject 
of  trade  and  speculation,  I  do  not  see  that  a  contract^ 
relative  to  them,  even  where  they  are  contracted  for  at 
(a^  2  Jsr.  6f  a  considerable  discount,  must  necessarily  be  usurious.(a) 

' '  *  Where  are  all  the  contracts  for  the  notes  of  Morris  and 

Nicholson  P 

If  it  be  true,  then,  that  the  contract  is  not  necessmb/^ 

and  from,  the  very  terms  of  ity  usurious  and  void,  the 

next  question  will  be,  whether  this  contract,  although  it 

has  a  fair  and  legal  exterior,  is  not  rouen  at  the  core^ 
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ttd  used  merely,  as  a  cdver  and  device  to  avoid  the  sta-    Marcit, 

^  1811. 

tttte?  

•*  If  diis  was  the  secret  intent  of  the  parties,  they  them-     WaUdm 
selves  must  know  it  t  the  court  wiU  not,  ai^d  cannot,     Ta^rior. 
fremtmc  that  such  was. their  intention:  it  must  be  ]trr^ 
ved,'  and,   I  presume,  in  the  usual  way^  to  wit,  by  an 
allegation  to  that  effect,  and  the  correspondbg  proof.(a)    (^)  ^  ^-  ^* 

The  appellant,  however,  does  not  allege  that  a  loan 
was  intended;  or  that  the  paper  of  Heth  was  .not  in 
market;  or  that  it  bad  unexpectedly  appreciated ;  .or 
that  there  was  any  private  agreement  not  to  purchase  it, 
but  to  subject  himself  to  the  penalty ;  or  any  other  kind 
of  shift,  or  device :  on  the  contrary,  he  makes  no  other 
complaint  in  bb  bill,  except  that  the  appellee  said  he 
would  receive  nothing  but  the  money :  indeed,  by  the 
question  he  asks  the  witness,  viz*  ^^  whether  Heth^s  pa* 
per  could  not  have  been  procured  at  a  large  discount,'' 
he  seems  to  admit  that  he  could  have  discharged  him- 
self by  a  sum  equal  to  the  SOOA  and  interest,  but  that 
the  appellee  said  he  would  have  nothing  but  the  money. 
As  to  the  usury,  he  se#ms  to  rest  that  on  the  ground, 
that  the  contract,  in  the  very  terms  of  it,  was  usurious. 
*  As  before  stated,  I  think  it  was  not  so;  and,  as  to 
any  shifty  or  device,  to  make  it  so,  I  also  think  that  the 
comt  cannot  make  out  a  case,  for  the  appellant,  which 
he  has  not  made  for  himself;  but  that,  if  it  was  intend- 
ed to  show  the  case  to  b^  a  shift  to  evade  the  statute, 
the  appellant  must  have  set  out  his  case,  so  that  the  ap- 
peUee  could  have  had  the  benefit  of  his  answer,  and  an 
opportunity  to  take  depositions*  No  such  allegation  be- 
ing made,  the  appellee,  I  presume,  was  not  bound  to 
prove  that  JJ^rAVpaper  was  in  market,  and, could,  at  any 
time,  have  been  procured  at  13*.  4rf.  for  20*. ;  or  at  any 
•ther  discount;  (no  complaint  being  made  as  |to  that;) 
or  that  he  was  not  guilty  of  any  other  shift,  or  device. 
The  only  complaint  is,  that  the  appellee,  afterwards,  re- 
fused to  take  any  thing  but  money.     This,   however, 
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beteg  an  after  circumsdancc,  woHtd  hoc  make  die  otiginaA 
contract  usurious.  The  most  that  could  be  eaid  of  it 
would  be,  that  it  wae  a  breach  of  contract,  and  to  be 
redressed,  either  by  a  court  of  law,  or  equity^  as  the 
case  should  appear.  But  on  tUs  paint  the  par^  maheii 
no  case :  he  does  not  show  that  he  procured  and  offered 
the  bonds  agreeably  to  his  contract;  because,  if  he  haA 
dohe  that,  and  in  proper  *time»  so  as  to  enable  the  appd- 
ke  to  set  them  off  against  his  debt  doe  to  HM^  he  might 
have  had  redress,  eren  at  law,  perhaps.  Nothing,  how- 
ever, of  this  kind  is  shown,  or  suggested ;  and  if  it  was, 
this  after  circumstance  would  not  make  the  original  con^ 
tract  usurious. 

I  do  not  think  this  so  strong  a  case  as  that  of  Priccj 
(^c.  V.  Campbell^  2  Call^  110.  and  perhaps  not  as  much  so 
as  the  case  of  Kenner  v.  Hord^  2  i7.  &  iK  14. 

But  what  will  the  court  do,  in  this  case,  as  to  the 
SOOiL?  Suppose  the  appellant  (as  is  highly  probable) 
got  that  bond  for  200A  If  he  recovers  40OA  of  the  ap« 
pellee,  he  then  puts  lOOA  clear  gain  in  his  pocket.  But, 
suppose  he  had  purchased  HttlCs  bonds  to  the  amoimt  ' 
of  1,150/.  and  had  got  them  for  TSO/. :  the  appellee  must 
have  taken  them  at  the  nominal  sum.  The  appellant 
|rould  then  have  paid  1,1 50A  of  the  debt  due  Heth^ 
He  has  received,  though,  but  SOOiL  He  must,  therefore, 
recover  350A  from  the  appellee,  and  has  already  made 
400/.  by  the  speculation  in  the  bonds ;  so  that,  in  the 
whole,  he  would  put  a  clear  gain  in  his  pocket  of  750/.  \ 

Does  not  this  serve  to  show  that  this  bargain,  in  the 
very  terms  of  it,  w^  not  necessarily  usurious,  or  even 
hard ;  but  that  it  would  depend  on  testimony  aRundc^ 
to  prove  either  the  one  or  the  other. 

Suppose  the  appellant,  in  this  case,  had  proved,  by  ene 
witness  only^  that,  although  the  terms  of  this  contract 
were  that  he  was  to  deliver  bonds  of  Heth^  }ret  it  was 
privately  understood  that  he  was  not  to  have  this  privi- 
lege, but  that  it  was  merely  used  as  a  cover  and  device 
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m  evfAe  tbe  sWiitei  wocdd  such  evidence  have  been 
proper?  If  it  would,  theo  the  party^  by  not  stating  his 
case,  would  deprive  the  other  party  of  the  legal  weight 
of  his  answer,  which  would  have  been  grea^r  than  the 
deposition  of  a  siiigle  witness.  This  case,  then,  is  not 
usurious  on  the  face  of  it,  and  no  other  case  is  made  out^ 
or  (B'etended* 

Courts  of  ejuity  may  be  disposed  to  go  forther  than 
courts  of  /oxer,  in  deciding  cases  to  be  usurious ;  because 
thetf  do  not  inflict  such  severe  penalties ;  yet  I  am  not 
prepared  to  aay  that  a  different  rule  of  decision  should 
obtsun  on  the  equity  side,  frpm  what  shoidd  obtain  on 
the  law  side  of  this  court ;  and  this,  I  apprehend,  would 
be  a  very  naked  case,  at  ktWj  on  which  to  recover  the 
penalty. 

I  am  also  inclined  to  diink  that  there  must  be  a  great 
difference  between  setting  aside  hard  and  unconscionable 
contracts,  on  the  ground  of  hardship  and  undue  advan- 
tage, and  setting  aside  even  eueh  contracts^  on  the  ground 
of  usury.  The  statute  is  highly  penal  i  and  if  the  dis* 
tinctions,  between  hard  bargains  and  ueurioue  ones,  are 
done  away,  parties  may  be  subject  to  severe  penalties 
who  never  intended  to  violate  the  law.  For  these  rea« 
sons,  I  i^rebend,  it  is,  that  the  rules  which  I  have  be- 
fore suted  are  laid  down,  and,  particularly,  the  rule  that 
tbe  courts,  will  not  prenme^  but  require  proef^  of  usury, 
smd  that  it  was  the  intention  of  both  parties  to  violate 
the  law. 
fSU  As  to  the  second  ground,  that  this  is  an  uncon- 
seionaUe  biorgain* 

I  ^an  see  no  evidence  pf  it.  • 

The  appellant  does  not  pretend  to  aay  that  he  could 
not  have  procured  Sethis  paper  at  a  great  discount  i  but, 
in,£act,  states  the  reverse. 

The  contract,  therefore,  might,  originaUy^  have  been 
an  advantageous  one  to  him,  had  he  purchased  and  deli- 
vered  the  bondsw 
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He  States,  though,  that  the  appellee  refused  to  receive 
any  thing  but  the  money*  Tlus»  though,  does  not  prove 
the  original  contract  hard. 

If  the  appellee  has  broken  his  contract,  then  the  appel- 
lant ought  to  have  made  out  hb  case,  to  wit,  that  he  had 
performed  his  part  of  the  agreement,  by  procuring  and 
tendering  the  bonds,  in  due  time,  to  enaUe  the  appellee 
to  use  them  as  a  set-off  against  Heih. 

But  he  does  not  pretend  to  say  this ;  on  the  contrary, 
says  that  he  paid  off  the  first  and  last  bonds. 

After  tlus  confirmation  of  the  transaction,  and  in  the 
absence  of  every  allegation  and  evidence  of  hardshifv 
I  cannot  give  relief  on  that  ground. 

I  therefore  think,  with  great  deference  to  the  opi- 
nions of  my  more  learned  brethren,  that  there  is  no  error 
in  the  decree  of  the  chancellor  dbmissing  the  bill  of  the 
^peHant. 
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A  husband's 
dceUratioQS 
that  a  child 
horn  in  •wed' 
hck  is  not 
hii^l)  are  not 
saffioieDt  eTi* 
denoe  to  prove 
it  illeRitimate; 
notvlthtUnd* 
ingH  was  born 
only  three 
months  after 
the  marriagey 
and  a  separa- 
tion, between 
his  wife  and 
him,  soon  af- 
ter took  pUce, 
by  mataal  coo- 
sent. 


Bowles  against  Binghanu 

JAMES  BINGHAM^  administrator  of  HarrieU 
Bowles^  (who  departed  this  life,  intestate,  an  infant  un- 
der the  age  of  twenty-one  years,  being  the  daughter  of 
Sally^  wife  of  Peter  Bgwles^  and  bom  in  wediocit)  filed 
hb  bill  in  the  superior  court  of  chancery  for  the  Richmond 
district,  against  Peter  Bowles^  Mary  Anne  Blythe^  mater- 
nal grandmother  of  the  said  Harriett^  and  several  infants, 
(her  next  of  kin,)  defendants,  by  John  Woody ,  their 
guardian;  setting  forth  the  right  of  the  said  Harriett  to 
sundry  property  to  which  the  said  Peter  Bowles  would 
have  been  legally  her  heir,  if,  in  fact,  he  had  been  her  fa- 
ther; but  charging  that,  when  his  wife  was  delivered  of 
the  said  child,  (which  was  in  Aprils  1798,  the  marriage 

(1)  Note.   See  PMite^sXaws/JBoMfefice,  p.  188,183.  and  ^  lifts.  . 
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having  taken  place  the  ya$tuary  preceding,)  he  ^^  aeserted 
that  he  was  not  its  father  j  and  resolved  to  repudiate  his 
wife,  but  previously  prevailed  on  her  to  designate  the  real 
father  of  her  said  child,  on  her  oath  before  a  jdstice  of 
the  peace^  and,  before  such  justice,  she  swore  that  another 
ivian,(l)  whom  she  named,  and  not  the  said  Peter  Bowles^ 
her  husband,  was  its  father;*'  after  which  transaction, 
an  instrument  of  separation,  bearing  date  the  13th 
day  of  May 9  1798,  was  executed  between  them,  and  re- 
corded in  the  county  court  of  Hanover. 

The  bill  farther  stated,  that  Saify  Bowke^  having 
lived  for  several  years  in  such  state  of  separation  from 
her  husband,  departed  this  life  on  the  8th  di^  of  Fe- 
bruary^ 1802,  leaving  the  said  Harriett  her  only  child  and 
heiress,  who  died  on  the  12th  day  of  September^  1805; 
that  the  plaintiff  qualified  according  to  law  as  her  admi- 
nistrator, and  needed  the  protection  of  a  court  of  equity, 
to  prevent  his  being  injured  by  the  interfering  claims,  of 
the  defendants,  upon  her  estate.  He  therefore  prayed 
an  injunction  to  restrain  the  relatives  of  the  said  Har^^ 
riett^  and  every  of  them,  as  well  as  the  said  Peter  Bowles^ 
until  the  final  decree  in  thb  cause,  ^*  from  proceeding  at 
law  against  him  the  said  administrator,  for  the  recovery 
of  any  estate,  late  of  the  said  Sally ^  before  her  inter- 
marriage with  the  said  Peter^  and  also  from  interrupting 
his  administration  in  the  recovery  of  what  were  then 
her  rights,  in  his  character  of  administrator  of  all  and 
singular  the  goods,  &c.  whereunto  the  said  Sally  was 
entitled  at  the  time  of  her  death,  which  are  considered 
by  her  relatives  to  have  then  been  cast  upon  the  said 
Harriett^  as  her  daughter,  heiress,  and  distributee,  and 
from  the  said  Harriett^  upon  them^  as  her  heirs  and  dis" 
tributees  ^'^  which  injunction  was  accordingly  granted^ 

The  defendant,  Peter  Bowles^  in  his  answer,  ^*  admits 
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(1)  Note.  Of  this  allegation  in  the  hill  no  proof  was  exhibited.  But,  ft 
«eenis»  if  it  had  been  prove<l,  it  woold  not  have  altered  the  case.  See  Cvtt^* 
592.iind594. 
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^ml^  ^  fAnf  he  always  imUted  thai  the  Hud  HarrieU,  though 
horn  in  wedlock^  was  not  his  child:  but  as^  by  the  law  of 
the  land,  the  said  Harriett>srovAA  have  been  oitided  to 
claim  as  his  heir^  if  she  had  survived  him,  he  thiiilEa 
that  he  hath  right  to  insist  that  the  property,  which  be- 
longed to  her  mother,  and  afterwards  to  her,  shall  be 
considered  as  vesting  in  him.^  He  therefore  prayed  a 
decree  for  the  said  property. 

The  joint  and  several  answer  of  the  odier  defendants 
contained  a  statement  of  the  grounds  of  their  daim 
analogous  to  that  set  forth  in  the  bilL 

The  indenture  of  separation  (amotig  the  exhibits)  did 
not  expressly  mention  the  circumstance  which  induced 
the  parties  to  sign  it,  but  only  that  ^  the  most  convincing 
cause  had  taken  place  which  rendered  it  impossible  that 
they  the  said  Peter  and  Sally  should  live  in  happiness 
together  as  becomes  man  and  wife." 

By  the  terms  of  that  instrument,  the  parties  agreed 
that  ^^all  the  property,  of  whatsoever  denondnationy 
which  she  the  said  Sally  Bowles  brought,  by  virtue  of 
the  said  marriage,  to  the  said  Peter  Bowles^  should  be 
restored,  and  put  into  the  hands  of  Abry  Anne  Blytht^ 
for  the  use  of  the  said  SaUy  Bowles;  iSxbX  she  should  be 
considered  as  aaing  as  a  feme  soky  and  no  longer  as  a 
feme  covert^  and  he  as  no  longer  her  husband ;  that  he 
should  not  be  liable  for  any  debts  hereafter  contracted 
by  her,  nor  for  her  maintenance,  or  support,  under  any 
circumstances  whatsoever;  imd  that  she  should  never 
claim,  or  demand  any  part  of  his  estate,  in  ri^t  of 
dower,  distribution,  or  otherwise.'' 

'No  depositions  were  taken  in  the  cause^  ChancdUor 
Taylor,  on  the  19th  of  March,  1807,  **  being  of  <^i- 
nion  that  the  illegitimacy  of  the  said  Harriett  xvas  fully 
proved;  that  she,  if  living,  could  not,  in  the  event  of  the 
death  of  the  said  Peter  Bowles^  succeed  to  any  part  of 
his  estate  as  heir ;  and  that  he,  therefore,  in  the  event 
which  has  happened^  cannot,  sa  such,  succeed  to  any 


Digitized  by 


Google 


In  the  3M  Ytaf  (f  iht  CommMnmiUh.  446 

{HUt  of  Ibe  estate  of  the  sftid  Harriett;  uid,  more  etpe-  '^f* * 
cially,  as  it  would  be  against  the  true  intent  and  mean- 
ing  of  the  articles  of  separation^  in  the  biU  mentioned, 
which  are  considered  as  binding  in  equity  i  therefore 
decreed  that  the  injunction  be  made  perpetual  me  to  the 
said  Peter  Bowlee  and  those  claiming  under  him;  that  the 
plaintiff,  as  administrator  of  the  said  Harriett^  make  dis* 
tribution  of  her  esute  among  her  next  of  kin  on  the 
part  of  her  mother ;  and  liberty  is  reserved  to  the  said 
administrator,  or  any  one,  or  all,  of  the  parties,  except 
the  said  Peter  Bowles^  to  resort  to  the  court  for  any  fur- 
ther directions  in  the  settlement,  or  division  of  the  said 
estate;  and  that  the  defendant  Peter  Bowles  pay  the 
costs.^ 

From  this  decree  Peter  Bowles  appealed;  and  James 
Bingham  having  afterwards  departed  this  life,  die  appeal 
was  revived  against  John  Woody^  administrator  de  bonis 
non  of  Harriett  Bowles* 

Wickham^  for  the  appellant,  laid  it  down  as  an  invmrisb- 
ble  rule  that  a  child  bom  in  lawful  wedlock  is  legiti- 
mate ;  unless  a  physical  impossibility  of  procreation,  or 
of  access  be  proved,  or  there  be  strong  evidence  of  non- 
access.  In  support  of  this,  he  quoted  Com*  Dig.  tit. 
Bastardy  (B.)  and  2  BL  Com.  446.  and  as  to  the  evi- 
dence of  access,  or  non-access,  he  observed  that  decla- 
rations, or  admissions  of  the  parties,  are  not  to  be  re- 
ceived after  marriage/d)  to  prove  that  they  had  had  no  {a)€iwidnght 
connexion^  and  that  the  offspring  was  spurious.  The  c^i^sdi 
marginal  note  to  Goodright  v.  Saul^  3  T.  X.  356.  (which 
states  that  ^^the  child  of  a  married  woman  may  be 
proved  to  be  a  bastard  by  other  evidence  than  that  of 
the  husband's  non-access,'')  is  wholly  unsupported  by.  the 
case  itself.  The  decision  was,  only,  that  the  question 
of  access,  or  nin-access,  ought  to  have  been  left  to  the 
jury.(*)  a)9P€ak^i 

In  2  Bum^s  Ecc.  Lawy  431.  it  is  said,  the  sole  confes-  ^'  ^^ 
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sion  of  the  parties  is. not  admissible  to  prove  adultery 0 
There  is  a  difference,  however,  between  the  question  of 
adultery,  and  that  of  tUegittmacy ;  for  the  mother  maj 
be  convicted  of  adultery,  and  yet  the  child  be  legitimate* 
If  the  husband  might  have  had  access  to  the  wife,  he  is 
not  permitted  to  disavow  the  child,  unless  it  was  natu- 
rally impossible  for  him  to  be  its  father.  Such  is  the 
doctrine,  I  believe,  in  ever}-  civilized  nation.(l) 

The  consequences  of  a  contrary  rule  would  be  perni- 
cious indeed.  Declarations  of  this  sort,  by  a  husband^ 
may  be  occasioned  by  unfounded  jealousy;  and  since 
they  are  not  to  be  used  against  him,  in  case  he  chooses 
to  retract  them  afterwards,  (which  he  may  do,  opoa 
discovering  his  error,)  the  rule  must  be  reciprocaL 

I  cannot  discover  any  audiority  showing  a  difference 
in  relation  to  this  point,  between  a  child  begotten  before 
marriage f  and  born  afterxuards^  and  a  child  begotten  and 
born  in  wedlock. 


Warden^  contra.  The  husband,  by  his  answer,  decla- 
red the  child  not  his  ;  and  though  he  swore  to  thb,  and 
the  child  was  bom  only  three  months  after  the  marriage,, 
he  claims  the  estate  as  heir  of  that  child ! 

All  Mr.  WickhanCs  cases,  except  that  from  Com.  Dig* 
relate  to  circumstances  occurring  during  the  marriage^ 
whereas,  in  this  case,  the  child  was  begotten  before.  Is 
not  the  evidence  of  the  husband  and  wife,  both  declaring 
there  was  no  access,  as  conclusive  as  any  other  proof  of 
non-access  can  be  ?  Besides,  the  deed  bars  him  from 
claiming  any  of  the  property  of  Sally  Bowles.  There 
never  was  a  case  in  which  law  would  be  made  more 
clearly  consonant  to  reason  than  by  affirming  this  decree. 

Wickham^  in  reply.    The  defendant  has  not  sworn  in 
-his  answer  that  the  child  was  not  hi^    He  only  says 

(!)  Note.    See  a  remarkable  cate,  in  Francct  abo  referred  to  bjr  Hr. 
JVickhanu    Cautet  Celebrett  t.  14.  p.  378* 
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that  be  always  inaUted so;  without  averring  that  those 
assertions  of  his  were  true.  If  the  question,  whether 
the  child  was  actually  his,  had  been  put  to  him  by  the 
bill,  he  would  not  have  been  obliged  to  answer  it,  but 
might  have  demurred.  He  might,  perhaps,  have  refused 
to  answer  concerning  his  own  former  declarations. 

The  deed  of  separation  says  nothing  about  the  legiti- 
macy or  illegitimacy  of  the  child.  Peter  Bowles  does 
not  claim  against  the  deed;  nor  any  thing  inconsistent 
with  it :  he  claims  the  property,  not  as  that  of  Sally 
Bowles^  but  as  that  of  Harriett.  Whether  the  title  of 
the  child  was  derived  fi'om  the  mother,  or  not,  is  unim- 
portant; the  property  is  admitted  on  all  hands  to  have 
belonged  to  the  child  at  ^the  time  of  her  death ;  and  he 
claims  as  her  heir. 

If  every  allegation  in  the  biU  were  established  by  tes- 
timony, the  whole  would  be  inadmissible  to  prove  ille- 
gitimacy. The  law  will  rather  permit  a  particular  injury, 
than  encourage  a  general  inconvenience*  If  this  man 
should  get  by  inheritance  what  he  is  not  entitled  to,  (the 
child,  in  reality,  not  being  his,)  he  will  have  been  poorly 
compensated  for  his  sufferings  of  body  and  mind,  occa- 
sioned by  the  infidelity  of  lus  wife. 


447 

18U. 

Bowles 

▼. 
Bioghanii. 


Wednesday  f  December  4th.  The  President  pronoun- 
ced the  opinion  of  the  court  that  the  decree  be  reversed, 
and  the  injunction  made  perpetual  against  all  the  de* 
fendants,  except  the  appellant;  and  *^  it  was  decreed  that 
the  appellee,  John  Woody ^  administrator  de  bonis  non  of 
Harriett  Bowles^  deceased^  deliver  over  to  the  appellant 
the  estate  of  the  said  Harriett^  upon  his  entering  into 
bond,  payable  to  the  appellee.  Woody ^  with  security  to  be 
approved  of  by  the  said  court  of  chancery,  in  such  pe- 
nalty as  that  court  may  direct,  conditioned  to  refund  the 
said  estate,  or  such  part  thereof  as  may  be  necessary, 
towards  payment  of  such  debts  as  the  said  Woody  may 
hereafter  be  compelled  to  pay  for  the  estate  of  the  said 
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BarrieUf  and  diat  Willtmn  Barker ^^^  (executor  of  Jfbry 
Mine  Bhfthe^  one  of  the  appellees,  as  to  whom  the  i^ 
peal^  which  had  abated  by  her  death,  had  hren  reviyed,^ 
^  out  of  the  estate  of  the  said  dtary  Anne  Bfyihe^  de- 
ceased, in  his  hands  to  be  administered,  (if  so  much 
thereof  he  bath,)  and  the  appeUees,  (except  yohn  Woody ^ 
pay  to  the  appellant  his  costs  by  him  expended  ta  the 
said  court  of  chancery.  And  liberty  is  reserred  to  the 
appellant,  and  the  appellee,  Woody^  to  resort  to  the  said 
court  of  chancery  for  any  further  directions  ia  the  set- 
tlement of  the  said  estate/' 


Mvember 

In  debt  upon 
a  bill  penal,  if, 
throaffh  a 
nisukoofthe 
clerk,  the 
vrit  be  issued 
for  doUart 
whenil  ahould 
be  pountUi 
and  J\\\t 
plainlifr*  de- 
•laratjun  be- 
ing filed,  cttn- 
JormtMymlh 
the  bUl  penal) 
jmUpnent  by 
dejaidt  be  en- 
lered  against 
tke  defendant 
and  bis  ap- 
pearanee  bail, 
Kir  so  many 
Poumbi  the 
ban  being"  in- 
fermed  of  the 
ndetakebefire 
he  rignea  the 
bail  bondf  and 
Having  made 
no  defenoe  at 
taw,  b  not  en 
titled  to  re- 
lief me^uiljy. 

See  the  ease 
cH  Chisholmv. 
JbUhenVf  2  /f. 
&Af,  ld,de. 
oidedon  simi- 
Yar  prineiptot. 


Carter  against  Cockrill  and  Rog^s, 

IN  an  action  of  debt,  upon  a  bill  pend,  in  the  o^unty 
court  of  Ntfrthutnberhmdy  John  Carter  t.  George  JUerrh- 
Mn,  the  clerk  by  iniauke  issued  the  writ  for  the  sum  of 
two  hundred  doUare^  when  it  ought  to  have  been^  accord- 
ing to  the  attorney's  direction,  and  the  tenor  of  the  ob* 
ligation,  two  hundred  potmde.  John  CockriU  and  J^eeph 
Regerty  hemgftdly  apprised  ef  the  w^stake^  from  infer* 
mation  given  them  by  the  sheriff  who  served  the  writ, 
and  from  Merrhon'e  acknowledging,  in  dieir  presnoe 
and  hearing,  that  the  debt  he  owed  Carter  was  oot  htm-* 
dred  poundOi  became,  nevertheless,  his  appearance  ba^i 
and  gave  their  bond  (in  the  usual  form)  for  dellm'e  i&« 
stead  of  pourtde.  On  the  evening  of  the  same  ihy^  ^ 
sheriff  mformed  CoeirUt  that  the  clerk  bad  issued  ano- 
ther writ,  but  that  Morrison  had  gone  off\  and  wemid  met 
suffer  U  to  be  serjhud.  The  plaintiff's  attorney  tted  hin 
declaration  conformably  with  the  bill  penal;  and  na  de^ 
fence  being  made^  judgment  was  entered  against  the 
defendant  and  bail  for  two  hundred  pounds^  (i^  p«i2d 
sum,)  to  be  discharged  by  die  payment  of  oie  h«uKlred 
poimdsy  with  interest  and  costs. 
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"-    CociriU  and  Sogers  then  applied  to  the  county  court,     ^j^^°"» 

flittin^B^  in  chancery,  for  an  injunction  to  stay  proceedings       

on  so  much  of  the  judgment  as  exceeded  one  hundred      Carter 
dollars,  with  interest  thereupon,  and  the  costs  at  law  ;     Coekrin. 
alleging  in  theii*  bill  that  they  were  not  informed  that 
the  claim  was  for  more  than  that  sum  until  the  judg- 
ment had  been  obtained. 

The  county  court  granted  the  injunction,  and,  after- 
wards, made  it  perpetual ;  notwithstanding  the  circum- 
stances above  mentioned  were  averred  in  the  answer, 
and  proved  by  the  affidavit  of  the  sheriff,  which  was 
read  (by  consent  of  parties)  as  a  deposition* 

Upon  an  appeal  to  the  superior  court  of  chancery, 
holden  at  Williamsburg^  this  decree  being  affirmed,  an 
appeal  was  takei>  to  this  court. 

Wkkham^  for  the  appellant.  The  appellees  are  not  en- 
titled  to  relief  in  equity,  having  neglected  to  make  de- 
fence at  law.  They  might  have  moved  the  court  to 
correct  the  error  Committed  in  the  clerk's  office ;  or  they 
might  have  been  relieved  upon  an  appeal  or  writ  of 
error ;  for,  the  judgment  having  been  entered  by  de- 
fault, the  cafnus  and  the  bail  bond  were  part  of  the 
record.(a)  Besides,  it  does  not  appear  that  the  pfoiin-  (a)  SMton 
tiff,  or  his  attorney^  knew  of  the  error.  It  is  in  evidence  \  ^*j^^  i^^ 
that  the  defendant  and  the  bail  knew  of  it.  If  the  ob- 
jection had  been  made,  the  plarotiff  might  have  had  the 
mistake  correctedf  and  the  defendant  held  to  other  bail ; 
or  he  might  have  made  the  clerk  responsible  in  the  first 
instance,  llie  appellees  were  guilty  of  bad  faith  in  not 
informing  die  plaintiff  or  his  attorney.  At  any  rate, 
they  were  guilty  of  gross  neglect,  and  ought  to  have  been 
left  to  their  remedy  at  law. 

Wirty  contra.    There  was  no  neglect  on  the  part  of 
the  bail.    They  were  willing  to  pay  the  amount  of  their 
yoL.  II.  57 
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Ma^»»     botid,  and  tb\M  not  tntieipate  a  judgmeiit  agM»t  diem 

, 1      ibi*  ttkbte.    ihrriim  was  ftititdTeilt.    The  baU  looked 

Canar  forwatd  to  a  certain  re$poftiiMity,  to  the  ^zteat  of  their 
Cookrifl.  bond.  Thejr  thought  it  unoeccasary,  Aerefore,  to  AMdce 
defence^  au|ypoMiig4hat  no  more  ^fim  daiaied  td  dmn^ 
If  there  ^as  anj  fmud,  the  platatiflF  was  gaBtj  of  it,  in 
stealing  a  judgment  for  two  bondradt^aiifidSrf  on  a  writ 
for  twd  hundred  iMbir9# 

IReihmmy  in  reply.  The  iotolveiicjr  of  Mtrriion  doca 
«ot  appear  fai  die  record ;  but  wooM  tsakt  ob  diieimice 
Iri  die  casa.  The  phuadff  was  guiliy  of  no  £raud|  fmt 
Jie '  Iniew  noditng  of  die  mistake  %  but  ihene  is  direct 
evidence  that  the  appdlees  knew  of  it  btfere  they  signed 
the  bond  as  baiU 

Thup^dayy  Nv^mber  31«\  Qok  die  absence  of  tbe  piMi* 
dtonty)  fudge  RoairB  pronounced  the  ophuoa  of  the 
eo«%  "^  that  the  remedy  of  dw  appeUens  (if  it  caiated) 
snt|^  have  been  assettod  in  a  comt  of  .Ami/  and  this 
eonrtjnot  being  aatisfied^  if  this  Were  not  the  caae^  that 
neonrtof  ^t%  onghtte  aibrddiem  relief^  against  the 
^eot  of  an  en§agcaui!it  entered  into  widi  a  .fall  fcaaw 
le^lje  of  aU  ^  drciunsSanceSi  reverses  tbe  decrees^ 
both  courts  dissolves  tbe  iiguiictielit  and  dismisses  the 
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UPON  an  ii|>pe«l  |r<W  » decnc  of  ihf  supmor  pomt  wiMmid^. 
«f  t^haneeiy  for  i1n»  4»tvkt  of  ritfi 4M*imv,  I^  wIm^  ^Thj^m;;^ 
an  |q}uiMnlimt  t»  slay  pvvi^^^iogft  qii «  jurffflftwtt  w^  m  ttuSliLpti 
part  ferpHmtpi^  The  q»pciil  wm  takc^^  by  the  4«fc^-  LS^  oS 
ant  ia  cqui^,  who  waa  plaintiff  at  law.  .  iSj^^jf 

The  recor4  heiag  tuhaB««le4  (wt^yu^  aitffm^O  by  «»  ;«.iuivmr 

^^  nuKle  it  peiv 

)Ftr#,  for  die  appdlanti  atid  ff%iMaai»  far  the  app^Heat  p«tuai  in  «•. 
Ae  foUewiag  opiaion  of  dits  aoitrt  was  proiMniiiafd  by  o/app^wiu 
JttdgeKoAiia.  i^'Sr.Tlt 

hit   C99t9,   in 
the  «ourt  of 

^^  The  court  is  of  opiatoa  diat  the  said  daata  is  ^rcH ^^ii 

"^  ^  tod,  reTers« 

neous  in  not  pcrpetuadog  the  iajimction  for  the  whole  ^og  th«  rtn* 
aam  recovered  by  the  judgaafiBt  eajoiaed  i  it  appearing  log  tuch  de. 
to  duB  court  that  Ae  appcUee  was  entitled  to  a  credit  ^^  ^^ 
for  fov^.five  bushels  of  wheat^^at  fve  sfatUiags  per  bushel,  ^^^Z^w 
with  interest  thereon  from  the  year  17W,  which  sufl[^  tooai'eSSu 
add^  to  that  idlowed  him  fay  the  dacree,  wo«|ld  more  (0 
than  have  extiogoishad  the  jodgaiMt.    Therefore  it  is 
decreed  and  orderedt  that  so  flMioh  of  the  said  decree  as 
l^ves  to  tiK  appeHee  his  cosu  in  the  sitparior  court  of 
ohaneery  be  aflinned  i  that  the  Msldue  therectf  be  n^ 
versed  and  annulled ;  and  xbmt  the  appellant  pay  to  die 
iq[>pellee,  as  the  party  substantially  pi^vailiiigy  his  costs 
by  him  about  his  defence  in  this  behalf  expended.     And  . 
thb  court  proceeding  to  make  such  decree  as  the  said 
court  of  chancery  ought  to  have  pronounced  in  lieu  of 
that  part  which  is  reversed,  it  is  further  decreed  and 
ordered,  that  the  injunction  aforesaid  be  perpetuated  as 
to  the  whole  sum  recovered  by  die  judgment  enjoined  as 
aforesaid/' 

(1)  Note.   9e«  the  G&feral  HsUe^  I  Manf,  4W. 
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Fridaif, 

*^viwmicr        Temple's  Executor  against  EBctt's  Exectftrix^ 

iii2a*SSSfc     ^^N'***  action  of  assumpsit  in  King  fFUUtnn  confttjr 
i^tee  u  not  court,  on  behalf  of  Robert  Temple^  executor  of  B0^jmnin 
witaeMtodit.  Tempk^  against  Sarah  Eitett,  executrix  of  WiUiam  Eiietty 
StJmofam-ift^c  was  joi&cd  on  the  plea  of**  non  assumpsit  by  her^ 
^^ JS^^  testator  i^^  and,  at  the  trial  of  the  cause,  the  defendant 
^e   tctutop.  introduced  as  a  witness,  yokn  P.  Elktty  **  one  of  the 
said  testator's  sons,  to  whom  he  by  his  last  will  had  de- 
vised a  legacy  of  a  negro  named  Granvtiley  and  no  other 
part  of  his  estate;  whereupon  the  counsel  for  the  plain- 
tiff moved  the  court  to  reject  his  testimony,  upon  the 
ground  of  his  being  interested  in  the  OMise;  whkh  the 
court  refused  to  do,  iemd  delivered  an  opimon  that  the 
said  witness  was  competent ;  and,  before  the  jury  retired, 
three  of  the  ma^trates,  who  gave  the  said  opinion^ 
said,  they  gave  that  opinion  because  they  st^ostd  that 
the  said  HQUiam  EU^t^s  residuaiy  estate  ivasfuU^  «H^ 
aaU  to  pay  the  debts  owing  from  his  estate  i''  to  which 
opinion  a  bill  of  exceptions  was  tendered.  Sec 

The  jury  found  a  verdict  for  t)ie  {daintiffy  for  only 

SU  Ts.  6d.  damages ;  whereupon  it  was  considered  by  the 

.  (a)  See  1  couTt  that  he  be  nonsuited /(a)  which  judgment  bejfig 

p.  90.  e.  67.  affirmed  by  the  district  court,  he  appealed  to  this  o^urt. 


•.37,38* 


Friday^  November  22,  the  appellee  appeared  by  coun- 

'  sel,  and  the  appellant^  being  solemqly  called,  came  not. 

The  court  took  the  record  without  argument;  and  th^ 

(l)  Note.  Qiuere  whether  there  may  not  be  lome  exoeptions  to  this  rule ! 
In  this  case  it  wm  not  proxted  that  the  retiduanf  estate  -wot  ttifficknt  to  pay 
the  debttf  of  the  testator ;  neither  did  It  appear  that  the  eiecotor  had  OMffUnl 
tu  ihf  kgac^t,  and  doUTered  it  to.  the  legatm.  If  tkeae  ^retuMUnoM  jhatf 
been  proved,  woald  the  witness  have  been  incompetent  ?  or  Vvild  the  poed* 
bUitg  of  his  being  xtUimaiehf  liable  to  pay  the  debt  (in  cmc  of  a  devaiOamU 
insolvency  of  the  execntor,  and  hn  securities,  and  of  all  the  reaid^lary 
■legatees)  be  an  objection  to  his  competency^  or  to  hb  credibility  •nhf^ 

See  BaHngi,  Meedor,  i  &  U  M.  M'^m*  md  Penke  on  fy.  %i^ 
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feUomng  opinion  was  prcmounced:  *^  There  is  error  in    ''l^^"* 
duty  that  die  court  admitted  the  witness,  mendoned  in      — — 
the  hill  of  exceptions,  to  give-  evidence  to  the  juty  ;  he    *^^^«^ 
l^eing,  in  >the  o[union  of  this  court,  an  mc^ln/^^lenr  wit-      Mwpyc, 
ness."    Both  judgments,  tbereforCf  were  reversed ;  and 
the  cause  was  remanded,  for  a  new  trial  to  be  had  in 
the  county  court ;  ^^  in  which  the  witness  aforessnd  is^ 
notto  be  admitted  to  give  evidence  to- the  jury*''  . 


Jlrgutd 
_-,  _-  -m^  March  lith^ 

Moobeny  mid  others  ogcAtH  Maiye.  istA,  ^,  vuk 

andreargited 

THIS  was   an  ejeetment    brought  by  the  s^ppeUee  ^\!Jf^^^ 
against  Ac  appellants  in  the  district  court    ^oMcnat  ^'^^"»^^**2^ 
Frtdtrtck9burg.     The  parties  agreed  the  followinsr  case,  Jo^ntory, 
to  have  the  efiect  of  a  speaal  vetdict.  oat  wonb  of 

We  agree  that  yamee  Marycj  the  father  of  the  lessor  SfM^^« 'be 
of  the  plaintiff,  was,  on  the  21st  day  of  yune,  1774,  seised  S?dSpieroU 
and  possessed  of  the  lands  and  premises  in  the  declaraticm  ^^\  ^SSf 
mentioned,  and,  being  so  seised,  duly  made  and  published  ^^^^^  ^ru 
his  testament  in  writing ;  that,  on  the  ^  day  of  Oetober,  directioo,  that 
1780,  he  added  a  codicil  thereto,  and^ome  time  in  that  tor^f  debtt  ie 
^^or,  departed  thi^  life,  so  seisefd  of  the  said  lands,  with- Mploi^h^ 
out  altering  or  retaking  either;  that  the  testator  left Sr^Lp^^. 
yames  Martfe,  the  tessor  of  the  {daialtff,  his  eldest  son  ^^  ^ 
and  heir  at  law,  and  six  daughters ;  only  three  of  whom,  ^®^- 
to  wit,  Tjucy,  Susanna  and  Sally,  are  named  in  the  -wUl;  2.  Where 
the  other  three  being  mentioned  in  the  codicil  as  his  three  temaUotUy^ 
younger  children ;  that  the  said  Lucy,  Susanna  and  Sally  ^d  lE?^. 
survived  the  testator ;  that  Lucy  intermarried  with  yamts  j^^ Jf  !;^„^ 

for    the  pur- 
poaeofeokirg. 

hig  ibm  eitatM  oCdsvinSi,  ot  iMvatSng  laakationt  ift  thtlr  fatooi*,  tOMipoae  expreuiooa 

ootturriog  ia  other  ohmseSy  and  obviouily  relating  to  other  subjects* 

3.  Where  Uie  lessor  of  the  plaintifT^in  ejeetment,  dies  pending  the  suit,  judgment  is  to 
he  rendered  aa  if  he  vere  atttl  living »  and  potfeision  is  to  be  given  luider  eontrol  of  the 
court. 

^  A  case  agreed  in  ejectment, /fK&'nj"  the  leate^  entry  and  outter  in  the  deolaration  men- 
tk»ned^  saAoleiaiy  aOmiu  fthatadl  tha  dskfeadants,  who  n^reedAhe  ease,  are  in  puiteimn  of 
the  land  in  coDtrover^y  ;  sntess  there  be  an  express  fintling  to  the  cootrAy, 
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Kfe,  pome  tim?  in  tbt  y^r  1799$  under  age^  and  witboiii 
having  been  miurriedi  and  that  SaUy^  aftar  baviq^  aife* 
tained  die  age  of  SI  yeaia^  died^  in  1786,  uunarrt^ 
and  intestate. 

We  agree  diat  yaaift  Muy0$  the  leisor  of  ]die  jhsok* 
tiff,  is  the  brother  of  the  whole  blood,  and  heir  ^  imvf  i$ 
/us  two  SMMifrs  SusammtmdS^ify  /  th»t  qftar  the  death  ef 
Sailtfj  die  said  y antes  Weir  entered  into  die  lands  in  die 
dedaxadon  mendoned,  (thejr  beii^  the  lands  which  were 
devised  in  die  will  to  Sally i^  and  was  thereof  possessed  $ 
and  being  so  possessed,  leased  a  pi^  theeerf  to  Andrew 
Mioberry^  one  of  the  defendants^  for  a  term  not  yei,  cx- 
]^d;  that  the  testator  did,  two  days  b^m  Jie  asade  his 
will)  escecute  to  his  daughters  Jjuqf,^  AcsonM  wd  A|%, 
three  sqmrate  deeds  poU,  for  sundnr  n^so^  ;  wUak 
deeds  were  duly  recorded* 

We  agree  the  kase^entry  andamter  in  die  d€(|ai«<io& 
mendoned.    And  if  upcm  die  whole  maiier,t(e.  &c« 

The  will,  die  codiul  anddeeds  were  ag^ccedtWl  sea 
outf  inhtte  verha^ 

Hie  first  dause  in  the  will  (after  the  praamUe  wiuch 
contained  ;iotUng  to  inAiience  ihe  disposing  chmsas) 
directed  all  the  testator's  de^  and  fisnerid  dMoges  to  be 
first  paid.  In  the  dd  elbme  ha  g0H^.  to  his  sop  yw$e$ 
iloi^  iwo  tracu  iiflMd^  and  m  cMie  of  hia,deaih  bslim 
his  arriving  at  the  age  of  twen^-ooe  years,  then  he  jvwr 
those  tracts,  in  paroek^  severally,  ta  Us  daughi»s,  iMy, 
Susanna  md  SaJfys  In  the  ^  he  j^a^e  a  tnvet  of  lapd* 
known  by  the  name  of  Mms\  to  his  dMigi^tors,  vis»,tha 
lower  plamation,  to  run  astmigfatMne  from  Ae  livpr  lo  ihe 
back  line,  iocludingthe  mill,  to  Salli^'  the  rcmaindrr.to 
boequally  divided  between  S^taannst  and  Xiseyy  in  n api^ 
cified  manner* 

Jfo  wards  <f  perpetuity  were  annexed  toany  ^Hase 
dewes.  In  ^e  4th  clause,  he  gave  to  hks  son  blames 
sundry  jAww^by  namci  deacribii^themaa  thesumgi  whkfa 


Digitized  by 


Google 


At  the  SSA  Year  ffiki  C&mnumwealtk.  4K 

ke  lud  tsefere  gkreii  him  by  a  deed  of  gift,  or  tettfeiiieiity    ^f"^^ 
recorded  In  SfoiUtyhania  eourt    In  the  5th,  Gth,  8c  7th      «».^ 
clauses,  he  j^ovr,  in  Uke  manner,  to  his  daughters  Luct/^  Mookertf 
SuHoma  and  Salfy^  certain  j&nm,  before  giren  to  them     MMyt. 
by  deeds  recorded  in  the  same  court. 

Tlie  8th  clause  was  as  fellows :— ^^  Item»-  In  case  of 
either  of  my  daugliters'  deadi  Before  they  fnarry^  that 
dicfn,  their  parte  to  be  equally  divided  among  die  survi- 
ving sisters.  In  case  any  of  my  negroes  should  be  sold, 
it  is  my  desire  that  it  may  not  be  those  that  I  have 
given  my  son  JameSy  or  any  of  my  daughters,  as  by 
deed  aforementioned  given  them.*^ 

llie  9th  clause  was : — ^^  Item,  I  give  also  to  my  son 
Jemes  all  the  rest  or  remainder  of  my  negroes^  to  him 
tmd his  keire:  and  incase  of  his  death,  then  hie  part 
lo  be  equally  divided  among  his  sisters.''  ^ 

The  10th  clause  rehted  lo  the  collection  of  certain 
money  due  him,  and  its  application  to  the  payment  of  his 
debts.  The  1  Ith  directed  a  negro  woman  to  be  sold  for 
die  same  purpose.  The  13th,  1^,  8c  14th  provided 
for  the  care  and  goafdianship  of  his  children. 

The  I5ih'was  aa  foHows  :-«*^  Item,  in  eaeecny  of  my 
*  hnd  skeiuld  he  eoid^  I  desire  that  it  mvy  be  the  part  rf 
the  tract  whereon  lUve^  which  lies  on  the  east  side  of  the 
old  mine  road,  which  I  fsaStttr  should  be  sold  than  any 
of  nsy  negtoes.'*  The  18lh  appointed  executors,  and 
oevduded  the  will. 

In  the  <:oSeUy  he  revoked  so  miwh  ^tbe  will  as  direct* 
e4l  part  t>f the  Umdht  lived  on  to  be  mMp^^  there  being 
no  noceeoity^^  ht  gave  to  bis  daughlcr  AroA,  her  heirs^ 
and  aooigns  yW*«Mpr,  Afct  mgroeshf^  namer  and  to  his 
aon  ^tffme#,  hio  hrire  and  aooigne  far  emer^  all  the  rest  of 
his  ^aoeoy  not  theretofore  g^ven  or  devised  to  Us  dau^ 
ters.  fie  abo  directed  that  the  money  doe  by  bond 
fftim  Cekmel  W^am  Oragoon^  and  the  money  due  from 
his  brother  Peter  MArye^  be  equally  divi<fed  among  his 
ihree  yotmgest  children,  or  the  surriver  of  diem. 
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.  Tht  three  deeds  to  the  dfloghcers  were*  ia  the  usuidl 
form  of  deeds  of  gift,  coaveyiog  the  mImcs  t^  4Aem^  their 
hats  and  assigns  for  ever^  with  warranty. 

The  kssor  of  the  plahitiflF  hiiThig  died  after  the  agree- 
ment of  the  case,  security  for  the  costs  was  entered«(l} 
The  court  gave  judgment  for  the  plaintiff,  and  -awarded 
to  him  a  writ  of  possession ;  from  which  judgment  ^ 
defendants  appealed. 


Softs  and  Wirty  for  the  appellanU. 
Williams  and  Wicihamyfor  the  appellees. 

Om  the  part  of  the  appelkuUs^  h  was  contended, 

1.  That  the  daughters  Luctfy  Susanna  and  Sally ^  took 
each  a  fee  simple  estate^  (notwithstanding  the  absence  of 

.  words  of  perpetuity,)  in  their  respective  portions  of  the 
tract  called  Jkfotts\^iili  cross  remmndersy  upon  the  contin- 
gency of  either  of  them  dying  unmarried ;  andthat*  upon 
the  death  of  ScUh/  unmarried,  a  fee-simple,  inker  |»ct, 
accrued  to  her  only  surviving  sister  Lucy. 

2.  That  if  such  fee^simple  estate  d^  not  aocmeto  the 
surviving  sister,  a  Ufe  estate  did,  so  ^s  to  posq>Qn€^  the 
title  of  the  heir  at  law  until  her  death* 

3.  That,  as  the  case  agreed  did  not  find  eithw  Sieosn* 
}Son  or  Slaughter  to  have  ever  been  in  possession ^  the 
premises ;  and  as  it  finds  that  Mooberty  was  in  poas^as^jon 
of  part  only  of  die  lands,  in  the  declaration  mentioned, 
leaving  Weir  in  possession  qi  the  balance,  the  judj^ent 
Ought  not  to  have  been  against  Mooherryfor  ihe^vfhok; 
and  the  two  defendants,  not  in  possession,  should  haive 
judgment  for  $hem  ;  or  a  venire  de  napo  should  be  award- 
ed.   Clay  V.  White,  1  J^f  16S. 

The  case  was  twice  argued  at  great  length,  upon  the 
probaUe  intention  of  the  testator  to  be  collected  from  the 

(1)  Note.    See  A'ifimty  ?.JBn«f^,  122^^.11 53L  ai4CbrMrT«^l49^ 
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will  in  question ;  and  many  authorities  upon  the  construe-     Mabch. 
tion  of  wills  were  discussed.  ..^.^ 

The  chief  grounds  relied  upon^  to  prove  diat  the  daugh-  Mooheny 
ters  took  a  fec'-aimple^  were,  that  the  clause  in  the  will,  M«nr^ 
directing  the  debts  of  the  testator  to  he^rst  paid,  created 
m  general  charge  upon  the  lande;  and  that  9%ich  charge 
was  sufficient  to  make  the  several  devisees  take  in  fee  ^ 
in  support  of  which  positions,  the  counsel  cited  2  Vem. 
708.  Trott  v.  Vernon.  1  Eq.  Casee  Abr.  198.  Beachcr^ 
V.  Beachcroji.  3  Term  Rep.  358.  Doe  v.  Richards. 
WiUest  140.  Moone  v.  Heaseman.  1  Wm.  BL  Rep.  SS9. 
Frogmorton  v.  Holiday.    S.  C.  3  Burr.  1618. 

Jh  answer  to  this^  it  was  insisted  that  r  general  charge 
for  payinent  of  debts  could  not  have  the  efiect  of  con* 
verting  the  devises  in  a  will  into  estates  in  fee  i  the  only 
cases  where  charges  made  by  the  will,  on  lands  devised^ 
had  that  effect,  being  **  where  a  particular  devisee  is  di- 
rected to  pay  an  annual  rent  charge,  or  a  solid  sum,  out 
of  die  estate  devised ;  in  which  cases  it  has  been  pro- 
perly decided,  that  the  devisee  should  uke  a  yrr/  because 
he  might  be  a  loser  unless  the  estate  in  his  hands  were, 
at  all  evenu,  sufficient  to  enable  him  to  bear  those 
charges.'*  Denn^  Lessee  of  Moor^  v.  Mellor^  5  Term 
Rep.  562.    Goodtitk  v.  Edmonds^  7  Term  Rep.  640. 

To  show  that  the  daughters  took  cross  remainders^  the 
counsel  for  the  appellant  relied  on  the  eighth  danst,  as 
applying  to  the  lands  as  well  as  the  slaves. 

But,  on  the  other  side,  this  was  denied.  The  words 
**  their  parts^  in  that  clause,  must,  according  to  gram- 
matical construction,  refer  to  the  immediate  antecedent, 
the  slaves^  and  cannot  be  transposed,  so  as  to  affect  the 
disposal  of  the  landsy  with  which  they  have  no  connexion. 
Right  J  Lessee  ofCompton,  v.  Compton,  9  East,  267.  Doe, 
Lessee  of  Child,  v.  Wright,  8  Term  Rep.  64.  Camfietd  v. 
Gilbert,  3  East,  516.  It  was  obvious  that  the  testator  did 
not  intend  to  give  his  daughters  cross  remainders  (or, 
more  properly,  executory  devises)  in  the  lands* 

VOL.  If.  5^ 
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Ma w  OH,  The  test  of  the  argument  is  omitted ;  being  sufficiently 
noticed  (so  far  as  relates  to  pointa  decided  by  the  courts) 

Mo^cry  j,^  ^^  following  opimon$  of  the  judge^^  pronounced  on 

Mirye.  Friday^  Mtn/  I7th. 

Judge  Cabkll<  Jamet  Marye  having,  by  the  third 
clause  of  his  will,  devised  certain  lands  to  his  three 
daughters,  and  by  subsequent  parts  of  his  will,  bequeath- 
ed to  them  certain  slaves,  declares  in  the  eighth  clause^ 
that  in  case  of  the  death  of  either  of  his  daughters  before 
marriage,  ^*  their  parts*'  are  to  be  equally  divided  among 
the  surviving  sisters.  The  important  question,  growing 
out  of  the  facts  agreed  by  the  parties  is,  whether  the 
term  ^*  parts,"  in  the  eighth  clause,  was  intended  by  the 
tesutor  to  s^ply  only  to  gloves^  the  subject  of  the  imme- 
diately preceding  clauses,  or  to  the  lands,  which  were  the 
subject  of  the  third  article*  If  the  term,  as  here  used, 
be  applicable  to  ^/aff(f«  only,  then  it  is  admitted  that  the 
appellants  can  have  no  title  to  the  land  in  controversy. 
Whether  it  is  to  be  so  applied  or  not,  depends  on  no  rule 
of  law,  but  on  the  intention  of  the  testator,  as  discoverable 
by  the  principles  of  fair  and  reasonable  interpretation. 

I  am  of  opinion  that  he  intended  Mlaves  only*  Much 
was  said,  in  the  argument,  of  the  rude  and  inartificial 
structure  of  this  wilL  It  is  certainly  defective  in  the  tise 
and  application  of  technical  terms,  and,  sontetimes,  be- 
trays a  want  of  grammatical  accuracy;  but  it  is  the 
offspring  of  a  well  organized  mind  that  perceived  its 
subject  clearly,  and  that  understood  enough  of  language 
to  make  it  subserve  its  most  important  end,  to  impart 
that  perception  to  the  minds  of  others.  The  method 
with  which  it  proceeds  is  really  remarkable,  and  affords 
a  cleif  to  the  intention  of  the  testator  on  the  point  under 
consideration.  In  some  wills,  the  only  method  to  be 
founti  is  that  which  results  from  a  wish  to  throw  in^ 
one  clause,  or  into  one  view,  all  the  devises  or  bequests 
that  relate  to  the  same  individual,  without  regard  to  the 
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mibject  of  those  devises  or  bequests.     In  this  will,  the    Marcb* 

iDteotion  of  the  testator,  as  to  method,  is  confiDed  to  the      

subject  of  his  devises.  He  first  disposes  of  his  lands,  M^oberry 
and  then  of  his  slaves,  subjecting  the  dispositions  in  both  Manre. 
cases  to  such  limitations,  and  to  such  only,  as  his  opi- 
nion of  propriety,  or  his  fancy^  dictated.  It  is  no  objec* 
tion  to  the  character  of  this  will,  for  method,  that  the 
testator  has  introdi^ced,  almost  at  the  close  of  it,  a  clause 
declaring  that  part  of  his  lands  which  he  wished  to  be 
first  subjected  to  the  payment  of  his  debts.  It  is  far 
separated  from  the  disposing  parts  of  the  will,  and  is 
evidently  the  effect  of  an  afterthought.  In  a  will  thus 
regularly  and  methodically  constructed,  we  should 
naturally  expect  that  if  the  testator  intended  to  annex 
a  limitation  or  restriction  to  any  particular  disposition, 
the  limitation  or  restriction  would  quickly  follow  the 
disposition)  or  would  not  be  so  remote  as  to  leave  its 
application  altogether  doubtfuL  We  accordingly  find 
that  the  clause  devising  lands  to  his  son  is  immediately 
followed  by  a  declaration  that,  in  case  of  his  death  before 
he  attains  the  age  of  twenty-one  years,  the  land  is  \o  be 
divided  among  his  sisters.  The  clauses  giving  certain 
slaves  to  his  daughters  are  followed  by  the  declaration 
that,  in  case  of  the  death  of  any  of  them  before  marriage^ 
their  parts  are  to  be  divided  among  the  surviving  sisters ; 
and  the  clause  giving  the  residue  of  the  slaves  to  his  son  is 
immediately  followed  by  a  limitation  over  to  his  sisters 
in  case  of  his  death.  In  every  case,  then,  we  find  a  limita- 
tion over  expressly  and  indisputably  annexed  to  the  devise, 
except  in  the  case  of  the  devise  of  lands  to  the  daughters. 
How  can  its  absence  in  this  case  be  accounted  for  ?  Upon 
no  other  principle  than  that  the  tesUtor  did  not  intend  it 
should  exist.  What  were  his  motives  for  placing  the  devise 
of  lands  to  his  daughters,  on  a  ground  so  different  from 
that  which  prevailed  with  respect  to  his  other  property, 
is  not  necessary,  and  might  be  difficult,  for  us  to  deter* 
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nine*    It  18  sufficient  that  such  was  his  wiU*     It  is 
contended,  however,  that  the  term  Sparta,"  in  the  eightk 
dause^  is  extensive  enough  to  embrace  and  to  control 
every  diing  that  had  been  given  to  the  d^ighters,  bodt 
lands  and  slaves*     There  #  can  be  no  doubt  but^atthe 
testator  tniffht  have  made  it  so»    The  question  is  has 
he  intended  to  make  it  so?     As   used  in  die  clause 
under  consideration,  it  is  a  relative  term  ;  and,  as  such, 
must,  according  to  the  mooit  obvious  tod  reasonable  con- 
8tr^ction,  be  confined  to  the  distintt  and  particular  sub- 
ject the  testator  was  then  disposing  of;  unless  extended  to 
other  matters  by  dear  and  express  declarations.    The 
testator  had  previously  disposed  of  his  lands,  beginning 
with  his  son,  and  ending  with  his  daughters.     He  had 
entered  on  a  new  and  distinct  subject,  ^  apportion- 
ment of  his  slaves  among  his  children,  beginning  as 
before  with  his  son;  and  after  having  given  such  of 
them  as  he  thought  proper  to  his  daughters,  we  find, 
immediately  following,  the  clause  in  controversy*— diat 
if  any  of  his  daughters  should  die  before  oiarriage,  their 
part  should  be  divided  among  the   surviving  sisters. 
This  mere  statement  would  seem  to  make  it  almcnt  im- 
possible not  to  believe  that  slaves  only   were,  at  dnt 
moment,  in  the  mind  of  Uie  testator.    But  if  the  pre^ 
vious  expressions  would  have  left  it  doubtful,  the  doubt 
must  be  removed  by  observing  that  all  the  subsequent 
parts  of  the  same  clause,  and  also  the  whole  of  the  next, 
relate  exclusively  to  slaves  i  and  that  there  are  no  ex- 
pressions extending  the  term  ^^  parts"  to  odier  matters 
than  those  which  the  testator  was  then  disposing  of. 
The  devise  of  lands  to  the  daughters,  therefore,  is,  in 
my  opinion,  uninfluenced  by  the  limitation  over,  ill  the 
eighth  dause,  on  either  of  them  dying  before  marriage* 
It  is,  then,  unnecessary  to  follow  the  counsel  through 
their  extensive  investigations  on  the  effect  of  the  claMi 
in  the  will  concerning  the  payment  of  debts ;  nor   is  it 
material  to  inquire  whether  SaUy  Marye  took,  by  the 
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devise  to  her,  a  fee-simple,  or  only  a  Ufe  estate  in  the 
lands  in  controversy*  If  she  took  a  fee*simple,  Jami^ 
Marye  (the  appellee)  will  be  entitled  an  her  heir  at 
law;  she  having  died  without  child  and  intestate.  If 
she  took  only  a  life  estate,  the  fee,  being  undisposed  of 
by  the  will,  descended  to  the  said  James  Marye^  as  heir 
to  his  isther.  On  the  merits,  dierefore,  I  have  no 
hesitation  in  affirming  the  judgment 

It  was  attempted  to  assimilate  this  case  to  tbatof  C7ay 
v;  WMte.  But  I  can  perceive  no  kind  of  resemblance* 
In  Chy  V.  W^te^  the  verdict  showed  that  the  plaintiff 
was  entided  to  recover  only  part  of  the  land  in  con* 
troversy ;  but,  that  part  not  being  so  described  as  that 
possession  could  be  taken  of  it,  the  verdict  was  set  aside 
on  that  ground.  Here  the  tide  of  James  Marye  to  the 
whok  is  established ;  and  the  defendants  admit,  in  the  case 
agreed,  the  lease,  entry  and  ouster ;  which  admission,  at 
that  time,  and  in  that  form,  is  equivalent  to  the  finding 
of  a  jury  in  a  special  verdict.  It  cannot  now  be  dis- 
puted* It  goes  to  prove  the  possession  of  the  whole  land 
by  the  S4>pellees,  and  completely  does  away  tvtvy  effect 
which  might  otherwise  have  resulted  from  the  previous 
possession  and  lease  by  Wetr^  in  the  record  mentioned* 
As  to  the  death  of  the  lessor  of  the  plaintiff,  I  had 
not  expected  that  such  an  objection  would  be  seriously, 
urged  after  the  case  of  Kinney  v.  Beverley* 

On  every  point,  then,  whether  as  to  form  or  as  to  the 
merits,  I  am  for  affirming  the  judgment* 
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Judge  Roane.  This  case  has  been  ably  and  elaborately 
argued,  and  several  questions  have  been  raised  upon  it, 
which  it  is  unnecessary  to  decide,  under  the  very  plain 
and  simple  view  I  have  taken  of  the  subject* 

The  general  propriety  of  the  court's  omitting  to  take 
top  wide  a  range  in  giving  its  decisions  is  increased  in 
the  instance  before  us,  by  considerations  arising  as  well 
from  the  ftctoal  state  of  the  docket  of  the  court,  as  from 
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the  reflection  that  every  ease  of  the  constructioii  of  a  wiB 
depends,  in  a  great  measure,  upon  its  own  particular  cir- 
cumstances. 

In  the  will  before  us,  the  testator,  in  the  three  firat 
clauses  thereof,  takes  up  the  subject  of  the  distributtoa 
of  his  /on^/among  his  children ;  he  then  dismisses  the  sub- 
ject, and  never  again  resumes  it,  unless  (which  is  con- 
tended) a  part  of  the  8th  clause  relates  to  the  land  of  the 
daughters  as  well  as  their  negroes* 

The  6  next  clauses,  from  the  4th  to  the  9th  inclusive, 
relate  only  to  his  negroes^  unless  the  before  mentioned 
part  of  th^  8th  clause  should  be  adjudged  to  form  an 
exception. 

The  10th  &  Uth  clauses  relate  to  the  raising  and  ap- 
propriating money  to  pay  his  debts;  and  after  some  ne- 
cessary provisions  touching  the  appointment  of  guardians 
for  his  children,  &c. 

The  15th  clause  designates  and  subjects  zpari  of  his 
land  to  be  sold,  in  preference  to  his  negroes,  y^r  the  pay  * 
ment  of  his  debts.  It  returns  back,  indeed,  to  the  sub-^ 
ject  of  his  landy  but  that  only  for  the  purpose  aforesaid, 
and  not  quoad  a  distribution  of  it  among  his  children. 

This  will,  thus  judiciously  and  systematically  arranged, 
and  adapted  to  the  several  subjects  aforesaid,  each  of 
which  is  taken  up  in  its  due  order  und  fSnaUy  disposed  of, 
it  is  admitted,  in  every  instance,  (except  it  be  part  of  the 
8th  clause  as  aforesaid,)  bespeaks  a  regular  system  of  dis- 
tribution on  the  part  of  the  testator ;  it  is  incompatible 
with  the  idea  that  the  tesutor  would  pass,  by  fits  and 
starts,  from  one  subject  to  another,  notwithstanding  he 
or  his  scrivener  (for  it  is  not  shown  that  the  will  was 
written  by  himself)  may  in  a  few  instances  have  sinned 
in  point  of  grammar. 

In  a  will  of  this  character,  it  would  at  least  be  neoes- 

sary,  in  order  to  aflfect  one  class  of  property,  by  means  of 

clauses  relating  regularly,  if  not  exclusively,  to  another, 

that  there  should  be  aa  adequate  expression  to  thai  cf- 
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tlect:   otherwise,  the  general  character  of  the  will,  as 
aforesaid,  would  turn  the  stale. 

In  the  case  before  us,  the  8th  clause  follows  imme* 
diately  after  four  several  clauses  relating  only  to  negroes, 
and  is  immediately  succeeded  by  the  ninth  section,  rela- 
ting also  exclusively  to  the  same  subject.  The  8th  sec* 
tion  itself  will  also  be  taken  to  relate  to  that  description 
of  property  on/y,  unless  there  be  clear  or  imperious  ex- 
pressions to  the  contrary ;  or  unless,  from  zgenerai  view 
of  the  will  itself,  this  shall  appear  to  have  been  the  mani- 
fest intention  of  the  testator. 

Besides,  that  8th  section  is  compounded  of  two  sen- 
tences, the  last  of  which  relates  expressly  to  negroes; 
and  by  transposing  these  sentences  (a  liberty  often  taken 
by  the  courts  in  construing  both  wills  and  statutes)  the 
last  sentence,  when  thas  transposed,  would  be  affected 
and  controlled  by  the  first. 

This,  then,  at  most,  is  not  a  question  whether  a  clause 
of  a  will  shall  be  differed  m  construction  from  those 
which  immediately  precede  and  follow  it ;  but  whether  a 
single  sentence  of  such  a  clause  shall  be  construed  (to 
complete  the  climax)  so  as  to  derange  the  clause  itself  of 
which  it  is  a  member.  Such  a  construction  would  scarce- 
ly be  justified  in  any  will,  however  irregular  or  incohe- 
rent in  its  other  parts;  but  certainly  not  in  one  of  the 
systematical  and  regular  character  of  that  before  us. 

In  a  will  of  this  cast,  it  was  necessary  for  the  testator 
to  point  explicitly  at  the  other  class  of  property;  or  he 
will  be  taken  to  mean  only  such  as  he  was  disposing  of 
by  the  general  tenor  of  the  clause  in  question:  after 
having  dismissed  one  subject,  and  taken  up  another,  he  , 
will  not  be  construed  to  have  resumed  the  former,  unless 
his  expressions  to  that  effect  be  clear  or  unequivocal. 

The  word  "^arf*,"  however,  has  been. clutched  at  to 
carry  the  8th  clause  into  real  property  also,  because  the 
same  word  had  been  before  used  in  relation  to  the  lands. 
Ther^  is  about  as  much  force  in  this  argument,  ad  there 
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^mi^'     is  in  that  founded  upon  the  word  *^gvoe^  wludi  is  used 
«— —      in  all  the  clauses^  or  upon  the  word  *^hcntfi^^  as  quoted  {ad 

MotiUrry  captandum)  from  the  case  of  Guthrie  v.  Gutkrie.(a) 
^"^  While  I  am  not  sure  that  too  much  stress  was  not  placed 
upon  the  word  ^^have^^  in  that  case,  it  is  certain  that  that 
word  did  not  afford  the  governing  principle  of  the  ded* 
sion :  it  was  only  an  ingredient  or  circumstance  in  the 
case :  the  principal  ground  of  the  decision  seems  to  have 
been,  that  a  fee  was  inferred^  from  the  testator's  having 
legalized  a  power  in  the  devisee  to  sell ;  and  besides,  likae 
testator  appears  to  have  been  extremely  ignorant  and 
illiterate. 

As  for  any  arguments  derived  from  consequences  re- 
sulting, either  way,  from  the  construction  of  the  8lh 
clause,  we  have  no  data  to  go  by.  For  example,  the 
value  of  the  lands  devised  to  the  son  not  being  found  or 
agreed  in  this  case,  it  does  not  follow  that  the  construction 
contended  for  on  the  part  of  the  Appellant  would  not  en- 
rich the  surviving  daughter  or  daughters  far  beyond  die 
eldest  son  and  heir,  which  would  be  undoubtedly  to  con- 
travene the  received  maxims  of  the  time  when  the  will 
was  executed ;  whereas  a  construction  giving  all  the  in- 
terest in  the  negroes  to  the  daughters,  and  suffering  the 
son  and  heir  to  take  such  interests  in  the  land,  as  were 
not  expressly  devised  away  from  him,  would  both  accord 
with  the  maxim  which  protected  the  heir  from  being  dis- 
inherited, without  express  words,  or  a  dear  intentton  in 
the  testator  to  that  effect,  conform  to  the  then  almost  uni- 
versal practice  of  the  country  which  gave  the  laruk  to  the 
eone  and  pereorud property  to  the  dauf^htere^  and«  in  the 
actual  case  before  us,  would,  perhap%^  yield  a  liberal  pro- 
vision to  the  surviving  daughter  or  daughters :  I  repeat, 
however,  that  we  have  only  probaHUtiee  to  go  by  in  this 
case  \  and  they  would  seem  to  be  justified  by  the  con- 
struction arising  out  of  the  will  itsdf* 

It  is  said  diat  a  construction  of  the  ath  clause  linaited 
to  elai^e  is  not  natiaid^  as  the  same  slaves  had  before 
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been  given  away  to  the  legatees  by  At  deed  of  gift.  The 
answers  to  this  idea  are,  1st.  That  that  objection  would 
eqiudly  afigly  to  the  four  preceding  clauses,  which  relate 
exclusively  and  expressly  to  the  same  slaves;  ^ly*  That 
the  testator  can  as  well  have  intended  to  limit  these  daves, 
in  the  second  instance,  as  to  give  them  in  the  first;  and, 
ddly.  That  the  appellants  themselves  admit  that  that  clause 
dearly  relates  to  the  slaves ;  but  contend,  at  the  sao^ 
time,  that  it  relates  also  to  lands. 

These  are  the  principal  (for  I  omit  the  minuter)  rea- 
sons which  induce  me  to  conclude,  v«ry  clearly,  that  the 
ath  section  relates  only  to  negroes  and  not  to  the  lands ; 
and  that  if  the  female  appellant  took  a  fee  in  the  lands  in 
question,  it  was  merely  under  the  third  clause,  or  at  least 
without  deriving  any  aid  from  the  8th. 

If  the  8th  clause  be  rejected,  it  is  entirely  immaterial 
in  the  case  before  us,  whether  the  deceased  daughter 
took  a  fee  or  not;  and  therefore  I  shall  not  go  into  that 
question.  If  she  took  a  fee,  the  lessor  of  the  plaintiff  is 
entided,  as  he  is  agreed  to  be  ^  the  heir  at  law  to  bis  two 
sisters  Susanna  and  •$!«%/"  and,  on  that  groimd,  is  also 
entitled  to  recover.  On  this  point  it  is  said  by  Mr.  Botts^ 
that  we  are  not  to  presume  that  James  Marye  the  son 
(who  is  dead:  left  issue,  or  a  will;  that,  if  not,  Mrs.  Weit 
is  his  heir,  and  that  it  would  be  improper  and  absurd  to  take 
the  land  yrom  her,  in  order  to  give  it  to  her,  without  stop- 
ping to  inquire  whether,  in  that  case,  she  would  be  his  sole 
heir,  or  only  in  common  with  the  remaining  sisters  of  the 
half  blood,  who  would  also,  probably,  be  entitled  to  part^ 
the  answer  is,  on  the  authority  of  Kinney  v.  Beverley^  1 
H.  (if  Il£  5St.  that  the  judgment  is  to  be  rendered  in  the 
same  manner  as  if  the  lessor  had  not  died ;  and  that  the 
inconvenience  of  the  sheriff's  not  knowing  to  whom  to  give 
possession  does  not  alter  the  case  as  he^always  acts  under 
the  control  of  the  court. 

With  respect  to  the  objection,  that  the  case  does  nol^ 
6nd  either  Siaughter  or  Stevenson  to  have  been  in  posses-  ^ 
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pM  of  diepremMAt  and  that  fiiKiiiig  Ma^rr^  10  h«M 
been  in  possessioo  of  part  onlyt  leaving  Wtir  In  possessioa 
of  the  balance^  judgment  ought  apt  to  have  b||p  remtered 
agamt  iMtd&ffT^  therclbr;  there  isootfaiagm'it*  The 
defendants  confessed  kase,  entry  and  oostei^  for  tbevbcle 
premises;  and  the,  case  finds  a  lease,  eotrjr  and  ouster 
£or  the  whole*  lif  there  had  been  nothinkg^ke  in  dif  ^ise^ 
it  is  presumed  that  the  finding  would  have  t>een  ftofi^ 
cient  to  justify  a  recovery.  This  6u8ter  by  the  defend^ 
ants,  and  their  consequent  ppaaession^  woidd  be  construed 
to  be  continued,  unless  the  contrary  were  sbows^.  |ipo« 
Ihe  authority  of  Birch  v«  Aiemmtkr^  1  Wofk.  ^t.  In 
Ae  case  before  us,  ibat  possession  is  not  shown  (o  hare 
been  disturbed  or  interrupiedy  even  as  to  a  part  of  the 
premises.  It  is  true,  it  is  agre^d>  in  anotkeT  part  of  the 
ease^  that  Weir  leaseda  partof  the  premises  to  M9ob€rry$ 
but  it  is  not  found  that  be  entered  tbeimpoo*  He  there* 
Core  got  no  possession  under  this  finding  1  and  the  case 
stsmds  Upon  the  possession  agreed  to  be  tn  otf  the  defends 
ants  tttider  the  general  finding  of  lease,  entry  and  oosl^ 
as  to  the  whole  premises*  Upon  the  whole^  t  aaa  ibr 
affirming  the  judgment* 

Judge  Fleming.  There  are  ccruin  well  establiabed 
general  roles  respecting  the  construction  of  willa,  tbou^ 
it  is  sometimes  difficult  to  apply  them  to  particidar  cases; 
as  the  phraseologies  of  wills  are  almost  as  variantjis  tl|e 
tempers  and  understandings  of  the  testators*  Onel^^ding 
principle  in  construing  wills  of  doubtful  meaning  is,  to  lako 
and  consider  the  whole  together,  apd  therebjr,  if  ppasibk, 
to  discover  the  intention  of  the  testator ;  and,  when  dia- 
covcred,  it  is  to  govern,  unless  repugnant  to  some  settled 
rule  of  law,  and  even  there^  perhaps,  in  particular  ca^ea, 
if  the  intention  appear  strong  and  clear ;  otherwise,  the 
ruii  of  law  must  prevail ;  and  it  l^as  been  often  remarked^ 
as  well  by  the  judges  in  England  as  in  this  <;ourt,  that 
adjudged  cases  are  more  frequently  introduced  to4>bacare 
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«Bd  cMibuiid,  tlum  t0  duddate  quesiieAs  of'  tbia  Mfud,     ^V^ 
«dd  tend  rather  to  frustrate  and  defeat,  thaD  to  expUdo       ^^ 
and  support,  the  ratention  of  the  testator.  Moobee*^, 

In  the  case  before  us,  there  being  no  words  of  Hmitatioa  ^*w7«. 
•r  iahetifance  in  the  devises  to  the  daughters)  and  no 
expf«8sion,  diroUghout  the  will,  manifesting  or  inducing 
a  belief  diat  he  intended  tbeia  a  fc^e,  it  seems  to  me  that 
diejr  took  an  estate  for  life  o&ly.  The  appellattt's  counsel, 
bowever,  contended  that,  as  the  tesutor,  in  the  first 
clause  of  his  will,  directed  that  all  his  just  debts,  and 
funeral  charges,  should  be  first  paid ;  his  whole  estate^ 
both  real  and  personal,  was  charged  with  the  payment  of 
his  debts  i  and,  therefore,  die  daughters  took  a. fee  in  the 
lands  devised  to  them.  But  I  take  the  rule  to  be,  that,  where 
the  debts  of  the  testator  are  charged  upon  a  partictihic 
devisee  ,'Or  where  the  whole esut^  is  expressly  so  charged^ 
in  either  case,  perhaps,  a  fee  passes  without  words  of 
Hmltation ,  or  inheritance ;  the  reason  of  which  is  obvious^ 
(being  laid  down  in  all  the  books  on  the  sn^rt,)  and 
need  not  be  here  repeated.  In  the  present  case^  the  tes- 
tator appropriated  odier  ample  litads  for  the  pajrment  of 
his  debts  in  exclusion  of  the  lands  devised  to  his  d^gh- 
ters,  and  therefore  the  rule  cannot  apply  to  them. 

But  admitting  they  took  a  fee  in  those  lands,  it  see^vi 
that,  upon  the  deaths  of  Stuanna  and  Sally  Marye^  intcii* 
tate,  and  without  issue,  the  lands  devised  to  them  r#* 
speciively  descended  to  Jamea  Marye^  their  brother  and 
heir  at  law  ;  as  it  appears  deariy  to  me  that  the  eighth 
clause  of  the  will,  directing  that  ^*  in  case  of  either  of  his 
daughters'  deaths  before  they  marry,  that  then  their  parts 
to  be  eqbially  divided  among  the  surviving  sisters,"  (im- 
mediately following  m  four  preceding  clauses,  in  which 
slaves  only  are  mendoned,)  must  be  confined  to  the 
slaves ;  and  cannot,  by  fair  construction,  have  reference 
to  the  third  clause  of  the  v^tll,  in  which  the  lands  ^re  de- 
vised to  the-  daughters ;  and  this  idea  seems  strengthened 
by  the  next  succeeding  clause  ii^  the  wiU,  wherein  he 
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uses  the  atnie  exfM'eima.  After  giraig  to  Ui  sob  y^ 
aB  the  rest^  or  veiiMUiidar  of  hU  oegroes,  he  adds,  ^  i 
in  case  of  his  deaA,  then  his  part  to  be  ^uallf  dindcd 
aoMing  bis  sisters/'    His  part  of  what?  of  the  Qegro^ 
fast  mentkHled  in  Ae  iH^eceding  partof  die^httiae.     Bitt» 
by  construing  it  to  have  reference  to  the  Und,  it  vouU 
disinherit,  in  faroar  9!*  the  daughters,  way:  issue  his  son 
y4Mme9  might  le^Fe  behind  him  at  the  tme  of  his  death  ; 
which  never  coidd  have  been  the  intention  of  the  tea* 
tntor. 

With  respect  to  die  suggested  irregidority  of  die  {mo* 
ceedingsiB  the  cause,  a  satisfiu^tory  nqijanafion  has  been 
akeady  giv«nby  a  yno^  who  preceded  me,  and  need 
not  be  r€^>eated :  and  I  shaltonly  add  my  concurrence 
diat  Ac  judgm^t  be  affinned* 


Unanimaus  alirmanct^ 


OctoberdtA, 


Tniebeait  flgitiJniC  Price. 


1.  If  tbe  Ten-  THIS  wss  a  controversy  about  a  ri^^  of  xt^,  upon 
ina  town,  M^^n  application  by  WMam  Price f  (purchaser  of  .a  t«ne* 
2k  (Mi^a  ^^^ '"  the  city  of  Richmond,  which  WHaam  Dupal  had 
Slt^.fthaT^  ^«g*^t  ^f  Daniel  Trueheart,)  to  tbe  hte  high  court  of 
^^d.  ^  chancery,  for  an  injunction  to  prohibit  TVueheart  frowa 
joining  there-  stopping  Up  a  twclvc  fcct  alley  adjoining  said  tenement;. 
to  be  kept  The  written  agreement  between  Duval  and  Truchcart^ 
^/Vwbi^  d^ted  July  29,  1789,  was,  diat  the  latter  sold  to  the 
fwldee  li  hi!  former  "  a  piece  of  ground  extending  on  the  north  side 
^'^^^,  of  the  main  street  of  Richmond^  b^nmng  twelve  fed 
h^  h^  ^^H  *  ^^^  ^^*  ^^'^^  storey  and  running  westwardly,  and 
for  the  pro-  bottHdetl  by  the  main  street  fiutyfour  feet^  running  back 

pel  ty,  ■  eourt 

of  equity  will  perpetoallj  enjoiD  the  Tendor  fnm  tbutting  itp  Mieb  alley. 

S.  f^tueiT,  in  taeh  case,  whether  the  vendee,  who  hit  afterwards  eonveyed  Uie  pi^emites 
(ipith  their  iippurtenuncetf  but  •mthout  wurranty)  to  a  third  person,  be  a  o.>oipetent  wii- 
ncn  to  prove  that  sa^ib  rerbal  aMurauoe  was  giren  to  himielf  b/  the  orisioal  VeiKlor  ? 
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at  far  as  Mr.  Galfs  pal^s  next  die  warcAioiise."    ^  It    ^^^^ 
WM  also  agreM  diat  the  tower  wall  imeaded  to  be  built      '— ^ 
on  the  above  ground  should  be  in  common  for  the  mu»  '^■^^^^ 
tnal  beiiciit  of  both;   the  said  Truheart  aHowing  nine 
inches  of  ground ;  the  said  Dupol  to  be  at  all  the  other 
e]q>ense." 

The  deed  from  Trueheari  and  wife  to  Duvalj  (which 
bears  date  the  25th  of  December ^  If 94,  and  was  not  exe- 
cuted until  after  the  latter  had  built  a  brick  house  on  the 
ground,)  said  nothing  about  the  twelve  feet,  but  con^ 
▼eyed  *^  a  lot  or  pitece  of  ground,  with  ks  aippurtenancesy 
lying  on  the  main  street  in  the  city  of  Richmond^  it  being 
a  part  of  the  tenement  called  or  known  by  the  name  of 
Buebatun^a^  fortj^four  feet  in  ftxmt,  and  running  back 
ninety-six  feet,  preserving  the  breadth  of  for^^four  feet 
all  the  way."  A  memorandum  was  subjoined,  ^^  that 
Truekeart  shoidd  have  the  liberty,  without  cost  or  hia* 
drance,  of  j'^fiifiilg'  walla  to  the  house  which  Dmal  had 
built  on  the  above  conveyed  lot ;  it  being  part  of  the 
original  contract." 

The  bill  charged  that,  at  the  time  when  the  agreement 
was  made,  the  said  Truekeart  owned  the  ground,  on  the 
main  s^eet,  immediately  above  and  below  the  tenement 
in  question,  but  had  leased  the  tenement  held  by  William 
QaU^  and  called  Galfe  itore,  far  a  term  of  years ;  that  the 
iatervid  of  twelve  feet,  between  Galt^a  store  and  the  upper 
ttae  of  the  ground  agreed  to  be  soU  to  Dutw/,  was  un- 
derstood by  Duved  to  have  been  some  time  before  laid 
off  by  the  said  Truekeart^  and  established  as  a  lane  to  be 
in  common  between  the  two  tenements ;  that  Truekeart 
had  agreed  with  the  said  G<Ut  that,  during  the  continur 
ance  of  his  term,  the  said  vacant  spaee  of  twelve. feet 
should  be  used  by  him  as  a  lane ;  *^and  the  said  True* 
keart^  at  the  time  of  the  said  agreement,  actually, informed 
the  said  Duval  that  he  had  laid  off  die  said  space  of 
twelve  feet  in  breadth  for  a  lane,  to  b&  always  kept  open 
as  it  then  was." 
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Tlie  answer  admitted  that,  during  Gak^  lease  the 
twelve  feet  alley  was  to  be  kept  open,  but  positively  de- 
nied the  last- mentioned  allegation ;  insisting  that  if  sucb 
a  stipulation  had  existed,  it  would  have  been  inserted  in 
the  written  agreement. 

The  bill  stated  farther,  that  the  brick  house,  erected 
by  Duvaly  extended  the  whole  length  of  forty-four  feet 
on  the  main  street,  with  a  separate  bad  building  for  a 
kitchen  and  other  offices,  and  a  communication  from  the 
said  offices  to  the  said  lane;  there  being  no  other  way 
from  the  offices  to  the  street,  except  through  the  apart- 
ment of  the  mansion-house,  which,  in  general,  would  be 
inconvenient,  and  in  some  instances  impossible  to  be 
used;  that  the  said  Trueheart  knew  that  the  said  Duval 
intended  to  build  his  house  in  this  way,  and  frequently' 
saw  it  while  building ;  that,  during  this  period,  he  never 
set  up  any  claim  to  a  separate  property  in  Ae  lane,  or 
made  any  objection  to  the  said  DuvaPs  having  a  way 
through  it ;  and  he  must  have  known  that  the  said  Dti- 
val  would  not  have  built  in  the  manner  he  did,  but  in  fuK 
confidence  that  the  said  lane  was  always  to  be  kept  open* 
The  truth  of  these  allegations  was,  in  a  great  measure^ 
supported  by  testimony. 

The  deposition  of  Vf^Uiam  Duval  was  taken,  and  pKK* 
ved  the  parol  agreement  of  Trueheart  that  the  alley  in 
question  should  be  always  kept  open :  but  this  deposi- 
tion was  objected  to  by  the  defendant  on  the  ground  of 
his  being  an  interested  witnes8.(l) 

It  was  proved,  however,  by  the  deposition  of  hham 
Bethel,  a  subscribing  witness  to  the  original  agreement, 
that,  when  he  was  called  upon  to  attest  it,  *^  the  said 


(l)  Note.  The  deed  from  Ditval  to  Price  did  not  mention  the  alky  In 
jmteUfMy  botiMiiHPBy^d  and  vtrrMted  to  Pric9  and  hit  heirt,  **llie'  ttpptr 
teoeaEMM^t  and  lot»  b«bg  t^  moUfj  of  tbe  nid.JHnmPjt  pvraliaae  litoai  Dvdd 
Trwheart  hf  deed  now  of  record,"  fico.  to  have  and  to  bold  **  the  said  AoC  or 
parcel  of  land  with  the  appurtenance*.**  Dteval  averred,  ai  be  neTcr  wac^ 
vaftted  the  ^Uey,  that  he  had  no  interest  in  die  dbpate. 
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Trueheart  wid  Dw4  were  ki  conyeimidn^  fespettkig    ^,^*|*"* 
the  ground  and  its  situation,  which  the  said  Dtwal  had       «— -» 
bought  of  the  said  Trueheart;  that  he,  the  said  True-     Twebetrt 
hearty  observed  to  said  Duval^  the  alley,  running  from       ^^ 
the  main  street  to  Bt/nPs  warehouse,  between  William 
Galt^s  store  and  said  VuvaPs  ground  which  he  had  bought 
of  said  Trueheart  J  was  to  be  kept  open ;  and  that  he,  the 
said  Truehearty  did  not  in  any  manner  intimate  to  said^ 
JDuval  that  the  said  alley  was  ever  to  be  shut  up,  but 
^  gave  said  Duval  every  reason  to  believe  the  said  alley 
was  always  to  be  kept  open.''    Vutal^  in  his  deposition^ 
said  that  the  written  agreement  was  drawn  by  True^ 
heart;  and  that  he  signed  it,  without  a  clause  eiqpressing 
the  stipulation  that  the  alley  should  be  kept  open,  be«^ 
cause  Trueheart  assured  him  that  he  was  bound  already 
to  leave  the  alley,  between  Gait's  and  the  deponent's 
ground,  twelve  feet  wide* 

From  other  depositions  it  appeared  that  the  house  oc«- 
oupied  by  William  Galt^  which  was  built  by  the  defend* 
^t's  direction,  probably  cost  upwards  of  TOOL ;  that  it 
-was  not  probable  that  the  defendant,  when  he  had  it  built, 
eould  have  intended  removing  it  from  its  present  situa* 
tion,  not  only  considering  its  size  and  cost,  but  the  par* 
ticular  manner  in  which  it  was  built,  having  two  doors 
and  two  windows  on  the  side  next  the  alley ;  that  the 
warehouse  called  BynPs  was  the  property  of  the  defend* 
ant;  that  the  aU<py  in  question  was  more  generally  used 
by  foot  passengers  to  the  said  warehouse  Uuin  the  street^ 
and  much  the  dryest  and  best  way. 

The  cause  came  on  to  be  hfeard  the  Tth  of  October^ 
1806,  by  Chancellor  Taylor,  who,  (^^  being  of  opinion 
that  Willram  Duval  purchased  the  ground  in  the  proceed* 
]ng9  mentioned,  under  an  express  declaration  by  the  de- 
fendant, that  an  alley  twelve  feet  wide  was  e*tablisbed^ 
and  to  be  always  kept  open,  between  die  tenement  of 
William  Gait  and  the  grouiyl  purchased  by  the  said  Wit- 
Ham  Duval  of  the  defendant,)  adjudged  «nd  de<reed> 
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^imk''     ^^^  ^^  defendant  be  perpetually  enjoined  from  obstructr 
ing  the  way  between  the  tenement  occupied  by  the  said 
GaU  and  that  of  the  plaintiff;"  and  that  the  alky,  as  laid 
down  in  a  survey  among  the  proceedings,  be  establUhed. 
From  this  decree  the  defendant  appealed. 


*rrii«hetit 


Cally  for  the  appellant.  There  was  no  agreement  be* 
tween  Dtioo/ and  Trueheart  that  the  alley  should  be  kept 
open.  There  was  no  stipulation  to  that  effect  in  the 
written  agreement.  On  the  contrary,  there  is  a  stipula- 
tion that  Trueheart  might  join  his  houses  to  the  walls  of 
DuvaPs  house.  Is  not  this  conclusive  that  Duval  was 
to  be  excluded  from  the  use  of  the  lane  f 

In  opposition  to  this,  parol  evidence  is  offered!  to 
ftLEr^  M  P"^^®  *  ^*^*  '"  Duval  to  part  of  TruthtarfM  land  !(a) 
a  M.*  28t.      DuvqPm  own  testimony,  if  admissible,  (though  X  con- 
Bx^r^.Mek*  tend  it  is  wholly  inadmissible,)  operates  in  our  favour, 
JMbvt  ▼.  An^  It  shows  that  the  very  point  about  the  alley  was  contro- 
S^5,  *  ^^'    verted  at  the  time ;  yet  he  took  a  verbal  promise,  and 
accepted  the  deed  from  the  man  who  refused  to  commit 
that  promise  to  writing !     The  story  is  so  strange  and 
improbable,  that  Mr.  Duval  must  be  mistaken  in  his  re- 
collection. 

But  his  evidence  is  not-admissible.  His  deed  to  Price 
conveys  the  tenement,  with  its  appurtenances,  with  war* 
ranty.  He  is,  of  course^  interested ;  for  the  privilege  of 
this  alley  is  one  of  the  appurtenances.  It  is  a  very  dan- 
gerous precedent  to  admit  a  vendor  to  be  a  witness.  If 
he  did  not  convey  the  alley  by  his  deed.  Price  has  no 
title  to  it ;  if  he  did^  he  is  an  interested  witness. 

Williams^  for  the  appellee.  The  agreement  itself  shows 
that  the  parties  had  it  not  in  contemplation  that  True* 
heart  should  join  his  wall  to  DuvaPs  house  on  the  upper 
part.  It  follows^  that  neither  of  them  had  it  in  contem- 
plation that  Trueheart  should  build  on  these  twelve  feet 
of  ground.    We  do  not  contend  that  Duval  was  to  have 
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difi  property  m  th^  ground  of  the  alley ;  h^  that  it  was     ^,^***> 
airways  to  be  kept  open.     To  prove  tU/i,  there  U  enougti 
in  the  wrUten  agreemeat  itself.     If  the  word  ^^  appurte- 
paaces,"  in  the  deed  from  Duval  to  Price^  would  convey       ****** 
the  alley,  surely  that  word  must  have  the  same  eff^t  ia 
ahe  deed  froih  Truef^ari  to  Duval* 

Whether  we  resort  to  Duvafs  testimooy,  or  aot,  i% 
unimportant :  hut  he  is  not  an  interested  witness :  he 
warrants  only  ihe  quantity  of  ground  which  he  hadbought^ 
and  is  a  good  witness  to  prove  that  these  twelve  feet  were 
^^ways  to  1^  a  pMbljjC  l^ghway.  I  s^ppse  it  unquestion- 
able that  a  v^qdpr,  i^ot  wa^rantU^j;  a  tide,  is  fi  cotnpeteat 
witness :  the  qhlectifff^  goes  o^ly  to  th$  credibility,  not 
the  competency* 

The  cases  cited  by  Mr.  Catt  do  not  apply.  Our  piirol 
evidence  doe3  not  go  to  vary  the  written  agr^qps^e^t,  but 
to  fprtify  its  obvious  yeaning. 

Wickham^  cm  the  same  sid^.  Ji^^r.  Q^U  has  not  paid 
diat  attention  to  fqc$  which  h^e  gener^Jily  pays  to  hvf* 

The  attempt  is  only  to  prove  a  represepijcatioii,  mad^ 
^t  the  time  of  the  contract,  Tielating  tp  Ithje  s^tuajtion  of  the 
property.  Z)mv/  4H  >iot  b^y  the  s^ley,  hmc  m)y  «the  pro* 
jierty  Adjoinic^g.  He  had  qyeiy  r(^$^»q9,  lhou{^,  to  believe 
^at  the  ^ey  was  to  be  Iiept  opep :  if  jipt,  it  was  a  decepr 
t^on  to  his  injury.  He  h^^d  only  a  ri^t^  use  d^  lane, 
in  common  with  every  body  else« 

If  Truebear$  had  conte^pUte^  huUding  on  the  upper 
Hide  of  .the  lot,  would  he  not  have  ^Mpvi^ted  for  a  right 
to  join  walls  to  the  upper  side,  in  the  aume  nfianner  as  he 
lltipH]ll^te4  with  respect  \o  the  lowi^r  ? 

The  stipulf^tiop  as  to^^e  )lqw;er  #ule,  jand  ^  absence 
<>fany  8tipulatio|i  as  to  4^.e  .upp^r,  .{^Jh«^e  the  lane  was^ 
ahpws  the  clear  understandiAg  of  the  .pasties  ^at  the  Jane 
wa^  not  to  be  shut  up.  Vfo^H  Wf  man  reserve  .twelv# 
feet  of  ground  for  tfie  purpose  i^buU^ing-^  house  i  Com- 
mon s^n^e^rjqpe^.the  s^^ppopi^op* 
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Mr.  Cdi  contends  that  the  word  ^^  walls,*'  being  in  the 
plural  number,  applies  to  bodi  aides  of  the  lot.  But  surely 
that  word  is  satisfied  by  joining  die  wall  of  Truehearfs 
house^  intended  to  be  bmlt,  to  the  wall  of  Dt^oo/'tf  housCf 
though  on  one  side  only ;  for  this,  in  common  parlance, 
and  very  properly,  is  called  '^joining  walls."  As  to  this 
point,  too,  the  deed  refers  to  the  ^^  original  contract^" 
which  shows  that  the  parties  did  not  intend  to  go  beyond 
that.  In  all  such  cases,  the  deed  is  controlled  by  th<^ 
slides. 

Thit  only  object  of  Trucheart  is  to  levy  contributions 
upon  Price;  not  to  build  ;  but  to  shut  up  die  lane  by  m 
liance.  This  is  evident  from  all  the  circumstances  ap* 
peariag  in  evidence. 

Parol  evidence  is  always  admissible  to  prove  represen* 
tatiotts  made,  about  the  state  of  the  property.  The  re* 
presentation  here  was,  that  the  ground  was  adjoining  a 
kine ;  which  circumstance  added  to  the  value  of  the  pror 
per^.  If  Trutheart  had  not  been  the  vendor,  but  a  third 
person,  who  mitrepreaented  the  situation  of  the  gpt>und9 
damages  would  havb  been  recoverable  of  him.  Aa  ha 
b  the  vendor,  we  have  a  better  remedy,  viz.  to  compd 
him  to  permit  us  to  enjoy  the  use  of  the  lane. 

The  statute  cf  frauds  does  not  apply  where  there  » 
part  performance :  or  where  one  party,  by  fraud,  pre- 
.vents  the  odier  fnmi  having  a  circumstance  inserted  in 
(a)  1  Bac.  the  writing.(a) 
Mf^m  •!      ^^^^  ^  ^^^  ^^  called  in  equity  constructive  fraud. 
ci  Art.  w'      ^  ***  ^**^  Dmal  was  prevented  by  TruehearC^  fraud 
^^^^^^^^   irom  having  $be  reservation  concerning  the  alley  iatferted. 
He  had  a  right  to  confide  in  his  word  when  be  assured 
bim  he  was  already  bound  to  keep  it  open*     In  this  re- 
spect, hi^  testimony  is  corroborated  t^  BetkelPe.    But 
U)  Bent  ▼.  ^  clearly  is  a  competent  witness.(&)     Neither,  indeed^ 
^^,  ^: is  he  at  all  interested;  for  the  word  ^appurtenances'* 
d^  V  £%  •ooveys  only  such  peculiar  privileges  as  are  annexed  fa 
M.\ti.        the  property  i  not  a  general  privilege  which  all  the  cttf- 
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2eii6  of  the  commonwealth  have  a  right  to  enjoy ;  such 
ms  a  public  highway.  Our  application  to  the  court  of 
equity  is  'merely  to  stop  a  public  nuisance.  No  acdon 
could  be  framed  so  a9  to  make  Duval  responsible  to 
Price. 


47$ 

1811. 
-Price* 


JTidy,  in  reply,  relied  on  the  case  of  Moon  v.  Campbell^ 
1  Jl&n/I  600.  as  conclusive  to  show  that  Duvalf  being 
the  vendor  of  the  land,  could  not  be  examined  as  a  wit* 
Qess  to  support  the  title  conveyed  by  himself. 

It  is  said,  however,  that  if  his  testimony  be  left  out, 
there  is  still  one  witness,  aided  by  circumstances. 

Bat  BethtiP9  deposition  does  not  conlipletely  support 
the  bill.  It  proves  gierely  a  reference  to  a  known  fact» 
the  existence  of  an  alley,  which  was  to  be  kept  open ; 
but  does  not  ascertain  bow  long.  The  agreement  which 
he  attested  w»  in  Jidy^  If  89.  At  that  time  the  alley 
was  to  be  kept  open  (under  Gcdf9  contract)  until  the 
1st  of  October^  1797;  that  is,  more  than  eight  years. 
Trueheart^  therefore,  might  well  have  said  that  it  was  tO 
be  kept  open ;  meaning  during  the  lease  to  Gait ;  but  not 
for  ever.  -The  stipulation  for  the  privilege  of  joining  to 
the  lower  wall,  was  inserted,  obviously,  because  he  want> 
ed  to  build  immecliately  at  that  place ;  but  he  conceived 
it  not  important  to  stipulate  for  the  privilege  of  joining 
to  the  upper  wall,  because  he  could  not  avail  himself  of 
that  for  eight  years  to  come.  There  was  another  reason 
for  omitting  the  k»t-«entioned  stipulation.  €aU^s  house 
had  not  long  been  built.  The  twelve  feet  alley  could  not 
be  built  upon,  unless  that  house  was  taken  down.  True* 
heart  eould  hardly  calculate  on  such  an  iyicrease  of  the 
value  of  property,  as  to  make  him  suppose  it  his  in^ 
terest  to  tdce  down  that  house,  and  build  a  new  on«« 
But  in  December  t  1794,  the  case  was 'altered.  In  two 
years  and  nine  months  GaUU  itiierest  would  expire. 
■New  and  valuable  buildings  were  daily  erected*  Truer 
heart  might  well  cahi^^te,  lAm,  that  the  privilegA  of  join* 
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L      i^odtUtl  aiiiiext^  jtb  the  dted  Wife  then^t^  l^otdedl  M  « 

Tni^Hmtt    ^  ^^e  Him  the  ^ilege  df  ^'jdiniiig  Irdi/'  pMfad^ 
^^^       tiicabtng  to  jbki  fai«  baildiHgtt  t<>  botti  die  Upt^^r  abd  Vomtt 
walk  of  DuvaPM  house.     Why  was  this  new  agreettitM 
made  if  it  was  not  intended  to  vary  the  aid  one  I 

Iht  tWctmhiknct,  that  Duv^  buUt  his  boli«e  #llhotit 
feaviiig  al)  diey^  is  much  relied  \ip6^*  But  this  «aa  aM 
act  of  Ditpai,  whith  cannot  affect  TiruehenrU  ftttkieif 
houses  are  oft^tl  bisiU  in  thib  city  With  no  pMMge  to  dtt 
hkck  yard»  but  thrbugh  the  cellar*  H^  might  have  bmk 
in  that  mabb^n  knbwii^jg  that  the  alley  would  be  dpea  Air 
eight  years.,  and  supi^osing  it  would  remain  so  aftetwawhy 
utolesi  Trkehtart  bhoukl  pall  down  6WV  house  ^r  the 
purpose  of  building  a  larger  one.  The  toltomutticatiM^ 
too.)  by  the  alley  was  not  so  very  important  $  ainet  Du9^ 
built  atoreSv  knd  not  dwelling-houses.  But  does  thfc 
«i6db  of  hi^  building  show  that  he  had  the  ideiof  a  pen> 
manetit  alley  i  Is  it  proved  that  his  ^use  has  a  doot 
into  the  alley  i  or  even  a  window  i  Of  this  liMt  \k  ki» 
proof;  neither  is  it  the  fact* 

Betheli^s  deposition  is,  thierefore,  ttOI  supported  by^M^ 
^itcuUKstattee  i  while  those  to  contradict  it  are  numerovs 
%nd  co^chisive.  Particularly,  if  it  was  distitictly  under- 
%tood  that  the  alley  was  to  be  always  kept  open  i  mhynoi 
%hy  so  in  the  agreeitoent  or  the  deed  ?  If  the  fiict  Mtt  m^ 
Truehcart  had  nO  motive  fbr  excluding  it  I  and  i^Maf 
Itad  a  stk'ong  motive  to  insist  upon  its  being  inserted ;  t^ 
^event  disputes.  Yet  he  says,  himself  Aal  TMOmttH 
tefused  CO  sign  the  agreement  first  writleii^  irhkli  cim- 
tfeiine^  a  stipulation  that  the  alley  should  be  kept  open ! 
-ite  says,  too,  the  existence  of  the  alley  eilhanoed  fist  va* 
4ue  of  the  grotmd  ten  dollars  pel*  foot^  yet  he  auSnwl 
4«s  continuance  to  depend  on  chance,  asd  digned  #e 
4qpreement»  without  aqr  provision  fatediog  TrueHean  fa 
leave  it  op^n. 
Mvx  if  the  iMct  were  ployed^  ^  e^Wtettoe  <lio#n«r 
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Mtbfactoty)  must  be  rejected ;  for  a  writitig  was  neees*    ^i^u^ 
sary.  under  ihit  statute  of  frauds :  and,  even  at  common      ->-* 
law,  parol  testimony  is  not  adnHissible  to  prort  the  con-      '™. 
tract  to  be  different  from  what  it  appears  to  be  in  die       ^^^^ 
initin^.(«)    Ah  attemt>t  is  made  to  repel  both  of  these  MSBiiJL 
objection^t  bjr  saying  there  was  no  contract  that  the  alley  irofter.^ 
diouU  be  kept  open ;  but  a  mere  representation :  which, 
^  dmrse^  is  not  equivalent  to  a  contract*    This  is,  tndy, 
•a  ingehious  device ;  according  to  which  die  statute  will 
•penitt  on  an  actual,  formal  contract,  but  not  on  a  repre^ 
aeatatieiu    But  the  plaitotiff^s  bill  charges  a  contract ;  his 
•#n  witness  siqrs  there  was  an  express  promise ;  and,  if 
there  was  not,  upon  what  ground  can  he  claim  that  the 
alky  should  be  kept  open  i     Tmeheart  is  die  exclusive 
proprietor  of  the  ground ;  and  if  he  did  not  bind  hioMclf 
by  a  contract  to  part  with  it,  he  cannot  be  compelled  to 
dbso. 

Mr.  Wieihrnn^  in  the  nekt  place,  (rather  inconsistently,) 
contends  diere  was  an  agreementt  and  that,  in  consequence 
^a  fraud  committed  by  Ttutkeart^  it  was  not  inserted 
ib  the  writing.  But  of  this  pretended  fraud  there  is  no 
^roof;  and  cinrumstanoes  sho#  that,  when  the  writing 
was  signed,  i>ttV0/ relinquished  his  claim  to  die  alley,  by 
consenting  to  the  omission  of  the  stipulation  which  had 
ifcfcn  mserted  in  the  writing  first  prepared,  and  disap- 
ptoved  by  Trmeheart.  The  actuid  agreement,  and  nothing 
Mm,  was  Tcdnced  to  writing* 

iMdby,  Octobtr  11.   The  president  delivered  the  opi- 
t>f4Moaurt,  that  the  decree  l>e  afirmtd. 
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jj^^^t^  Shanks  &  M*Rae  against  Fenwick» 

1.  The  eotfrt  IN  an  actioH  of  covenant,  in  the  district  court  faolden 
not  reverse  a  at  Richmond^  the  jury  found  a  verdict  for. the  plaintiff  for 
the^groand  l>517/«  lU.  7(L  damages j  whereupon  the  defendants  im- 
bctow^'reSl^  mediately  after  the  said  verdict  was  rendered,  moved  the 
^  i***^biu  rf  ^^^^  ^^^  *  ^^"^  ^i^f  ^^  ^^  ground  that  the  verdict  was 
exceptions  to  contrary  to  the  evidence  and  the  law  of  the  case :  but  the 
oTerruiiog  a  court  overruled  the  motion,  and  refused  the  new  triaL 
nlv'^iT  (/  '^he  defendants  then  tendered  a  bill  of  exceptions  to  the 
Mik^^xM-  court's  opinion,  (setting  forth,  as  they  alleged,  all  the  evi« 
Jj^^^^^**^*  dence  in  the  cause,)  "  which  the  court  refused  to  sign,  be- 
cause the  witnesses  had  left  the  court,  and  the  testimooy 

2.  In  trials  ftt  **  ,.; 

law,  where  not  bemg  accurately  stated,  nor  taken  down  at  the  trial, 
exhibited  {»  whcn  the  fuU  examination  on  both  sides  was  had,  they 
s?^%af  wiT.  therefore  thought  it  improper  to  certify  the  same." 
UmMtproper  Judgment  according  to  the  verdict;  whersupon  the 
^  ^  smI  ^^  defendants  appealed.  After  argument  by  Sajf^  CaA.and 
tlonofUiejtt.  Wicihamp  for  the  appellants,  and  fViHiams^  for  the  appel- 
lee, the  following  opinion  of  this  court  was  pronounced 
^^waA  of  by  the  president,  Saturday^  Nor^ember  30th. 

appeals     the 
power  of  CO- 

f]^  c>?*an       '^^^  CounT  (not  deciding  on  its  power  to  coerce  the 

inferior  ooart  judge  of  an  inferior  court  to  seal  and  allow,  a  bill,  of  ex* 
to  seal  and  al*  ,  . 

low  a  biu  of  ceptions  regularly  tendered,  and  containing  the  whole 
tTguhuriy  ten-  truth  of  the  case,  and  admitting^  tut  not  ded^Rng^  that 
oMfelaiiiogthe  ^^  bill  of  exceptions  in.this  case  ought  to  have  been 
J^^^Jj^^^^  sealed  and  allowed  by  the  judge  of  the  district  courts 
and  is  now  part  of  the  recordj  is  of  opinion  that  the 
weight  of  evidence,  exhibited  in  the  said  bill  of  excep- 
tions, supports  the  verdict;  and  that  the  said  evidence, 
being  contradictory^  was  most  proper  for  the  considers^ 
tion  of  the  jury.     The  judgment  of  the  district  court  k 
therefore  affirmed. 
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John  Royall  against  Richard  Eppes,  Administrator  of  j^^^^ 
Lucy  Royall.  ^^tZLtntK 

IN  the  last  will  and  testament  of  Joseph  Royally  dated  J-J»  jj  ^ 
April  13,  1783*  and  admitted  to  record  in  September.  »ncrpeoorded 
1784,  the  testator  bequeathed  to  Lucy  his  wife,  one  half  loiiowine 
of  all  his  negroes,  for  and  during  the  term  of  her  natural  r«d :  *•  it  is 
life.  He  also  gave  her  a  third  part  of  all  his  stock  and  ST^^^o^^uJ 
other  personal  estate,  and  directed  that  she  should  keep  JJJ^  "Sioold 
possession  of  his  houses  during  her  widowhood,  and  also  ^«  wiUiout 
have  the  use  of  one  third  of  his  land,  adjoining  to  the  body  lawfully 
housesi  after  his  son  yohn  should  come  of  age.  then,  and  in 

The  following  clause  next  occurred :  •*  It  is  my  will  give  uT'my 
and  desire,  that,  in  case  my  son  yohn  should  die  with-  J^^^^i^i 
out  heir  of  his  body  lawfully  begotten,  that  then^  and  in  f^j^  ^*g^^ 
that  case  J  I  give  to  my  wife  Lucy^  and  to  her  heirs  for  7^j^Jri!?f 
ever,  all  the  negroes  which  I  had  by  her;  and  the  re-  wMdeteraiirw 
mainder  part  of  my  estate,  after  the  death  of  my  wife,  exeoato^  de- 

Tite  in  favour 
of  Lueyg  not 
On  Uie  ground  that  the  word  **  then"  was  used;  or  the  word  "  heir,'*  in  the  singular  num- 
ber ;  but  because  the  bequest  was  of  the  negroet  which  the  testator  had  by  hers  («ayinjr 
nothing  of  their  itaueg)  and  this  was  considered  as  evindng  that  he  did  not  intend  a  return 
^  them^  or  their  posterity^  to  hb  wife,  at  any  remote  period  of  time. 

S.  And  though  huey  died  in  the  lifetime  of  John,  who  was  her  only  ton  and  heir^  her  eon* 
lingent  interest  did  not  thereby  aocinie  to  him^  but  to  her  adminittratort  so  that  the  latter 
became  entiUed  to  recover  the  slaves  upon  John*M  dying  without  iteue  Uxdng  at  the  time  of 
hie  deaths 

3.  It  teemt^  that  an  administrator,  appointed  and  qualified  by  a  eourt  of  competent  author 
rity,  is  (he  hiwfol  representative  of  the  personal  estate ;  (until  his  appointment  be  rescind- 
ed ;)  not\«^itlistanding  another  had  the  better  right  to  be  the  administrator. 

4.  By  a  cate  agreed,  tht  parties  may  rest  the  decision  of  the  cause  opoa  certain  tpecffied 
Pointt  of  lav^  to  the  exohision  of  all  extraneous  facts,  or  oirenmstanoes. 

5.  If  the  plaintilf  and  defendant  claim  under  the  same  executory  bequest ;  and  a  ease  be 
a^^,  submitting  the  right,  to  be  a^iudged,  according  to  the  legal  eonstroetion  of  the  will, 
without  saving  any  thing  about  the  executor's  atnent  to  the  legacy,  the  court  will  otttime 
thatf  as  ajact,  between  the  present  parties, 

6.  An  executory  or  administrator,  holding  slaves  in  which  his  testator  <tar  intestate  had 
only  an  estate  for  tifo^  terminable  upon  his  dving  without  issue  living  at  the  time  of  his 
death,  (which  event  actually  took  place,)  may  be  charged,  in  detinue,  ^«o/ia%,  and  not  a$ 
executor,  or  administrator, 

7.  Xi  teems,  that,  if  a  declaration  in  detinue  demand  a  negro  worAan»  by  name,  and  her 
three  children,  without  mentioning  their  nam^s,  and  a  case  be  agreed^  submitting  that,  if 
the  law  be  for  the  piaiutifT  upon  certain  other  points,  judgment  may  be  entered, In  his  la* 
Tour»  **for  theslnroes  in  the  declaration  mentioned/*  the.  court  ms)r  insert  the  aaBMa  af  tiie 
pcfro  (^hildren  in  thejudgment. 
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^'^RCH,     I  give  to  be  equally,  divided  between  my  two  brothert, 
...—^       littlebury  and  Johriy  to  them  and  ^eir  heirs  for  eiren^ 
^^'^  There  was  no  expreu^  devise  or  bequest  to  John  Roy* 

Bppes.      aU^  the  testator's  son.    The  will  concluded  with  the  ap- 
poiotmeat  of  executors. 

After  the  4eath  of  the  te#t|iCort  iMfiy  his  widow  cmcf- 
ed  into,  and  was  fosstsse^of^  .die  real  and  po^onal  ^9W» 
devised  to  her  in  pM^ewpn.  She  departed  this  life,  ibp 
testate^i  in  the  year  179$^  ^nd  duriog  the  life  of  die  said 
JohnJioyatlj  who,  immediately  after  her  deaUi,  pgid*»B 
her  4^ts  and  funeral  expenses.  No  adm wstratioii  of 
ker  estate  was  taken  until  Decietnb^^  IBOS,  when  Bkhmrd 
Eppea  qualified  as  ber  admiviatrator.  John  RoyaU  de* 
parted  this  life^  iqiteatate,  in  the  year  ISOft^  posseaaed  of 
aU  the  slaves  of  which  his  father  and  his  jnotfaer  had  died 
possessed,  (except  those  whom  he  had  sold,)  and  without 
leaving  any  lawfully  begotten  child. 

An  action  of  detinue  was  then  brought,  in  the  PeUrs* 
iurg  district  court»  by  the  administrator  of  Lucy  R/oyaM^ 
against  John  Royally  who  was  one  of  the  lawful  co-heirs 
and  distributees  of  the  said  John  Royally  deceased,  an4 
also  administrator,  (but  not  charged  as  such  in  the  de* 
claration,)  to  recover  the  slaves  contingently  devised,  as 
above  mentioned,  to  the  said  Lucy  and  her  heirs. 

The  parties  agreed  a  case,  setting  forth  the  will  in  Aw 
fferba;  the  death  of  the  testator  and  qualification  of  his 
executors,  (one  of  whom,  WilHam  Royally  is  still  living,) 
and  the  other  facts  aforesaid.  It  was  also  agreed  that  the 
defendant  was  the  legal  representative  of  Jokn  RoyaM^ 
but  not  the  legal  representative  or  distributee  of  Lucy 
Royall;  and  that  the  slaves  in  question  were  part  of  those 
described  in  the  will,  as  '^the  negroes  the  testator  had  by 
his  wife.*' 

The  case  concluded  with  an  agreement  diat  jodgmeat 
should,  be  entered  fDr  the  plaintiff  for  the  slaves  in  the 
declaration  mentioned,  and  one  penny  damages,  if  tfce 
court  should  be  of  opinion,  first,  that  the  limitation,  $o 
his  wife,  of  the  slaves  which  the  tesutor  had  by  her,  on 
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the  event  of  John's  dying  without  heir  of  his  body  tras    ^AacH, 
a  legal  and  valid  limitation ;    and,  secondly^  that  (not-       «.^ 
withstanding  the  death  of  the  aaid  Lucy  in  the  lifetmie      ^^^ 
of  yohn^  who  was  her  only  child  and  heir)  the  alares^      Eppet. 
ao  limited  to  her  on  the  death  of  yohn  as  aforesaid,  be* 
came  vested  in  the  plaintiff  as  her  administrator :  but  if 
the  court  should  think  otherwise,  on  either  of  these  two 
points,  judgment  should  be  entered  for  the  defendant. 

The  declaration  demanded  ^*  the  following  negro  slaves, 
to  wit,  Isbelland  her  three  children^  of  the  value  of  thirty 
pounds  each;"  without  mentioning  the  names  of  the 
children. 

The  district  court,  being  of  opinion  that  the  law  was 
for  the  plaintiff,  entered  judgmept  that  he  recover  against 
the  defendant  "  the  slaves  labelly  Tabb^  Fanny  and  CAf  * 
nor^  in  the  declaration  mentioned,  and  one  penny  da- 
mages, and  the  costs ;"  from  which  judgment  the  defend- 
ant appealed. 

Hay  and  Wickham^  for  the  appellant. 

George  K.  Taylor  and  Ca//,  for  the  appellee. 

The  first  point  made  by  the  counsel  for  the  appellant 
was,  that  the  limitatiQn  to  Ludy  Royall  was  too  remote, 
and  therefore  void  |  depending,  not  upon  the  evetit  of 
yohn^s  dying  without  issue  at  the  time  of  his  death,  but 
upon  an  indefinite  failure  of  his  issue. 

In  support  of  this  position  they  took  a  general  view  of 
the  authorities ;  relying  chiefly  on  Beauderk  v.  Dormer^ 
2  Atk.  308.  (in  which  all  the  previous  cases  were  exa- 
mined and  commented  upon  by  Lord  Hardwicke^)  and 
Biffge  V.  Bensiey,  1  J5r#.  CA.  -ff^.  187.  which  differs  from 
the  present  case  only  in  this,  that  no  bequest  is  made,  in 
the  will  now  in  question,  to  yohru  In  that  case,  too,  as 
in  thiSf  the  remainder  over,  in  case  of  the  death  of  the 
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Ma«c«,    fifst  taker  irithout  issue,  was  given  to  a  person  in  e»se  at 

^ the  time  when  the  will  was  written ;  which  circuiDStancc 

'^^'^  ,seenied  to  show  that  the  testator  could  not  have  intended 
^^  a  failure  of  issue  indefinitely,  but  only  at  the  death  of 
the  first  taken  Yet  it  was  determined  that  the  condn- 
gency  was  too/remote,  and  the  remainder  over  could  no| 
take  efiecty  being  to  the  remainder-man  and  his  heira. 
It  is,  indeed,  settled  that  a  devise  for  life  to  one  in  esse^ 
to  take  place  after  a  dying  without  issue,  may  be  good  ; 
because  in  such  case,  the  future  limitation  being  only  for 
life,  it  must  necessarily  take  place  during  diat  life,  or  not 
at  all ;  and  therefore  the  failure  of  issue  is  confined  to 

(a)  t  ^>^,  the  compass  of  a  life  in  being  :(a)  but  that  case  is  not  like 

59si  Lyde  r,  tbisi  for  here  the  limitation  is  to  Lucjf  Sc^U  and  her 

^^^  heirs. 

On  the  ether  side^  it  was  contended,  Aat  the  rt^,  by 
which  a  distinction  is  made  between  an  indefinite  failure 
I  of  issue  and  a  failure  at  the  death  of  the  first  tako*,  is 
contrary  to  common  sense ;  arising  froin  a  strained  con- 
struction of  wills,  originally  introduced  in  Englandt  to 
carry  into  effect,  but  now  operating  constandy  to  defeat, 
the  intention  of  testators.  It  is  generally  agreed  that  the 
will  must  have  effect  where  it  conflicts  with  no  positive 
legal  rules  ;(1)  that  where  the  courts  decide  agaiirat  the 
plain  meaning  of  the  will,  they  universally  express  regret ; 
and  that,  therefore,  to  get  Q*  in  favour  of  common  sense") 
around  this  difficulty,  ^'  the  most  trifling  circumstance  is 
(S)  1  7.  n.  (iufficient.**(&)  Will  it,  therefore,  be  deemed  unpardon- 
wr.  s  WW,  ^y^^  .£  ^^gyy  effort  be  used,  in  this  case,  to  give  common 
sense  a  liberation  from  the  fetters  in  which  pedantry-  and 
law  Jargon,  two  hun^lred  years  ago,  bound  her?. 

The  cases  in  Snglaud  on  this  point  are  contradictory. 
Xn  some  of  them,  a  limitation,  after  a  dying  wiihout  issue 
generally,  is  considered  as  iden^fied  with^a  Umitatkui 
after  a  dying  without  issue  at  the  time  of  the  death  of  |be 

(t)  Note.    See  1  JToih.  p.  lOS.  ^tfimon  v.  M'lt^bertM  and  Wife. 
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flb^t  taker.(o)  In  othen  a  diSerent  doctrine  is  laid  down ;     ^^^i^^* 
not  adittitringthis  construction  ex  vi  termini;  but  intend*        ■      -^ 
ing  an  indefinite  failure  of  issue,  unless  the  contrary  in<-  ^f 

tention  be  inferred  from  other  expressions  in  the  wiH.(6)       ^v^^ 
The  general  result  from  all  these  authorities  is,  that  any  199.   MchHk 
expression  which  can  indicate  the  testator's  intention  to  ^^q^^!iJ/t. 
take  the  ctte  out  of  the  old  rule  is  to  be  eflFcctual  for  tliat  ^h^;fs^ 

But  in  this  will  there  are  not  only  trifling,  but  strong  w«.  J^^f^^* 

,  .      .  ,  Forthi.Chap- 

circumstances  to  show  the  intention.  maru  id,  74S- 

The  words  ^  then  and  in  that  case,"  are  equivalent  to  p^deU.  ^i 
the  words,  **then  after  her  decease,"  in  Pinhury  v.  EUin,  ^5/f"^iSf: 
1  P.  Wna.  5GZ^  which  is  recognised  as  authority  in  2  ^^^^^^^ 
Feame^  191.  and  1  Cotf,  344.  Dunn  v.  Bray.  It  is  said  v.MrfcWtifwi. 
diatthe  case  of  Pinbury  v.  Elktn  was  overruled  by-1  Dtrniv^siien^ 
Bro.  188.  Bigge  v.  Bensley.  But  surely  the  ^urt  of  *  _, 
appeals  of  Virginia  had  a  right  to  take  the  authority  sup-  ^9.  <  •^^  , 

softs    fittlll' 

ported  by  common  sense,  in  preference  to  later  deci-  ^ierk  ▼.  i^^r* 
aions  which  are  opposed  to  it ;  unless  a  maxim  be  resorted  ^^j^em  ▼.•So/- 
to  that  our  judges  have  no  right  to  decide  until  permis*  ^  ^Jo^ 
aion  be  wafted  over  to  diem  from  the  other  side  of  the  \^^*^^\} 
Atlantic !  tume^-^^^ 

rol    V.    Hira* 

Again,  the  expression  ^without  heir  of  his  body"  (in  jd.  \W.S^e 
the  singular  number)  is  important :  for  although,  with  j^^  ^  ch- " 
respect  to  devises  of  lands,  the  cases  of  Tilbury  v.  Bar-  ^g-^'s  Jitk 
tut.  3  Ati.  583.  and  Bill  v.  Burrow,  3  Call,  342.  are  m/sh^JMd 
against  us,  there  is  no  such  decision  in  the  case  of  be-  rery,  8  T.J^ 
quests  of  personal  property ;  and  Forth  v.  Chapman,  1  ^.  pegdm.  ^ 
Pi  Wms.  667.  shows,  that  even  where  the  realty  and  per-  ^e^jsine-^ 
sonatty  are  devised  in  the  same  clause,  a  different  con-  ^^^'  ^°^^^H' 
struction,  as  to  each,  will  take  place. 

In  addition  to  all  this,  the  terms  of  the  will  are,  that 
if  John  (the  son)  should  die  without  issue,  the  widow 
should  have  all  the  negroes  the  tesutor  had  by  her;  and 
the  brothers  Litilebury  and  John  should  have  the  re- 
maining part  of  the  estate  after  the  death  of  the  widow. 
Hence  it  appears  conclusively!  that  the  testator  could  not 
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^V?**     havt  cOQtemplaled  an  indcfoitc  failure  of  issuf ,  but  oolyi 
-1—^       a  failure  at  the  death  of  hia  son  ychn  ;  becauat  the  na« 
^/*^       groes  he  had  by  hta  wife  were  living  at  the  ttme  of  maiio^^ 
^M^       the  wiU;  and  it  might  have  been  impoisible  to  traca 
their  pfdigreei   at  the  end  of^  perhaps,  one  hundred 
years  tberea(ter,  which  might  have  elapsed  before  an  in- 
definite failure  of  issue  ;(1)  and  because  the  bequest  to 
.  the  brothers,  after  the  *'  death  of  the  widow,"  being  good, 
(as  not  too  remote,)  the  bequest  to  the  widow  herself 
must  be  good  also  ;  taking  effect  prior  in  pQint  of  time 
^V^ST'  to  that  of  tbp  brothers,  (fl) 

ISt  Sbepfuird 

im.  '**'^       In  reply  to  these  arguments  it  was  said^  that  the  nde  es»^ 
tablished  iu  £nglan<i%  that  where  real  estate  is  devised  t9 
4*  and  his  heirs,  audi  if  he  die  without  tssue»  remainder 
"^  over,  it  shall  be  considered  an  estate  tail  for  the  benefit 
of  the  issue,  never  was  applicable  to  personal  estate  (^ 
with  respect  to  ff hich,  originally,  there  could  be  no  limit* 
ation  over  i  it  being  the  old  maxim  that  a.  bequest  of  a 
^battel,  for  a  day,  was  good  for  ever.    This  rigour  was 
iff)  I  Co  94.K  relaxed  in  Matthew  Manning's  Case^(b)  and  by  subse- 
U)  Hyde  v.  quent   authorities, [c)  it  is  now  settled  that  limitations 
nnu.  1.  TVt-  over,  m  bequests  of  chattels,  may  take  place ;  but  with 
id.  soo.  up-  this  restrictioD,  ^to  prevent  perpetuities,)  that  the  events 
id,  esiTiS  upon  which  the  absolute  right  of  property  is  to  be  vested 
oUicr  wMt.     £jj  ^^^  j^^^  taker,  must  happen  within  a  life  or  lives  in 
being.(2)      It  is  settle  in  England^  that  "  failure  of  is- 
sue" must  be  considered  indefinite  failure,  unless  there 
be  some  other  words  to  tie  down  the  failure  within  such 
W«^f«^»  pcriod.(rf)     The  position,  that  **  dying  without  issue*^ 
(in  general  terms)  means  ^^  dying  without  issue  living  at' 
the  time  of  the  death,"  is  not  supported  by  any  authority, 
i^*  '*'  ^'^  ^  iVicAoii  V.  Hooper ^{e)  the  legacy  was  payable  *'  within 
six  months  after  the  death  of  the  survivor,"  &c.  In  Tor^ 

(1)  Note    See  Keily  ▼.  fWfer,  3  Feame^  «S6— 239. 

(9)  Note.    See  Feame,  $»,  tni  ChtitUdn't  note  lo  2  A 17^ 
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gtt  y.  <r^nl,(a)  th^  words  Wf re,  "  for  his  life  and  no     ^f^^^^' 
longer,  atod*  after  bis  deccaset  to  sucb  of  his  issue  as  he       ■    ■■ 
by  his  will  should  appoint  f  aud  ixi  case  he  should  die      ^^l^ 
without  issue,  then,"  &c.  ^  ^^^tr 

la  Hughtti  V.  Sqyer^ib)  the  bequest  was  to  two  persons,  432 
wd  if  either  should  die  without  children,  then  to  the  sur-.  [^^^'^'^' 
vivor.   (o  Piniury  v.  £lAin^(c;  the  testator  gave  his  wife  (c)  jai  sw. 
all  his  goods  and  chattels;  provided,  that  if  she  shall  die 
without  issue  by  the  said  tesutor,  then,  after  her  decease, 
80/«  should  remain  to   his  brother  I.  S/'    In  Forth  v, 
ChapmanJid)  the  devise  was  **to  William  and  Walter^  and  (<0  /d663. 
^  cither  of  them  should  depart  this  life,  and  leave  no  issue 
of  their  respective  bodies,  then,''  he.     The  operative 
word  there  was  leave^  which  was  construed  to  confine 
the  failure  of  issue  to  the  time  of  their  deaths,  which 
was  also  the  case  in  Atkinson  v.  Hutchinson^  3  P.  Wms. 
^4?8.     In  Pleydell  v.  Pleydell^{e)  the  ground  of  the  de-  (e)  /j.  748. 
cision  was,  that  the  former  limitations  being  to  sons,  the 
dying  without  ^^  issue"  must  mean  *^  such  issue,"   i.  e. 
**8ons."(/)  (/)See  ^ 

None  of  these  cases  are  in  opposition  to  Beauclcrk  v«  Note  m  to  { 
Dormer t(^g)  and  Bigge  v.  Bensley^{h)  in  the  former  of  c«r'#ed  «nd 
which  all  the  authorities  were  reviewed  by  Lord  Hard-  sh^pj^^d'^  r. 
wiciey  and  in  the  latter,  by  Lord  Thurloxv^  and  the  doc-  -^»««?A«»"- 
trine  then  laid  down  has  never  been  departed  from  in  any  .J.  ^  srihWi. 
aubsequent  decision. 

The  act  of  1776,  docking  entails,  gave  an  opportunity 
to  this  court  of  introducing  a  new  rule  which  might  have 
been  founded  upon  the  spirit  of  that  act ;  but  this  it  failed 
to  do,  (declaring  that  the  act  had  not  the  effect  of  altering 
the  law  in  this  respect,)  and  adopted  all  the  English  au- 
thorities. In  Dunn  v.  Bray^(i)  the  limitation  was  held  (0 1  CaU,^. 
to  be  good ;  the  words  being,  **  in  case  my  son  William 
should  die,  and  leave  no  lawful  issue,  then,"  &c.  The 
Actum  of  Judge  Pendletony  concerning  the  effect  of  the 
word  *'  then,"(*)  was  not  the  point  decided.  The  word  (*•)  iWrf.  8U. 
^  then**  has  never  been  considered  as  sufficient  to  vary 
Hkt  €0B8trii€tioB»     It  if,  in  such  cases,  merely  a  word  of 


Digitized  by  VjOOQIC 


486  S^reme  Court  of  Appi^. 

^nn/*     relAtuai,  not  an  adFerb  of  time  :(a}  bat  wheth^  it  be  im^ 

'       derstood  as  one  or  the  other,  its  effect  is  the  same  ;  fen-, 

y.         in  either  case,  it  refers  to  the  failure  of  issue,  without 

1  Jrt.  190.  Neither  does  the  word  ^*  heir'  (in  die  singular  number) 
make  any  difference.  That  word  occurred  in  Sillv^ 
W  3  Caff,S42.  Burr0Wy(b)  Tate  v.  TaUy^ic)  and  EldrUge  v.  Fisher{d)j^ 
\d)\H.  uM.  ^  ^very  instance,  was  considered  by  this  court  as  eqniva* 
**^-  lent  to  the  word  "  heirs  ;**  since  "  heir''  is  nomen  colkcti^ 

vtwh  comprehending  not  only  immediate  but  future. in* 
heritors* 
(0  2  CaU,  In  Higgenbotham  v.  Ritcker^ie)  the  limiution  was  iwt 
too  remote  ;  the  gift  being  **  to  the  daughter  of  the  plain- 
tiff and  the  heirs  of  her  body,  and  in  case  she  died  with- 
out issue,  that  is,  children  of  her  body,  d:ie  said  slaves  to 
return  to  the  gran  tor.''  llie  meaning  intended  to  be  af- 
fixed to  the  word  issue  was  there  explained  by  the  grantor 
himself,  and  very  properly  confined  to  issue  living  at  the 
time  of  the  daughter's  death.  But  this  case  is  not  like 
that.  , 

The  circumstance  that  a  particular  family  of  negroes 
are  the  subject  of  the  bequest  cannot  vary  the  construc- 
tion. If  the  devise  had  been  of  a  negro  man,  the  limiu- 
tion over  would  have  been  good,  since  it  must  have  taken 
effect  in  his  life,  or  not  at  all.  But  the  case  is  otherwise 
with  a  woman  and  children  devised  over  upon  an  indefinite 
failure  of  issue. 

The  counsel  for  the  appellant  farther  contended^  Aat, 

if  the  testator  did  not  mean  an  indefinite  failure  of  issue, 

but  intended  the  limitation  to  take  effect  on  the  death  of 

jfohn  in  the  lifetime  of  the  widow,  the  limitation  is  void: 

not  as  being  too  remote,  but  because  the  contingency 

never  happened;  for  she  died  in  the  lifetime  of  Johnm  If 

it  be  contended  that  the  limitation  over  after  the  deadi  oi 

John  fixes  the  time  of  failure  to  that  epoch,  whether  Johu 

should  die  in  her  lifetime  or  not ;  the  manifest  intenttea 

'    of  the  testator  was  otherwise  i  for  the  property  was  not 
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to  go  to  her  until  the  death  of  y^hn,  and  there  is  anotlu^     **  m?^ 
limitation  over  after  her  deadi*(l) 


RqyaU 


▼. 


f 


In  the  next  place  they  contended^  that  admitting  the       ^PP«" 
fimitation  to  the  widow  was  good,  the  slaves  went  to  her  / 

son  yohn^  as  her  legal  representative,  who,  according  to 
Cutchin  y.  Wilkinaan^  1  Call^  6.  was  entitled  to  the  admi- 
nistration  of  her  estate ;  and  to  all  her  property  real  and 
personal,  (including  this  contingent  interest,)  by  virtue 
of  the  acts  of  descents  and  distributions,  since  she  died 
in  1 795.  The  defendant,  therefore,  is  entitled,  as  legal 
representative  of  John  SoyalL  , 

In  answer  to  this^  it  was  said  to  be  clear  law,  that,  upon  ' 

the  death  of  Lucy  Royally  her  contingent  interest  in  the 
slaves,  which  was  a  personal  and  not  a  real  interest,  be- 
hmged  not  to  her  heir,  but  to  her  executor  or  adminis- 
trator. (<»)  {d)2Feame, 
^  '                                                                                                             445— 44S.      2 

Jilk.  621. 

In  replyy  it  was  said  that  the  administration  was  sur- 
reptitiously granted  to  EppeSy  the  present  plaintiff;  that 
the  beneficial  interest  was  in  John  Royally  who  should 
have  been  the  administrator  of  his  mother,  whose  debts 
and  funeral  e3q)en8e8  he  paid;  that  the  true  meaning  and 
intention  of  the  case. agreed,  was  to  submit  the  question 
who  had  the  substantial,  beneficial  interest  ?  not  as  to 
the  mere  formal  right :  but  if  strict  law  was  to  be  insisted 
upon,  the  plaintiff  had  no  right  to  recover,  it  not  being 
stated  that  the  executors  of  Joseph  Royall  ever  assented 
to  the  legacy.;*)  (4)   HiiirMtcn 

▼.    HaU,    S 
C<iZj;8l8. 

To  repel  this  objection^  the  counsel  for  the  appellee 

.  (1)  Note.  Thift  seems  to  be  *  Mistake  pf  tKe  oouosel ;  for  H  does  not  tp* 
fear  that,  in  this  case,  there  was  any  limitation,  to  the  brothers  littlelmry 
and  John^  after  the  death  of  the  widow,  of  the  sIsTes  devised  to  her  and  heirs 
for'eTer  in  the  event  o(John*»  (the  son)  death  without  issue  Uhe  words  *•  re- 
manitt^  part  of  my  e$tme/*  obvioosly  applying  to  other  property  devised  to 
the  widow  for  l\fe  only. 


Digitized  by  VjOOQ IC 


4iB  St^eme  Court  of  AppMllg. 

^mf'     observed,  that  in  Hairsion  y.  Still,  the  point,  whHb^r 
•-^>^      the  assent  of  the  executor  was  necessaiy,  was  titpt^stAy 
'^T!*"       made  in  the  case  agreed ;  and  there  was  no  ground  for 
Bpiiet.      inferring  assent;  but  in  this  case  there  are  strong  cireijm- 
stances  in  favour  of  such  inference ;  it  being  agreed  that 
yohn  Royall  the  son  held  the  property  during  his  life,  and 
that  the  defendant  (his  administrator)  is  in  possessiob : 
the  court,  then,  will  not  permit  him  to  raise  the  objectt^m 
that  the  executors  have  not  assented  to  the  legacy.     Be- 
sides, he  has  expressly  waived  it,  by  agreeing  that  jodg- 
ment  shall  be  entered  for  the  plaintiff,  in  case  the  court 
shall  determine  two  specified  points  in  his  favour*     This 
was  a  relinquishment  of  all  technical  objections,  not  in- 
volved in  the  points  stated,  on  which  he  agreed  to  rest 
his  cause* 

On  the  other  stde^  it  was  urged  that  matter  of  inferent^ 
is  not  sufficient  to  prove  the  assent  of  the  executor;  for 
this  is  not  a  finding  of  the  fact  Such  facts  as  are  neces- 
sary to  decide  the  points  submitted  niust  be  expressly 
found.(l)  The  case  agreed  is  therefore  iittperfect;  but 
a  venire  de  novo  is  not  necessary^  the  merits  being  against 
the  plaintiff.  ' 

But  in  answer  to  this  argument^  it  was  stid  tfastt  a  case 
agreed,  of  the  choracter  of  that  now  in  question,  is  not 
like  a  special  verdict*  The  plaintiff  might  have  goUe  oA 
to  prove  assent ;  if  the  defendant  had  not  agjeed  to  sub^ 
mit  to  the  court's  opinion  Upon  two  points' of  law. 

Two  other  objections  were  taken  by  the  appellant's 
counsel  $  Ist.  That  the  evidence  stated  in  the  ca^  agreed, 
showing  a  possession  by  the  defendant  as  admmistrator 

(1)  Note.  That  this  is  the  law  as  to  speeial  verdiets,  see  TummeU  amd  Hjjfgi 
V.  tVatton,  ante,  and  Header  ton  v.  Aliens,  I  H.  &  M.  835.  See  also  i  HV*,  ML 
ffob,  269.  7  Sac.  tiu  Verdict,  letter  (D).  And  that,  in  generai^  apeaU 
veKiictt  and  oases  agreed  are  on  the  same  Tcoling,  see  Palmer  ▼.  Mammt^ 
WiU.  163.  TidiFs  Pr.  900,  810.  and  1  Sitrr.  St  7.  eKed  by  fftu/la  arguMat 
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of  yokn  Rpyally  did  no*  support  the  declaration,  which  ^Asaa, 

was  against  him  in  his  own  right :  and,  2dl7.  That  the  — ^ 

declaration  failing  to  mention  the  names  of  JskeU^s  chil-  ^7^ 

dren,  judgment  jcould  not  be  entered  for  them.  ^PP^ 

The  first  of  these  objections  was  opposed,  on  the  other 
auie^  by  observing  that  ^ohn  Royall  had  only  an  esute  ' 
for  life  in  the  slaves.  The  defendant,  therefore,  is  him- 
8^  a  wrongdoer,  And  personally  responsible ;  for  he  is 
not  justified  in  holding  as  administrator.  The  second 
objection  ought  not  to  be  regarded,  because,  according  to 
the  maxim  ^^  partus  eequitur  ventrem^  if  the  court  shall 
decide  that  the  plaintiff  b  entitled  to  the  mother,  his 
right  to  the  children  will  be  unquestionable. 

Jbi  reply  to  this^  it  was  insisted  that  the  court  had  no 
fight  to  enter  judgment,  without  something  to  warrant 
it.  A  child  in  its  mother's  arms  may  be  described  as 
such,(a)  without  specifying  a  name ;  but  the  rule  is  other-  (a)  JBau  r- 
wise  as  to  negroes  that  may  be  presumed  to  have  names,  jii^rs.  * 
If  the  plaintiff  knew  not  their  names,  he  might  bare 
brought  a  suit  in  chancery  for  a  discovery. 

Thursday^  Ifovemier  Tth.  The  president  pronounced 
the  following  opinion  of  the  court : 

^^This  court  is  of  opinion  that,  although  the  case 
agreed  in  this  cause  has  not  expressly  admitted  the  as- 
sent of  the  surviving  executor  of  Jos^h  Royall  to  the 
kgades  bequeathed  by  his  will,  and  now  in  question,  yet 
such  assent  is  to  be  assumed,  as  between  the  present  paf- 
ties;  as  well  from  the  facts  agreed  in  the  case,  that  th0 
widow  and  son  of  the  testator  were  respectively  pos« 
scssed  of  the  slaves  severally  bequeathed  to  them, 
(which  will  be  intended  as  a  lawful,  and  not  tortious  pos« 
session,)  as  because  the  case  aforesaid  has  rested  the 
cause  upon  the  decision  of  two  questions  which  exclude 
the  necessity  of  the  assent  aforesaid ;  and  because,  while, 

VOB.  rr.  62  • 
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^181  u"*     on  the  one  hand,  it  is  an  unnatural  presumption  that  par- 

— —        ties    fitigant  would  have  reference  to    a  circumstance 
°J*^        equally  affecting,  and,  in  one  view,  equally  destructive  of 

Kpp«»-  the  title  of  them  both  ;  it  is,  on  the  other  hand,  equally 
reasonable,  and  usual,  for  parties  to  adjust  their  claims, 
in  subordination  to  the  ulterior  claims  of  others  not  par- 
ties to  the  controversy. 

**  The  court  is  further  of  opinion,  tliat  the  inquiry  be- 
fore us  is  alsp  narrowed  by  the  case  aforesaid,  so  as  to 
.exclude  the  question,  whether  the  appellant  is  entided  to 

'  retain  the  slaves  now  in  controversy,  or  any  part  of  them, 

hy  reason  of  being  One  of  the  co-heirft  or  distributees  of 
yohn  the  son,  and  his  having  paid  the  debts  and  funeral 
expenses  of  his  mother,  the  intestate  of  the  appellee  ;  that 
case,  in  submitting  it  to  the  court  to  say,  whether  the 
limitation  over  to  Lucy^  the  wife,  was  a  legal  and  vdid 
limitation  or  not,  being  supposed  to  have  submitted  th^ 
point  upon  the  true  construction  of  the  Will  of  Jiseph 
Royall  only ;  and  not  as  being  influenced  by  these,  Ot 
other,  extraneous  facts  oi*  circumstances. 

**  With  respect  to  the  second  question  submttted,  namely, 
whether  (notwithstanding  the  death  of  Xacy,  the  modier, 
in  the  lifetime  oljohn  the  son)  the  slaves  limited  to  her 
by  the  will  (supposing  the  limitation  to  be  'good)  became 
vested  in  the  appellee  as  her  administrator?  the  court 
adopts  the  affirmative  opinion ;  in  support  of  which,  the 
case  of  Finhury  v.  Etkin^  1  i^  Wms.  564.  is  supposed  to 
be  a  decisive  aUdiority. 

^  As  to  the  point  submitted,  which  involves  &6  vafidl^ 
ty  of  the  limitation  aforesaid,  it  requires  rather  more 
tonsideration.  While  the  court  is  cleanly  of  op&iAl 
that,  in  relation  to  land,  there  is  nothing  in  the  Will  whicfk 
would  restrict  the  limitation  aforesaid,  so  as  t6  xaAA  ft 
valid ;  and  while,  eveii  in  delation  to  peraotial  est^ite,  (lift 
to  which  a  more  liberal  rule  of  construction  hs»  prevail- 
ed,) the  court  does  not  see  that  either  the  teritts  ^  then 
tod  in  that  case,*  or  the  word  *  heir,'  used  in  the  aingn* 
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lar  number,  would  justify  them  ia  adopting  the  restrictive 
construction,  (under  the  decisions  on  this  subject,  either 
ia  this  country,  or  in  England^  the  court  is  inclined  to 
"  think  that  the  testator  could  not  have  contemplated  a 
vesting  in  his  wife  and  her  heirs,  at  a  remote  point  of 
time,  of  the  negroes  in  question  ;  and,  consequently,  that 
the  restrictive  construction  should  be  adopted  in  relation 
to  them.  This  opinion  is  induced  by  his  mentioi^ing  in 
the  will  the  *  negroes  he  had  by  his  wife;'  omitting  to 
say  any  thing  about  their  issue :  which  negroes,  thus  spe- 
cifically limited  to  her,  wei^in  ease  at  the  time ;  and,  con- 
sequently, the  idea  of  a  return  of  them,  or  their  posterity^ 
Ip  the  b^irs  of  the  wife,  at  a  remote  distance  of  time, 
acema  to  be  reprobated. 

.  *^  The  court  adopts  this  construction,  by  analogy  to  the 
principle  of  the  case  of  Pleasants  v.  Pleasants^  in  this 
l^urt,(«)  and  to  that  of  the  numerous  class  of  cases  in  (a)2Ca^3)9. 
yrbich  a  neoaainder  over  to  a  person,  who  is  in  esse  for 
Ule,  iMis  been  held  to  restrict  words^  otherwise  purporting 
M  indefiniie  failure  of  issue* 

^*  On  these  grounds,  the  court  is  of  opinion  that  the 
jttdc^nentof  the  district  court  should  be  ajtrmed^ 


Crews  and  Hig^inbotham  a^at^r/  Garland.  Aw«m& 


THIS  was  a  writ  of  supersedeas  to  a  judgment  of  the     ^  ^  ^'^ 

«•       •  ^   ^i      f  •!!      •  •  ^    •  •  cannot  legally 

district  court  of  CharlotUsmUc^  in  an  action  of  debt  on  be    eieeated 
behalf  of  David  S.  Garland  against  Pleasant  Crerw^.    The  to  which  k 


imt  v4»  returnable  the  15th  of  Aprils  but  executed  the  am*. 

15th  of  June^  1807;  and  a  bail  bond  was  then  taken,    ^  ^  ^^^ 

conditioned  as  usual,  to  be  void  in  case  the  said  iVea-  {J^J^'J^lK 

oAcca  bdbre 
Ihc  dccOdon  tnd  tetoni  of  the  writ  ia  erroneooa*  and  cannot  be  aappoBted  by  the  writ*a  l»6- 
iMRtnmed  eieeated  to  the  term  when  the  judgment  it  made  final. 

3.  In  tach  ease,  the  bail  bond  ihoaM  be  qoashed  by  the  court  of  error ;  all  the  pmotd 
itigt  hack  to  the  common  order  (indini^)  let  «aide»  and  the  cooae  remanded  fbr  fturth«r 
procee4ingt.  • 
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Supreme  Court  of  Appeals^ 

»ant  should  make  his  appearance  on  die  first  day  of  the 
term  eDsuin^  its  date.  At  rules,  held  in  the  clerk's  oflice 
in  Afinl^  1807,  a  common  order  was  entered,  and  in 
JUay  confirmed  *^  a^instthe  defendant  and  hint p  though 
no  bail  had  then  been  taken ;  and^  at  Stptcmhtr  term»  t|^ 
office  judgment  was  made  final* 


Wtrt^  for  the  plaintiffs  in  error,  and  IKcholas^  for  the 
defendants,  submitted  the  case  without  argumenu 


Saturdatfy  Ncfotmher  2di/,  the  court's  optnion  was  pro- 
nounced that  ^  the  execution  of  the  writ  after  the  return 
day(lj  theKof  was  illegal  and  void;^  and  that  the 
judgment  taken  in  the  office  before  the  execatioa  and 
return  of  the  writ  was  erroneous.  ^  It  is  therefore  con- 
sidered by  the  court  that  the  bail  bond  taken  in  this  case 
be  quashed ;  and  that  the  judgment  and  proceedings  of 
tile  said  district  court  be  reversed,  witii  costs*  ds  fiu*  back 
as  the  proceedings  held  at  the  rules  in  the  month  of 
Aprils  1807,  including  those  proceedings ;  and  that  the 
cause  be  sent  back  to  the  superior  court  uf  law  to  be 
held  for  Amherst  coimty,  for  further  proceedings  to  be 
had  therein." 


(1)  Note.  See  the  eaie  of  Jhmbar  and  VtU9 ▼.  Loughs  Mmtmttrmt9r,4 
B.^M*  212.  and  Pii^ne  and  Ftdfjax  y.  Grim^  ante.  See  alao  ffat^  v* 
Carter,  ante.  In  thit  eMe  the  time  when  the  deekntioa  vat  filed  doei  not 
sppear  in  the  reeord  s  neither  ww  it  materitl. 


'j^^^l^    page,  Administrator  of  Nelson,  against  Taylor  and 

«»•'•  ThcMTltOIU 


1.  The  ta-      THE  appellees,  survivors  of  James  Tayhr^  Aniismf 
dto^t*  bSJdfci  Thornton^  Peyton  Stem^  and  James  Sutton^hOe  justices  of 

not   a   minify 

terifUt  hot  a  judicial  aet,  iropoted  by  law  on  the  cwrt,  which  {and  noi  He  ekrk)  is  to  jvdgn 

of  tlie  •affieicnoy,  or  intuffioiencj,  of  the  leenritf  offered. 

a.  A  g9iardianU  bond  it  to  be  executed,  hj  him  and  his  sbenritles»  in  epen  cmsrit  wad  nak 
In  te  ckctk*»  oAce. 
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Caroline  county,  brought  an  actipn  upon  the  ease  against     ^.^^f"* 

WiUiam  Nel9on^  ckrk  of  the  said  county ;  in  which  they       

declared  *'  that  they  and  their  aaid  associates,  sitting  as  ^^ 
a  court,  iq>pointed  a  certain  Roy  Grijin  as  guardian  of  Taylor. 
three  infants  of  the  name  of  Ahopy  and  directed  Thomae 
Jones  (whom  the  defendant  had  appointed  his  deputy, 
and  who  was  then  acting  as  such)  to  take  the  bond  of  the 
said  Roy  Grifin^  widi  good  and  sufficient  security,  in  the 
penalty  of  ,  and  conditioned  for  the  faithful  dis* 
charge  and  performance  of  his  office  as  guardian ;  which 
die  said  Thomcm  Jones  then  failed  and  neglected  to  do ; 
-m  consequence  whereof y  a  suit  was  instituted  in  the  dis- 
trict court  of  Frederickeiurgy  and  judgment  recovered, 
against  the  said  Taylor  and  Thornton,  survivors  as 
aforesaid,  for  117/.  16«.  with  42  dollars  and  43  cents 
cosu  :(1)  by  reason  of  which  premises,  the  said  Nelson 
.  became  bound  and  liable  to  pay  the  said  sums ;  and,  being 
80  bound,  he,  in  consideration  thereof  j  assumed  and  pro^ 
mised  to  pay  the  same.  The  declaration  concluded  with 
assigning  a  breach  ofpromiscy  in  the  usual  form. 

Issue  was  joined  on  the  plea  of  *^  not  guilty  /"  and  a 
verdict  was  found  for  the  plaintiff  for  ISOL  2s.  di* 
mages* 

The  defendant  moved  in  arrest  of  judgment;  and  as* 
signed  the  following  reasons  : 

1.  ^'  The  declaration  made  out  no  cause  of  action 
against  the  defendant.^' 

2.  *^  The  defendant  was  not  responsible  for  the  neglect 
of  his  deputy  to  take  a  bond,  with  sufficient  security,  of  a 
guardian  appointed  by  the  court,  upon  the  direction  of 
the  court/' 

3.  ^*  The  declaration  contain^  no  averment  of  damagei^ 
sustained  by  the  plaintiffs,  by  a  judgment  rendered 
;igainat  them;  which  is  not  such  a  damage  as  entitles 

(1)  Note.  Bee  1  Her,  Code,  c.  95.  t.  3. 
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Masch,     them  to  an  acttoo  if  even  the  cleiic  were,  liable  for  tlic 
«i««»      t^eglect  imputed  to  his  deputy ;''  and 
^vT  ^*  ^^  ^^^  declaration  is  in  special  indebitatus  asiumpsUp 

Taylor,      which  b  not  the  proper  form  of  action  for  a  nonfeasance 
of  an  official  duty.'' 

Judgment  was  given  by  the  county  court  in  favour  of 
the  plaintiffs;  and  upon  an  i4>peal  to  the  district  court, 
was  affirmed*  From  that  affirmance,  an  appeal  waa 
taken  which  (having  abated  by  the  death  of  the  appdlant) 
was  revived  on  behalf  of  his  administrator* 

Wickham^  for  the  aj^eUant*  A  promise  to  make  conn 
pensation,  m  getttrul  ttrmi^  for  a  trespass  or  neglect,  ia 
not  founded  on  sufficient  consideration  to  .support  an 
action  of  assumpsit;  for  it  only  puts  the  par^  on  the 
footing  of  the  legal  liability.  If  the  party  was  legally 
liable,  the  promise  is  a  mere  nulliQr,  being  unnecessary, 
and  not  increcising  his  obligation  a  and  if  he  was  not^  the 
promise,  ibundcd  on  the  supposed  liability  is  not  .obli* 
gatory  ;  for  the  consideration  must  be.  o^ej^tenstve  with 

^S^^T.  ^  P™mi8e.(«) 

ji.  350.  Forth  But  Nekou  was  not  legally  liable  for  the  negk^t 
SamuL  2i0.  1  Charged*  It  was  not  the  duty  of  the  clerk  to  take  the 
^  ^*  bond  ;  but  of  the  justice  themselves,  under  whose  im- 
mediate direction  he  acted*  When  they  intrust  thia  lo 
the  clerk,  it  is  a  personal  amfidence^  for  which  he  is. not 
responsible  as  clerk.  Otherwise  the  law  wj>uld  have 
given  the  party  injured  his  election,  to  sue  thtf  clerk,  or 
the  justices.  The  clerk  had  no  rigbt  to  Judge  of  ti»e 
snficieacy  of  the  securities* 

The  defect  of  consideration  for  the  promise  ia  matti* 
lest  in  another  respect.  It  is  nowhere>«tate4  thai  the 
plaintiffs  have  paid  the  amount  of  the  judgment  agaiMt 
them,  or  that  they  are  able  to  pay  it*  Indeed  it  ia  passi- 
ble they  may  never  pay  it ;  and  so  may  get  soi|iethuig 
for  nothing.  In  this  case,  as  in  that  of  a  security  suing 
hia^principal,  it  must  be  shown  that  the  money  has  been 
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paid.     It  may  be  said  that  the  verdict  curca  this  defect,  ^^^^l^ 

But  according  to  Rushton  \.  AipinaD^  2  Doug.  679.  and  '■ 

Chichester  v,  FdsSy  1  CaUy  83.  no  material  omission  in  the  ^^^ 

declaration  can  be  supplied  by  verdict.  TayUni 

£ottSy  for  the  appellees.'  Mr.  Wtckham  contends  diat 
this  is  an  eflbrt  of  the  justices  to  charge  their  own  delin- 
quency on  their  clerk.    To  judge  of  the  relative  duties 
of  the  court  and  the  clerk,  the  practice  of  the  country 
ought  to   be  Considered.      The   common  practice,  <m 
allowing  appeals^  is  to  permit  the  bonds  to  be  given  in 
the  clerk's  office ;  and,  even  when  the  court  is  in  session, 
the  clerk  receives  the  security,  upon  affidavit  that  he  » 
worth  the  requisite  sum ;  and  upon  such  affidavit  alone* 
This  practice  leads  to  no  inconvenience ;  but  to  depart 
from  it  would  foe  excessively  inconvenient :  if  a  contrary^ 
rule  be  established  the  courts  must  hereafter  read  all  the 
affidavits,  and  see  to  the  sealing  and  delivery  of  all  the 
bonds.     The  necessity  of  the  clerit*$  performing  these 
duties,  in  the  inferior  courts,  is  very  strong.     The  jus- 
tices are  continually  shifting  from  the  bench.     It  cannot^ 
therefore,  be  expected  that  they  should  attend  to  the 
entering  of  every  qualification,  and  the   administering 
of  every  oath.     The  general  practice,  that  the  clerk  shall 
do  thiS)  is  equivalent  to  a  rule  of  court ;  and  when  the 
court  confides  to  its  minister  a  duty  which  he  fails  to 
perform,  he  must  be  Kable.     If  two  parties  agree  on 
damages  to  be  paid  for  an  assault  and  battery^  and  the 
assailant  promise  payment  of  the  sum  agreed  to  the  in- 
jured party,  assumpsit  will  lie  upon  that  promise*     Ad- 
mit diat  the  tort  or  misfeasance  would  not  raise  apro* 
mse  to  be  sued  oni  yet,  in  favour  of  the  judgment^  an 
txpresis  promise  will,  after  verdict,  be  presumed  to  have 
been  proved  at  the  trial  ;(1)  for  whether  the  promise  was 
"eiepres^  or  hnplied,  the  declaration  would  charge  it  as  of 

(l)  Note.    Set  1  Crofich,  353.  acfrdafU. 
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^mt^    Ac  farmer  character;  and^  in  the  latter  case,  tlie  Urn 

— —      presumes  an  implied  promise,  and  therefore  raises  it,  if 

^^       the  case  proved  be  a  fit  one  ;  if  not,  the  plunuff  moat  fail 

Taylor,     without  proof  of  an  expresi  promUe^(a)    The  promise,  in 

isoT  '  this  case,  being  to  pay  the  amount  of  a  certain  judgment^ 

in  consideration  of  a  previous  legal  liability,  is  therefore 

sufficient  to  support  the  action* 

But  even  if  the  defendant  were  not  originally  respcm* 
sible,  his  express  prombe  would  bind  him,  being  founded 
upon  a  moral,  though  not  a  legal  oUigation;  aa  in  die 
case  of  a  bankrupt  who  has  obtained  his  certificate,  his 
promise  to  pay  a  previous  debt  is  obligatory  ;  because  he 
b  morally  bound. 

If  the  declaration  be  defective,  it  is,  at  most,  only  n 
perfect  case  imperfectly  set  out.  The  case  of  Murrell 
v«  John8mC9  AdnCr^  \  EL^  M.  45a  ia decisive  that  ^Sbm 
recovery  against  the  justices  is  sufficient  to  raise  the  con^ 
sideratioD,  without  averring  payment,  or  ability  to  pay* 
The  cases  cited  there  by  Judge  Tucker  go  the  whole 
length  of  this.  It  is  a  strange  idea  that  the  vexation 
and  expenses  of  a  suit,  and  the  subjection  of  their  bodies 
to  imprisonment  under  the  judgment,  are  no  injuries  to 
them. 

Wickhdm^  in  reply.  The  affidavit  of  the  security  is  not 
sufficient  to  justify  the  clerk,  if  he  know  him  to  beinsol'' 
.  vent.  But  in  this  case,  of  a  guardian's  bond,  diat  point 
is  unimportant.  This  bond  must  be  taken  in  open  court, 
to  the  justices  then  sitting:  and,  according  to  the  case 
of  Stuart  V.  Lee^  3  Ca//,  421.  a  bond  taken  under  a  sti^xte 
must  be  strictly  conformable  to  it.  The  justices  had  n6 
right  to  delegate  their  authority  to  the  clerk  :  a  judicial 
authority  cannot  be  delegated.  But,  admit  it  to  be  a  n- 
nisterial  act,  and  that  it  could  be  delegated,  it  was  in- 
trusted to  this  man  as  their  agent  or  representative  only) 
i^ot  to  him  as  part  of  his  official  duty.  They  are  re« 
sponsible  for  the  act  of  their  own  agent*  ' 

I  have  never  known  an  instance  of  a  clerk^s  judging  of 
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lllle  i^ckticy  of  a  guardian's  bond ;  between  irhich  ind     i^ARoir^ 
bonds  taken  upon  appeals,  writs  of  error,  supersedeas;       r 
<M*  injuncdobs,  tbere  is  a  plain  distinction  in  this  respects       ''^ 

Murrell  v.  yoAtuon^B  AMr  was  a  case  of  an  indeoH  Wiw^* 
ttifying  bond.  In  such  case,  snit  may  be  brought  aa 
soon  as  the  pUdntiff  is  damnified ;  even  as  soon  as  suit 
is  brought  againM  him^  A  judgment^  I  admit,  does 
dattinify.  But  the  dedaratton  in  this  case  does  not 
charge  that  NebM  was  bsiiiid  to  indemnify  the  pbiintiffi# 
He  is  not  bound  to  pay  tftam  the  money.  If  he  be  tt^ 
sponsible  at  aU^  it  must  be  on  the  ground  that  he  was  ori- 
f^alfy  liable.  If  so,  he  might  now  be  compelled  to  pay 
the  money  again,  if  they  should  fail  to  {my  it  to  the  party 
who  obtained  the  jiidgment  against  them. 

Th'is  is  not  like  the  case  of  a  promise  by  a  ceftlficated 
hsnkrupt  In  that  case  the  declaration  does  not  charge 
the  defendant  with  being  legally  liable,  and  therefore 
{MTomising,  as  the  declaration  here  does*  If  ihe|Clerit 
was  not  legally  liable,  the  consideration  upon  which  tl^ 
plakitiffii  have  thought  [uroper  to  rest  their  case  sinKa  un^ 
der  them* 

\iA.  should  sue  ^.f. charging  that  B.  had  beaten  him^ 
and  in  consideration  thereof,  became  legally  bound  to  pay 
htm  a  certain  sum  of  moneys  and  therefore  promised  to 
pay  that  sum  \,  the  action  would  not  lie.  But  in  case  o^ 
a  compromise,  if  the  plaintiff  agree  not  to  bHng  his  action  / 

of  iissaultand  battery,  |ipon  the  defendant's  promising  to 
pay  a  certain  sum ;  aa  action  lies  upon  the  promise. 

ThUr^da^^  Jff^Pimber  itfith,  Stdnard^  on  the  same  slde^ 

to  show  that  the  action  of  asmmp^it  would  not  lie  in  cases 

.lil^e  this  in  principle,  referred  to  1  Cranch^  ^i%  Marine 

JjiuuraHce  Company  of  AUscmdria  v«  Tgungi  and  to  d 

Wtk*  141.  MarriM  v.  LiUer. 

Saturday y  November  jptb.  The  judges  pronounted  thttf 
opinions,  eeriatim* 
VOL.  n.  63 
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March,       Judgf  CoALTEft.    The  bood  of  a  guardian  mmt  ba 

•.^      taken  ia  open  comt ;  not  only  because  the  coort^  and  the 

P^       court  alone,  most  apfNTove  of  the  security,  but  bequ»e»  io 

Wiar.      CMC  of  the  iR^bilky,  or  r«£tt«al  of  the  guardiaii  t^five 

•ttch  8ecuri^9  the  court  is  to  anoint  either  another 

guardian,  or  a  curator. 

The  clerk,  theu,  has  nothing  niore  to  do  in  the  busi- 
ness than  to  prepare  the  bond  and  insert  the  penal^  di- 
Veeted  by  the  court,  and  if  executed  by  the  party  vith 
security,  to  see  that  the  bo^d  be  duly  filed  and  preserved* 
,  •  If  he  neglect  or  refuse  to  perfona  these  duties,  or  aay 
of  them,  he  is  answerable*  For  instance,  if  he  refuse  Io 
prepare  the  bond  for  signature,  the  court  will  immediate* 
ly  punish  him  for  such  contempt:  or, if  the bond^ after 
It  b  legally  executed,  be  lost  by  the  ne|^gence  of  the 
clerk,  not  the  court,  (who  did  their  duty,)  but  the  derjk, 
will  be  answerabk  to  the  party  injured* 
.  I  cannot,  therefore,  .well  see  how  the  clerk  can  be  nsade 
Mable  to  damages  for  the  non-execution  of  die  bond;  in- 
asmuch as  the  law  directs  the  justices  to  take  it{  pre* 
scribes  a  remedy  against  them  for  neglect,  and  sbowa 
how  they  may  secure  themselves  against  this  penalty,  if 
bond  be  not  given,  to  wit,  by  appointmg  a  curator,  flcc« 
Bum  as  there  may,  perhaps,  be  cases  ia  which  the  clerk 
IviU  be  answerablp  for  the  non-execution  of  a  bond  of  due 
kind,  I  am  not  prepared  to  say  that  neither  the  justices^ 
nor  the  parties,  sfaatt,  ia  any  event,  have  recourse  to  hina 
for  indemnity.  Before  such. recourse,  however,  shall  be 
had,  I  am  of  opinion  it  must  at  least  appear  that  the 
derk  had  it  kn  his  power  to  take  a  legal  and  proper  bond. 
.  If  we  consider  the  order'  of  the  court  in  thif  case,  aa 
stated  in  the  declaration^  to  mean  that  the  clerk  waa  to 
take  the  bond  in  the  office,  I  thiak  the  i;lerk  would  not 
be  responsible ;  because  this  would  impose  on  him  the 
doing  an  illegal  act ;  and,  if  he  did  it  not,  especially  as 
the  order  appointing  the  guardian  is  abacdute,  (not  con* 
ditional,  *'on  his  giving  bond  in  the  oflice,'')  the  clerk 
ought  not  to  be  responsible  for  the  consequences  of  auch 
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oftdcv :  since  1h  could  not  compel  the  pftrljr  to  give  bonilt      ^ts?i^* 
and  could  not  lAdemify  himself  by  the  appoiDtmeiit  qf      «««• 
a  cmmtor,  in  case  of  failure*  ^^ 

If  we  consider  the  order  M  directing  him  10  take  the  i^^jwt. 
bond  in  court,  it  does  not  appear  tbM  he  had  it  in  hb 
power  to  do  so;  for,  admitting  thiit  the  order  was  na)C 
fclankt  as  to  the  penalty,  as  stated  in  the  declaration,  but  th%t 
Ae  court,  after  verdict,  would  presume  a  penalty  had  been 
fi^d  I  yet  it  does  not  appear  that  the  party  was  either 
nUe  or  nHUing  to  give  security,  or  that  such  security  was 
appnived  by  the  court :  on  the  contrsu'yy  it  appears  thi^t 
they  had  not  approved  of  any  one  as  security,  but  directed 
the  clerk  to  take  good  security.  The  order  was  not  coi^- 
ditional ;  the  clerk  could  not  compel  the  party  to  give  se- 
curity, or  appoint  a  curator  in  case  of  failure :  and  it  no- 
where appears  that  he  could  haye  taken  bond,  even  if 
be  hud  power  to  judge  of  the  sufficiency  of  the  security ; 
be  was,  therefore,  not  responsible  for  the  non- execution 
of  the  bond. 

There  are  other  circumstances,  too,  in  this  case,  which 
have  great  weight  on  my  mind,  but  on  which  I  forbear  to 
give  any  absolute  opinion. 

It  is  not  stated  in  the  declaration  that  the  suit  against 
the  justices  was  brought  by  the  wards  generally  ;  by  any 
one  of  them  in  particular;  or  by  whom  it  was  brought ; 
or  that  the  suit  was  for  such  damages  as  had  been  assess- 
ed  against  the  guardian  in  a  suit  by  the  orphan,  or  or* 
phans,  against  him,  and  which  he  was  unable  to  pay;  (for 
which  amount  only,  by  the  third  section  of  the  law,  were 
they  liable ;)  nor  is  it  stated  that  they  had  paid  those  da* 
mages,  or  any  part  of  them. 

Nor  am  I  prepared  to  say  whether,  after]  verdict,  this 
is  to  be  considered  an  express  or  implied  assumption;  or 
if  the  former,  how  far  an  action  of  that  kind,  for  malfea« 
sance  in  office,  can  be  maintained;  or  how  far  such  ac- 
tion, arising  ex  delicto^  would  be  lost  by  the  death  of  the 
officer. 

Upon  the  whole,  I  think  there  is  nothing  in  this  decla- 
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^mf'    ^^^  ^  support  eidier  «&  express  or  implUldjmbiiliH 
*— —      ttoai(a)  and  that  both  judgments  ai^  emmeous* 

▼. 
Tiller.         Judge  RoAMB*     Not  deemmg  it  nooessary  to  coasiderY 

1^  '  '  or  decide  upon,  the  other  objectioiis  aaade  to  the  judg- 
.nent  and  declaration  in  this  case,  I  am  of  opinion  to  r^ 
verse  both  judgments,  and  enter  judgments  fisr  the  appe- 
lant, on  this  ground,  that  no  sufficient  cause  of  action 
is  stated  in  the  declaration :  for,  while  the  promise 
stated  in  the  declaration  is  predicated  upon  tiie  alleged 
neglect  of  tiie  deputy  of  the  appellant's  inftestate  to  take 
the  bond  and  surety,  in  and  by  the  said  declaration  sup- 
1>osed  to  be  necessary,  it  is  not  averred  that  the  appellees 
.  and  their  associates  designated  tiie  said  sureties,  and  ad- 
mitfied  their  sufficiency ;  without  which  tiie  deputy  afo^e-r 
faid  was  not  bound  to  complete  tht  bond  aforesaid ;  and, 
^onsequentiy,  die  promise  erected  thereupon  was  without 
an  Miequate  consideration  to  support  it* 

Judge  Fleming.  Not  doubting  but  every  clerk  of  a 
court  of  record  is  responsible  for  the  malfeasance,  or  ne- 
glect of  the  official  duties,  of  his  deputy,  I  am  yet  of  opi- 
nion that  neither  the  principal  nor  deputy  is  to  be  mulcted 
for  failing  to  perform  a  service  pot  rcquire4  of  them  bjr 
Jaw* 

The  ground  of  the  present  action  is,  that  the  depu^ 
plerk  of  tbfi  defendant  neglected  to  take  a  bond,  witii 
'sufficient  security,  of  a  guardian  appointed  by  tiie  court. 
From  the  plaiutiffs*  own  showing,  they  had  no  cause  of 
action  against  the  defendant;  the  tailing  a  guardian's 
bond  being  not  a  ministerial,  but  a  judicial  duty ;  whid 
the  law  imposes  on  every  court  appointing  a  guardiaq. 
The  ^erks  generally  provide  blank  bonds,  whi^h  are,  or 
ought  to  be,  always  filled  up,  and  ei^ecuted,  in  open  court, 
Ifhich  i^  to  judge  of  the  sufficiency,  or  Insufficiency,  of 
the  security  offered,  and  to  order  accordingly  f  which 
gf^  (among  others  of  t)ie  d^y}  is  tc^  be  r^  b^  ti)Q 
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^rk,  and  signed  by  the  preridiiig  saembtr  before  die  ad-    ^1^^^ 
journment  of  die  court*  .  ., 

It  seems  to  me,  therefore,  that  the  defendf^t  was  not    M^^^rgp 
.  chargeable,  either  on  an  express  or  an  impMtdasmmprit ;     O0»m, 
mid»  cobseqiiettdy,  that  die  judgment  of  boA  courts  ouglit 
to  be  reversed,  and  judgment  entered  for  the  appeUmti 
which  is  dbS  unanimous  opinion  of  ^Ihe  cour^ 


McCai^,  Executor  of  James  Callicott,  ogai/mt     ^^Jg!*^^ 
Susanna  Callicott* 

THE  question  debated  in  this  case  was,  wliAer  a  when  a 
tf idow,  holding  slaves  in  right  of  xlower,  and  marrying  ril»^i^irtke 
again,  thereby  vests  them  in  her  second  husband,  so  that,  £|J^eM  jbr 
upon  his  death,  they  shall  go  to  A/«  representatives ;  or  ^•uJ*'^  ^ 
whether  she  shall  have  them  for  the  residue  of  her  life?  ®t  ^^  ««i*^' 

of    her'  first 

Littkjohn  McCargo^  executor  of  Jame^  Callicott^  de-  hasband,  bc- 
ceased,  declared  in  detinue  for  several  slaves,  against  Su^  tecood    hut^ 
Borma  CalhcotU  bis  wW«w;  chargiDg  that  **  the  said  Jamen  ^p^JTnu"' 
CalUcotU  in  his  lifetime,  to  wit,  &c.  was  possessed  of  said  ^^eaUi"^'' 
slaves^  <^  the  value  aforesaid,  as  of  his  own  proper  slavesr 
to  hold,  to  him  and  his  executors  or  administrators,  for 
and  during  the  life  of  the  said  defendant  Susanna  CaUi- 
cott;  and  that  afterwards,  to  wit,&c«  the  interest  of  said 
yatnes  Callicott  and  his  executors  in  the  slaves  aforesaid 
being  unexpired,  the  said  defendant,  by  finding,  or  other 
means,  without  right,  possessed  herself  of  the  said  slaves, 
and  the  same  to  the  plaintiffdoth  refuse  to  deliver,  though 
often  required,"  he     Piea^  non  detinet^  and  issue* 

The  jury  found  a  special  verdict,  stating  that,  in  ibfi 
year  1795,  the  defendant  was  entided  to  the  slaves,  in  the 
declaration  mentioned,  for  the  term  of  her  life,  as  her 
thirds  of  the  slaves  of  George  Brooke^  her  first  husband, 
who  died  intestate ;  that  the  testator  of  the  plaintiff  then 
intermarried  with  Uie  defendant^  and,  by  virtue  diereof# 
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^li?.'''  ^^'  poMctted  ef  ike  attvea  afortaakl  uo^tt  kis  4edth  ia 
— —  the  year  190T  ;  that  he  made  his  will  oft  thft  dlat  dftf  of 
•••"^^  i>^cpm*«',ie06»whteh  they  found  incite  tF^Aa/  Aattfae 
^>*^^  defendant  wae  in  possetsioa  of  the  shnrea,  in  the  dtdanir 
tSon  mentioiitd,  at  the  period  of  dM  coBMaenoqacnt  <if 
Ala  aetion,  and  atill  retains  possession  of  them,  Sec  The 
will  contained  a  devise  to  the  defendant  of  the  plantatiaci 
the  testator  lived  on  with  six  negroes,  (by  name,)  being 
diflPerent  from  those  now  in  question,  two  feather  beds 
and  furniture,  two  horses,  twelve  head  of  catde,  twelve 
head  of  sheep,  and  fifteen  head  of  hogs,  aUo  the  use  of 
his  taUes  and  kitchen  furniture,  during  her  life,  and  nt 
her  death  to  be  equally  divided  among  his  daughters* 
All  the  residue  of  his  estate,  real  and  persqoal,  (in  ffcoeral 
terms,)  was  directed  to  be  rquaUy  divided  between  his 
two  sons. 

The  county  court  gave  judgtncnt,  fdr  tht  pUiiiaifft  for 
the  slaves  in  die  declaration  mentioned,  if  to  be  b^ ;  if 
not,  ft>r  their  respective  values,  fottod  by  die  jury. 
Upon  an  appeal,  that  judgment  was  reversed  by  ^  dia- 
trict  court ;  whereupon  the  plaintiff  appealed* 

CVf//,  for  the  appellant.  Before  the  revoli|ti^n,  it  was 
argued  by  some  gendemen^  from^  a  supposed  similitude 
between  slaves  and  chattels  real^  that  if  the  husband  did 
not,  during  the  coverture,  «^// bis  wife's  dower  slaves,  chey 
survived  to  her.  But  new  slaves  are  ^nMatf/ estate  j 
and  all  the  wife'^  interest  in  them  belongs  to  the  husband 
and.  bis  representauves.  Besides,  in  this  c«se,  die  wi-« 
4I0W  has  a  provision  under  the  will,  and  therefore  cannot 
(a)   Ambler  claim  against  it.(^) 

and  WT/r  ▼. 
^orioti,  4  H, 

^M.^.  Wiciham,  for  the  appellee.     The?  uniform  pructtce 

before  the  revolution  was  for  the  widow  to  hold  her  dower 

slaves  for  life^  notwithstanding  her  second  marriage* 

(b)VirrMa  The  act   of  1727,  c.  4.  s.  4*Ci)  applied  only  to  slam 

•/   1769,)  p.  convfyed^gw^bequeathedyorjesctndedxx^^fmfosvcrt; 
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but  BOt  to  difwer  ^lanss^  in  which  the  vMo^  hcddfl  aA     M4«o% 
estate  of  jft  peculiar  character,  vetting  bjr  act  inflow  only*       .«.«« 
The  wordi  of  the  last  section  of  that  act  eipressly  gave     ^^«c«i^ 
her  an  estate  for  life  in  sudi  slaves.   They  were  not  vest-     OaUiMO. 
ed  19  h»«  in  her  own  rights  but  only  in  a  qualified  aianp* 
ner,  for  the  support  anfl  maintenance  of  children,  in  case 
the  other  estate  of  the  decedent  should  be  insufficient  for 
that  purpose ;  and  she  was  not  permitted  to  carry  Asm 
out  of  the  colony- 

Neither  is  the  law  altered  in  that  respect.    The  act  of 
1792,  c  103.  s.  44,  45.(a)  prohibits  the   widow,  and,  ^^  i  ^^'^ 
in  like  manner,  her  second  husbandy  from  carrying  her 
dower  slaves  oat  of  thet  state.    This  circumstance  is  con* 
elusive. 

Mr.  Calp8  second  point  does  not  occur  in  the  ease* 
There  is  no  evidence  that  JamcM  CailicoU^  the  second  hus- 
band, ever  claimed  the  slaves  now  in  question.  They 
are  aot  mentioned  in  the  wilL  She  does  not  claim  dower 
€Hit  of  &u  estate,  but  only  endeavours  to  retain  her  dowei: 
of  the  estate  of  her  first  husband.  There  is,  therefore, 
no  repugnancy  between  her  doing  this  and  her  holding 
under  the  will. 

Call»  Mr*  WkkhanCe  argument  is  a  perfect  fdo  de  se; 
because  it  proves  too  much.  The  full  effect  of  the  word 
^^offMify'*  takes  in  tver^  species  of  acquisition.  Was  it 
ever  doubted,  if  the  husband  sold  his  wife's  dower  slaves, 
that  the  purdMMir  had  a  good  right  i  Mr.  Wickhanfs 
aigiiaient  amounts  to  this  ;  that  the  hesband  has  no  right  to 
■ueh  davet.  If  so,  he  has  no  right  to  sell  thein  ;  neither 
ean  his  creditovs  take  them  by  execution ;  which  is  done 
evesy  day.  Can  there  be  any  reason  for  the  wife^s  losing 
10^  the  husband  an  akaoluie  estate  in  personals^  and  yet 
not  an  estate  Jbr  ^e?  Choree  U$  action  do,  indeed,  ac- 
eordh]«  to  WmUaoe  ▼.  TMaferra^  9  CaU,  4A7.  survive  to 
the  ivife.  But  the  evident  intention  of  the  law  is  to  give 
to  the  husband  all  her  pergonal  property  in  foseession. 
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^tm^'     It  does  not  fbllow,  from  the  pfobibidon  ta  carry  (hK 

..: — .       sUves  out  of  the  tute,  that  the  wife  ahdl  have  them  at 

Me^rgD     i,}3  jeath.    That  provhkm  is  onfy  for  the  benefit  of  thoae 

^^^i'*^^^     in  remainder.     The  husband  has  either  his  wife's  rigfatf 

or  none  at  all ;  and  if  he  has  her  r^hi^  it  moat  be  an 

estate  for  her  life. 

Wicihatn.  I  do  consider  dower  Iti  staves  ae  a  reef 
anomalous  property ;  slaoeoy  in  some  respects,  resemUing 
realf  aod»  in  others,  personal  estate.  Dower  siaves  are 
of  the  nature  of  real  estate*  The  husband  is  entitled  to 
their  profiu  during  the  coverture*  Thqr  may  be  soldf 
under  execution*  for  die  joint  lives  of  the  wife  and  bus* 
band ;  but  not  for  a  longer  dme-  Her  dower  is  a  con- 
tinuation of  her  first  husband^s  estate*  Of  what  uae 
would  her  dower  lands  (which,  it  is  admitted,  uitvive  to 
her  on  her  second  husband's  death)  be,  without  slaves 
to  work  them  ?  If  the  legtsbture  had  considered  the 
slaves  as  belonging  to  the  husband  for  the  wifi^s  i!/r,  it 
would  have  made  the  forfeiture  iinposed  upon  lum  (or 
carrying  them  out  of  the  state  coextensive  with  her  Rfk; 
but  it  is  extended  cmly  to  his  death*  Thb  shows  {dainly 
the  sense  of  the  legislature.  The  wife  has  not  the /re* 
(a)  1  Rev  P^^^y  i°  ^^  slaves,  but  only  die  ti«e  for  her  Ufe^«) 

CaU*    Since  the  act  declaring  slaves  to  be  personal 

103.  s.  43.  p.*  estate,(^)  they  are  not,  properly  speaking,  bdd  as  dswsr4 

^^'  The  legislature  has  caudously  avoided  using  diat  word  i 

instead  of  which  its  language  is,  that  the  wife^shdl  have 

*^  the  Hse^  for  her  life,  of  such  slaves  as  shaU  be  in  her 

«   share/'    This  does  not  prevent  her  disposing  of  si^  use 

to  her  second  husband  i  which  she  does  hy  the  mearriag^ 

The  words  of  the  law,  imposing  the  forfeiture  on  the 

husband  for  carrying  dit  stava  out  of  the  statie,(c}  are, 

Jc)  Ibid,  %.  Qot  merely  that  he  '^  shidl  forfeit  them  for  his  liGa,"  but 

^  all  the  esute  which  he  holds  in  right  of  his  wifc^ 

dower  for  and  during  the  life  of  the  said  husband*^ 
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No  concIustoB,  therefore,  in  £aVour  of  the  point  c6ii- 
ttfided  for  by  Mr.  Wickham^  cah  he  drawo  iroih  this 
idause. 

Monda^^  February  3d,  1812^  the  pre9ident  delivered 
the  opioioh  of  the  court,  consisting  of  Judges  Fleming, 
Roane,  Cabell^  and  Coalter,  that  the  judgment  of 
the  district  court  be  reversed^  and  that  of  the  county 
court  aJfirmedh 


1811. 
Saiokeirf 

T. 


knickers  against  DorseVi 


Saturday^ 
JSl07)e»tber 

MICHAEL  DORSET  filed  his  bill  agAinst  mtHam  '•  On  •  ^- 

^  tion  to  reeom- 

^Snickers  and  David  Castltman^  jun.  in  the  superior  eourt  mit  the  re. 
of  chancery,  holden  at  StauMon^  and  obtained  an  injunc*  mistbner  io 
tion  to  suy  proceedings  on  a  judgment  of  the  county  th^^^SJioiw 
court  of  Frtderici^  upon  which  etecution  was  issued,  in  JJ^jlSmVcylof 
behalf  of  SrucAer$y  endorsed  "  for  the  benefit  of  CaeiJt-  the  i>»rty  pen- 

'  der  It  proper 

fflim. ' '  to  overrule  hit 

rr«i_      -J  «         «  .        .  |notioo>8ofar 

The  judgment  was  rendered,  ut>oti  motion  in  a  sum-  as  it  coet  to 
mary  way,  for  63/.  11*.  3d.  with  interest  and  costs,  be-  eoauu  anewi 
ing  so  much  paid^by  the  plainti£F  Snickers^  as  surety  fot  ertlS'Si,"*b© 
the  defendant  Dorsey^  in  a  forthcoming  botid.  Kow'^hiisetf 

The  equity  stated  in  the  bill  wa^,  that  sickness  had  «ntiUcd  to 

^       '  credits  not 

prevented  the  complainant  from  opposing  the  motion,  considered  ^ 
and  that  Snickers  hieing  indebted  to  him  a  much  largeir  tioaer,  if  it 
"^um,  upon  an  tinsettled  account,  for  repairs^of  a  mill,  b!!b!e!'^  from 
ficc.  (the  items  of  Which  were  particularly  set  forth,)  had  JU^u^Jprn  5 
made  that  payment,  m  pursuance  of  a  previous  promise  J[JJ^  h^ilfen* 
to  do  sOy  and  in  part  satisfaction  of  his  debt  to  the  com-  tHied  to  sueh 

-   ,  credits. 

piainant. 

The  ta^wer  of  Snicktrs  (aniong  other  circumstances)  ^^^  ^^tt 

ofjytujf^  1804, 
^ben  interest  is  allowed  In  eqnity,  it  should  not  stop  at  the  time  when  the  halaoee  of  ae- 
jount  is  struck,  nor  at  the  data  of  the  decree^  but  shoukl  run  to  the  pm/ment  a/*  9MCh 


See  ^nderaotl  r,  Anderton  and  •tfierg,  \  H,  U  M.  \X 
rutw  •/  Tudt*r,  id.  90.    Vmm  ▼.  JScriSa,  «  Call,  ix5, 
ila.    And  S /lift.  CMfev  so. 

vol,  rK  64 


CommonvteaUh  ▼.  Mrmtpn,  £»r> 
JHtUnrd  ▼.  TomUruon,  I  Manf. 
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1811. 
Soioken 

V. 

Portey. 


f)   See   « 

lea  Ctdlf, 


^ 


Stated  that^lcmg  after  he  had  satisfied  the  execation  ispDti 
the  forthcomiDg  bond^  *^  the  complainant  insisted  opcm 
his  executing  his  bond  for  ninety  pounds,  as  a  fall  and 
complete  satisfoction  of  all  his  demands ;  which  this  re- 
spondent expressly  refused  to  do  j  because  the  com]rfaiii<» 
ant  had  not  accounted  to  him  for  a  considerable  quantity 
q{  ^oury  perhaps  40  or  50  barrels,  manufactared  from 
wheat  he  had  at  several  times  delivered  into  the  miH 
occupied  by  the  complainant  $  and  also  because  this  re- 
spondent considered  himself  responsible  for  considerable 
quantities  of  wheats  (which  had  been  ddivercd  into  the 
mill,  while  the  complainant  was  in  his  employ  as  miller, 
by  several  persons,)  unaccounted  for,  and  comrerted  by 
the  complainant  to  his  own  use  |  and  this  respondent  ex- 
pressly avers  that  he  does  not  believe,  upon  that  account, 
he  owes  the  complainant  one  cent*^* 

The  defendant  CosttcmaH^  by  his  answer,  denied  any 
knowledge  of  the  transactions,  as  stated  in  die  btU,  be* 
^ween  the  parties,  except  that,  shortly  after  a  bond  for 
sixty  pounds  (mentioned  in  the  bill)  was  executed  by 
Snickers  to  the  complainant,  (which  bond  had  been  as* 
signed  to  this  defendant,)  *^  the  complainant  informed 
this  defendant  that  he  had  offered  SmckerM  diat,  tf  he 
would  execute  his  bond  for  ninety^  instead  of  the  sixty 
pounds,  it  should  be  a  complete  settlement  of  the  ac« 
counts  between  them  relating  to  the  miU  business. 

The  chancellor  overruled  a  motion  to  dissolve  die  tn« 
junction,  and  referred  the  accounts  between  the  parties 
to  a  commissioner,  who  made  a  report,  setting  forth  that 
Sniqiere,  though  duly  notified,  had  refused  to  attend,  or 
tender  any  account;  that  sundry  witnesses  on  behalf  of 
the  complainant  (whose  testimony  was  stated)  had  been 
examined  before  him  ;(a)  and  that  a  balance  appeared 
due,  from  Snickers  to  Dorset/^  of  404/.  ISs.  tA  Mtrch 
3,  1806.  The  items  of  debit  and  credit  were  specialty 
seated  in  the  report,  but  no  evidence  was  exbiUted  be- 
fore the  commissioner,  in  relation  to  the  wheat  and  flour, 
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far  which  credits  were  claimed  by  Sniders  m  his  aa- 
swer  :  of  course,  no  such  credits  were  allowed  by  him ; 
except  a  credit,  **  January  1 , 1 799,  cash  for  flour,  1 71.  6«." 
A  motion  was  made  to  recommit  the  report,  upon 
affidavits  of  the  defendant  Sniciers^  and  of  Thonuu 
Stribling  and  Joseph  Tidball^  witnesses  in  his  favour. 
His  own  affidavit  stated,  '*  that  he  now  has  it  completely 
in  his  power  to  establish  that  he  is  not  actually  indebted 
to  said  Dorsey  to  the  amount  of  one  hundred  dollars ; 
that  he  can  prove  that  Dorsey  acknowledged  he  {Snici^ 
ent)  did  not  owe  him  more,  and  oiTered  to  take  that  sum, 
and  give  him  a  receipt  in  full;  that  he  was  prevented 
from  offering  said  testimony  to  the  commissioner,  be- 
cause he  did  not  consider  himself  interested  in  the  suit 
against  Dorsey  at  law,  inasmuch  as  David  Castienum 
had  only  used  this  affiant^s  name,  and  was  actually  the 
person  interested  himself;  that  l\e  always  laboured  under 
that  impression  until  said  Caetleman^s  attorney  informed 
him  otherwise,  which  was  after  the  account  had  bee]n 
made  up  and  transmitted  to  court ;  that  he  never  had 
counsel  in  court ;  and  that,  when  he  answered  Jiorsey^s 
bill,  he  considered  that  be  was  only  making  a  statement 
of  facts  for  the  use  and  benefit  of  CastlemanJ*^ 

Thomas  Stribling  made  oath  that,^  some  time  in  J  a* 
nuary  or  February^  1806,  he  sold  his  crop  of  wheat  to 
Dorsey^  to  be  delivered  on  a  certain  day ;  and  that  Dor* 
sey  did  not  come  for  it  until  three  days  after,  and  gave 
for  a  reason,  that  he  had  been  engaged  in  settling  his  ac- 
counts with  Snickeret  which,  at  last,  he  had  effected,  and 
that  Snickers  had  given  him  his  bond  for  the  amount  due 
him ;  whieh  bond  he  bad  assigned  to  David  Castleman. 
The  witness  did  not  recollect  the  amount  of  the  bond, 
but  thought  it  was  three  or  four  hundred  dollars. 

Joseph  TidbalPs  testimony  was,  that  some  time  in 
the  summer  of  1806,  Dorsey  applied  to  him  to  be  his 
security  in  the  injunction  bond,  and  saic},  at  the  time  of 
making  said  application,  that  Snickeri  owed  him  between 
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^m}^^'     <w<7  and  three  hundred doiiars^  which  he  «aid  would  fidi^ 
— 1:      pay  the  amount  of  the  execution  which  tlie  said  SnicJkerf 
Snickers     j^^  against  him.     The  witness  did  not  recollect  whether 
Dorsey.      Dorsey  said  the  money  was  owing  to  him»  by  a  settle- 
ment made  with  Snickers,  or  that  there  would  be  the 
alcove  sum  due  him,  when  he  could  obtain  a  setdement^ 

The  chancellor,  Brown^  pronounced  the  following  opi- 
nion and  decree : 

^^  The  only  question  in  this  cause,  which  now  corner 
on  upon  the  bill,  answers  and  report  of  the  commission- 
er, (not  excepted  to,)  is  whether  the  court,  upoathe  mq- 
tion  of  the  defendant  Snickers,  {bunded  on  his  affidavit, 
and  the  affidavits  of  Joseph  Ttdball  and  Thomas  Stridttn^^ 
win  recommit  the  report.  If  this  question  was  confined 
to  the  case  before  the  court,  there  would  be  less  difficulty; 
but,  when  the  question  involves  a  principle  of  the  utmost 
importance  to  suitors  in  this  court,  we  ought  to  pause. 
Owing  to  the  situation  of  this  chancery  district,  it  is  a 
well  known  fact  that  causes  remain  on  the  docket  for 
years,  in  many  instances,  before  a  report  of  any  kind 
can  be  had.  Shall  we,  then,  for  the  sake  of  an  individual, 
who  has  discovered  so  much  negligence,  and  such  abso- 
lute contempt  of  the  orders  of  this  court,  as  the  defend- 
ant Snickers  appears,  from  the  commissioner's  report,  to 
have  done,  introduce  a  precedent,  of  which  all  subsequent 
suitors  will  have  a  right  to  avail  themselves,  which  will 
tend  to  such  a  delay  as  will  be  equal  to  a  denial  of  jus- 
tice ?  This  court  will  not,  unless  compelled  by  superior 
authority,  establish  such  a  precedent* 

**  Thjs  much  is  observed,  on  a  presumption  that  Snick* 
ers  is  not  indebted  to  the  plaintiiF.  But  the  court  cannot 
suppose  that  this  is  the  fact.  Snickers^s  answer  and  affi- 
davit evidence  the  reverse  :  the  affidavit  of  Tidbail  proves 
the  reverse ;  and  the  affidavit  of  Stribling  does  not  csu- 
blish  the  fact  that  Snickers  is  not  indebted.  That  part  of 
Sniciers^s  affidavit,  which  states  that  he  did  not  eonaider 
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himself  interested^  ought  oot^  upon  any  prniciple»  to  bo 
r«g«rded«  Can  it  be  prettimed  that  be  was  ignorant  of 
the  contents  of  a  bill  which  he  has  amwereJf  That  bill 
prays  for  an  account  and  decree  against  Smciers*  The 
order  of  court  is  founded  upon  that  prayer.  If  ignorance 
in  such  a  case  be  admitted  as  an  apology,  I  know  not 
when  it  could  be  denied ;  and  if  a  recommitment  be, 
in  this  case,  directed,  I  should  consider  myself  ahpays 
bound,  at  the  request  of  either  party,  to  make  such  a  di- 
Bcction, 

^^  It  is  therefore  adjudged,  ordered,  and  decreed,  that 
the  defendant's  motion  be  overruled ;  that  the  injunction 
nwarded  the  plaintiff  to  stay  execution  of  a  judgment  of 
.  the  court  of  Frederki  county  in  the  bill  mentioned,  be 
perpetual ;  and  that  the  defendant  Sniciers  do  pay  unto 
the  plaintiff  the  sum  of  4(HA  1^*  td.  current  money  of 
Virginkii  and  his  costs." 

From  which  decree  the  defendant  Sniciers  appealed. 

Thursday ^  November  28th.  The  president  pronounced 
'  Ae  following  opinion  of  this  court* 

*^  The  court,  considering  it  better  to  permit  individual 
suitors  to  abide  by  the  effects  of  their  own  negligence,  or 
contumacy,  than  to  establish  principles  leading  to  the 
prostration  of  those  rules  which  have  been  wisely  esta- 
blished for  the  furtherance  of  proceedings  in  courts  of 
equity,  approves  the  decision  of  the  chancellor,  so  far  as 
it  refuses  to  open  the  accounts  anew;  but,  inasmuch  as 
the  sum  reported  in  favour  of  the  appellee  greatly  ex- 
ceeds that  which  he  seemed  to  thini  was  due  to  hint  from 
the  appellant;  and  which  may  probably  have  arisen  from  his 
opinion  respecting  the  credits  now  claimed  against  him 
by  the  appellant,  for  wheat j  delivered  into  the  mill  and 
unaccounted  for,  (for  which  he  (the  appellant)  alleges  him- 
self to  be  responsible,)  and  for  flour  manufactured  by  the 
appellee, from  his  (the  iq>pellant's)  wheat;  the  court  is  in- 
dine4  to  depart  from  the  decree  of  the  chancellor,  so  far 
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1^  to  let  10  the  ai^el}am  to  show  himself  eiit»tbd«  if  bq 
€011)  to  crediUf  on  the$t  ac€auiitst  or  cither  of  thw^ 

**  Decree  reversed,  and  appellant  directed  to  pay  to  the 
appellee,  as  the  party  substantially  prevailing^,  his  costs 
by  him  about  his  defence  in  this  behalf  expended.  And 
it  is  ordered,  that  the  cause  be  remanded  to  the  said  court 
of  chancery  to  be  proceeded  in  upon  the  principles,  and 
for  the  purpose  aforesaid,  and  also  for  the  purpose  of  ai« 
lowing  the  appellee  interest  on  the  principal  sum,  which 
may  be  found  due  to  him,  to  the  time  of  payment/^ 
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Whitlock  against  Ramsey's  Administratrix. 

THIS  was  an  action  of  debt  on  a  bill  penal,  in  the 
county  court  of  CampbelL  The  declaration  was  in  be-i 
half  of  •*  yames  Whitlow,  jun.  alias  Jamct  Wkhlock^^ 
and  stated  the  obligation  as  executed  to  the  said  plaintiff^ 
without  specifying  whether  it  was  to  the  plaintiff  by  the 
name  of  James  Whitlowy  jun«  or  by  the  name  of  James 
Whitlock*  The  bond  produced  was. to  James  Whiihw^ 
ju0*  In  other  respects  it  corresponded  exactly  with  the 
description  given  in  the  declaration.  At  the  trial,  which 
took  place  on  the  plea  of  **  payment ^^*  the  defendant  obr 
jccted  to  the  admission  of  the  bond  as  evidence;  it  being, 
as  he  contended,  different  from  that  described  in  the  de* 
daration;  but  the  court  overruled  the  objection;  to  which 
opinion  a  bill  of  exceptions  was  filed.  Verdict  and  judg- 
ment was  entered  for  the  plaintiff,  but  afterwards  reversed 
by  the  district  court  holden  at  Franklin  court-house,  om 
the  ground  of  a  supposed  variance  between  the  declara* 
tion  and  bond. 


The  plaintiff  appealed  to  this  court :  ud,  after  argu- 
ment by  the  counsel  for  |he  appellant^  (the  appeUee  being 
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tailed  smd  not  appearh^,)  the  president,  on  Friday^  ife*  ^\m^ 

vembtr  29th,  pronounced  the  court's  opinion,  that  the  — 

judgment  of  the  district  court  be  reversed^  and  that  of  ^^^ 

the  county  court  affirmed.  ^tdify. 


Callis  against  Waddy*  DeJmSf 

TO  an  action  on  the  case  for  a  deceit.  Ae  defendant  *•  itwaowi^ 

8wer    to   the 

CaiHs  pleaded,  "  not  guthy^^^  and,  for  further  plea, "  that  b«r  set  ap  by 
the  cauie  of  action,  if  any,  did  not  accrue  withm  five  &et  of  Umitt- 
years  next  before  suing  out  the  capias  ad  respondendum  pujniiff*wed 
in  this  cause.'*  The  plaintiff  joined  issue  to  the  first  plea;  thiii^'?.^ 
and,  to  the  second  replied  that  the  plaintiff  ought  not  to  2[**^^^ 
be  precluded  from  his  said 'action  "by  any  thing  by  the  ff?**^^^.^ 
defendant  above  in  pleading  alleged ;  because  the  plain-  "^rH  wm  ex«. 
tiff  sued  out  his  ii?rit  in  the  said  court,  against  the  said  turned,  Md 
defendant  for  the  same  cause  of  action,  within  the  time  "d^cLC  fj^ 
prescribed  by  the  act  of  limitations,  which  was  executed  ^^y/  ^^ 
and  returned  by  the  sheriff  of  said  county,  and  which  ^^^'  g^ 
went  off  the  docket  for  want  of  formality ;  also  because  *«»*«»<<• 
his  cause  of  action,  as  alleged  in  his  declaration  aforesaid,  tk»  wT*  J^ 
is  founded  on  a/rattrf,  and  the  plaintiff  avers  that  the  same  ^  ifTh** 
came  to  his  knowledge  within  the  time  prescribed  by  law  ffn<J«nt  xi^^^ 

**  .  ,  that  the  ca\m 

forthe  bringing  of  this  kind  of  actions,  (to  wit,)  within  five  <>/  actkn  did 
years  previous  to  his  suing  out  his  writ  m  this  cause ;  within  five 
and  this  he  is  ready  to  verify,"  &c,  foreToh^^^wt 

The  defendant  filed  a  rejoinder ,  "  that  the  plaintiff  his  SifcaTI^  *hS 
action  ought  not  to  have,  &c.  for  any  thing  by  him  in  his  ^Ji^^^^jr^ 
replication  aforesaid  alleged,  because  the  defendant  says  fcnowfedj^ 
there  is  no  such  record  m  the  said  court,  of  a  suit  by  the  time  is  not 
same  plaintiff  against  the  defendant  for  the  same  cause  SS^oiS^  mH 
of  action ;  and  this  he  prays  may  be  inquired  of  by  the  bS  Utt  'iSfc 
tourt,  &c.  also  because  the  fraud  in  this  cause,  if  any  ^i^^^^ 

t».  120.  note  (1),  /M  to  the  difference  between  an  infiniuU  and  an  immaterial  iMue    See  aImi 
Kerr  r.  Dixon,  2  Calf,  379.  Kittley  y  Ihtk,  $Ji.  &  M.  3«8.  and  Baird^  Cc  w  Mattmx 
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MARQfc,    there  was,  did  not  first  come  to  the  knowled^  of  i1m 

loll* 

plaintiff  within  five  years  prior  to  the  suing  out  the  writ 
in  this  cause,"  Sec* 
Wwldj,  Issues  being  so  joined,  a  jury  was  empannelled  ;  and  it 

the  trial,  the  defendsmt  tendered  a  demurrer  to  evidence  i 
but  the  court  being  of  opinion  that  the  case  was  clear  io 
the  plaintiff's  favour,  refused  to  compel  him  to  join  in 
demurrer;  whereupon,. a  bill  of  exceptions  was  signed 
and  sealed*  A  verdict  was  found  for  the  plaintiff,  foiP 
366/*  6&  damages  ;  and  judgment  entered  accordingly  ; 
which  being  affirmed  by  the  district  court,  the  defendant 
obtained  a  writ  of  sup€r9cdea9  from  a  judge  of  the  coiut 
of  appeals. 

After  argument,  by  Wirt^  for  the  plaintiff  in  error^  and 
Peyton  Randolph^  contra,  the  following,  was  delivered  as 
the  opinion  of  this  court* 

**  This  court,  not  deeming  it  necessary  to  decide  upoti 
the  point  made  by  the  bill  of  exceptions  in  this  case,  is  of 
opinion  that  the  judgment  of  the  said  county  court  is  er« 
roneous,  in  this,  that  the  said  court  proceeded  to  rendei^ 
judgment  for  the  defendant  in  error,  upon  immaterial 
issues  joined  upon  the  plea  of  the  act  of  limitations  ;  the 
same  issues  being  immaterial^  iti  this^  that  the  matter  con- 
tained in  the  replications  to  the  said  plea,  if  admitted,  or 
proved  to  be  true,  afforded  no  answer  to  the  bar  set  up 
by  the  plea  aforesaid.  Bojth  judgments  are  therefore 
reversed  with  costs.  And  it  is  ordered  that  the  jurors*^ 
verdict,  and  all  the  proceedings  subsequent  to  the  plea  of 
the  act  of  limitations,  be  set  aside,  and  that  the  cause  be 
sent  to  the  superior  court  of  law,  directed  to  be  held  in 
Louisa  county,  that  the  defendant  in  error  may  repl^ 
thereto  anew,  in  order  to  a  final  trial  upon  the  pleas 
aforesnid.. 
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Sasurdmf, 

Claughton  and  others  against  Macnaughton.  '^'^^^ 

DUNCAif  MACNAUGHTON  filed  hU  biU  {yanuary  jJ\jj^^°JJ 

SOth,  1805)  in  the  superior  court  of  chancery  for  the  theMt,««con. 

ffiHiamsburg  district,  setting  forth  that,  on  the  11th  day  glebe**  bndt* 

of  yanuary y  1802,  he  was  by  the  vestry  of  Saint  Stephen^ 8  tlthb  "  Uiir 

parisH,  in  the  county  of  Northumberland^  inducted  as  ^lJJi/5*p^ 

clergyman  of  the  said  parish,  as  would  more  fully  appear  JJ*  ^%i^ 

by  reference  to  a  copy  (annexed  to  the  bill)  of  their  pro-  Sfc^'?^  "** 

ceedings,  attested  by  their  clerk  ;  that,  by  virtue  of  such  to  be  consider* 

appointment,  he  proceeded  to  discharge  the  various  du-  at  raeb  liable 

ties  of  the  said  clerical  oftce,  and  had  continued  to  exe-  |^ere  vM^any 

cute  all  the  functions  thereof  to  the  present  day ;  that  £'"bllhir**ot 

William  Claughton^  George  Barrett^  William  Norria^  Sa-  ^^^^'^^  ' 

-muel  Downing  and  Peter  C.  Rice^  known  as  thfe  overseers  church,    had 

of  the  poor  for  the  said  county,  had  nevertheless,  by  a  potteMion, 

certain  notification  in  writing,  advertised  for  sale  two  imsnoibcnt 

glebes  belonging  to  St.  Stephen^s  parish,  (to  wit,  a  glebe  alar^**dgy*l" 

in  Fairfelds,  and  one  other  called  Cherry  Point  glebe,)  of  "^^^^  ^^«  ^ 

which  the  complainant  was  the  incumbent,  inducted  with  "»g  •»  »  '^^ 

all  the  requisites  usually  observed  upon  such  occasions :  he  wm  in* 

which  procedure  of  the  said  overseers  of  the  poor  he  been   eanouif 

charged  to  be  illtrgal  and  unjustifiable,  founded  on  an  as-  wIql 

Aumed  and  pretended  authority  derived  to  them  under     ^  y,^  ^^ 

the  act  **  concerning  the  glebe  lands  and  churches  within  ^^'*  ,  ^^^F 

this    commonwealth,"    passed    the    12th   of    Tanewry,  »«««•**  he  i>f- 

-  ^      __,  _   ,  1    J       1        dticted      into 

1802.(r/)     The  complainant,  moreover,  contended,  that  the  parUh  a« 

the  said  glebes  were  both  private  donations;  as  would  iiT tufficint 

more  fully  appear,  reference  being  had  to  a  deed  to  the  J^^JUon  *^f 

bill  annexed,  relative  to  Cherry  Point.  For  these  reasons  {[j®pegl®*^^\, 

he  prayed  an  injunction,  to  inhibit  the  sale  of  the  said  tjiched,topre. 

glebe  lands ;  which  was  awarded  by  Chancellor  Wirt.      the  tame  of 


The  defendant,  Samuel  Downing^  by  his  answer,  de-  T^x*^  * 
clared  his  own  opinion  to  have  been  that  the  glebes  in  C^th,  4S1. 
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HAftou»     question  were  not  vacant ^  and,  therefore,  not  saleable  un- 
.I.....      der  the  act  of  assembly.  He  had,  therefore,  at  Srst,  Totcd 
CUughton    against  the  sale ;  but  the  majority  of  the  overseers  having 
MaoMughton.  decided  otherwise,  he  had  acquiesced,  (considering  Ao 
question  as  determined  by  their  vote,)  and  had  finally 
voted  for  proceeding  to  advertise  the  lands  for  sale. 
.  The  other  defendants  denied  the  plaintiff's  induction  ; 
admitting  that  certain  persons,  who  had  been  called  By 
himy   and  who,  perhaps,  called  themselves^  the  Vestry  of 
St.  StephetCs  parish  aforesaid,  had  attempted  to  induct 
him  into  said  parish  or  glebesi  or  rather  endeavoured  to 
))ersuade  other  persons  (particularly  some  of  the  over^ 
seers  of  the  poor)  that  they  had  performed  such  induction ; 
but  stating  their  own  belief  that  said  pretended  cere- 
mony took,  place  at  the  distance  of  five  miles,  or  more^ 
from,  either  of  the  said  glebes  or  glebe  houses,  and  that 
the  complainant  was  never  in  the  actual  possession  or 
occupancy  of  either  of  said  glebes,  or   either  of  said 
houses,  prior  to   the   passage  of  the  act  of  assembly 
aforesaid. 

The  defendants  proceeded  to  state  the  cause  of  the  elec- 
tion of  said  pretended  vestry,  and  the  manner  in  which 
they  were  elected,  as  follows:  In  the  year  17^99,  prior 
to  the  triennial  election,  there  was  an  order  made  in  vestry, 
directing  the  elections  of  vestrymen,  on  Easter  Monday 
in  1799,  to  succeed  those  then  in  office.  The  parish  is 
divided  into  two  districts ;  Fatrjields  district,  and  Cherry 
Point  district.  Six  vestrymen  were  to  be  elected  in  one 
district,  and  six  in  the  other.  The  churchwardens  were 
directed  to  superintend  the  elections  in  their  respective 
districts.  No  election  took  place  in  either  of  the  dis- 
tricts on  that  day,  owing,  in  the  Cherry  Point  district,  to 
the  thinness  of  the  meeting.  The  churchwarden  super- 
intending the  said  last-mentioned  district,  in  consequence 
thereof,  postponed  the  election  for  that  district  to  a  day, 
as  well  as  these  defendants  recollect,  three  weeks  there- 
after, at  which  time  an  election  did  take  place  in  that  dis- 
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.  txictf  and  Acsc  defendaats,  with  others,  were  duly  elect-      ^Jf/** 
ed  vestrymeiu      la  FairfieUb  district,  it  is  believed^  no       — ^ 
attempt  was  made  to  elect  vestrymen  (in  the  yeu*s  1799    C'***^**^ 
or  lB00)tL{ttrB9id  Easter  Monday.  The  vestrymen, elect-  M»ii«i|M»n 
ed  as  aforesaid  in  Cherry  Point  district,  were  frequently 
called  on  by  the  then   incumbent^  the  Rev.  Mr.  jf^n 
Seward^. to  act  in  local  matters  in  said  district;  which 
was  customary  for  district  vestrymen ;  and  which  they 
did|  and  their  acts  were  recognised  as  proper  until  the 
year  1801 ;    in  which  year  they  gave  an  invitation  to  re* 
putable  ministers  of  the  gospel  of  any  denomination  to 
preach  in  the  said  Cherry  Point  church,  in  the  absence 
of  the  then  incumbent ;  at  which  the  said  incumbent  took 
great  offence,  and  procured  another  election  to  be  holden 
on  the  day  of         ,  1801,  declaring  that  the  election 

of  the  six  vestrymen  as  aforesaid  was  void.  On  which 
last-mentioned  day,  the  vestry,  who  it  is  said  inducted 
the  complainant,  were  elected  (if  \t  can  be  said  they  were 
elected  ^t  all)  by  a  general  election  ;  at  which  time  these 
defendants  believe  that  no  general  election  could  have 
been  holden ;  it  not  being  the  third  year  from  1799|  or 
the  sixth  from  1796;  which  would  more  fully  appear  by 
reference  to  a  canon  of  their's  concerning  vestries  and 
trustees. 

In  addition  to  this  irregularity,  the  defendants  relied 
on  the  act  of  assembly,  passed  the  24th  of  yanuary,  1799, 
entitled  *^  an  act  to  repeal  certain  s^cts,  and  to  declare  the 
construction  of  the  bill  of  rights  and  constitution  con- 
cerning religton,''(a)  and  to  such  parts  of  the  acts,  there-  (^)  i  nev, 
in  referred  to,  as  relate  to  this  subject;  conceiving- the  ^»^»388. 
effect  thereof  to  be,  that  no  person  inducted  into  any 
glebe^  by  vestrymen,  or  trustees^  elected  subsequent  to  the 
24/A  of  January^  1799,  could,  with  prt)priety,  be  con- 
sidered as  an  incumbent^  within  the  true  meaning  and  in- 
tention of  the  act  passed  the  12th  of  January^  1802,  so 
as  to  prevent  the  sale.thereof  under  the- said  act. 
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*Miil"'         Af  to  the  FairJieW  glebe,  the  defendants  believed  it 
_.       wa9  a  private  donation.    But  as  to  the  Cherry  Point 
aaoghion     gi^j^^  ^jj^y  j^^j  understood  that  the  office  of  Northum- 
MtcnaaghtM.  berland  county,  in  which,  it  is  supposed,  were  the  re- 
cords relative  to  the  title  thereof,  was  burnt ;  and  there- 
fore it  is  not  certainly  known  hoxv-  the  church  became 
originally  possessed  of  that.     It  seems,  however,  that 
the  persons,  who  are  said  to  have  been  the  donors  there- 
of^ acted  only  in  the  capacity  of  agents  for  the  church, 
*        and  not  as  donors,  as  would  more  fully  appear,  reference 
being  had  to  a  deed  of  release  executed  by  them  in  the 
year  1713,  and  duly  recorded  in  Northumberland  countf 
court.     The  defendants,  however,  were  at  a  loss  to  know 
the  reason  why  the  complainant  had  stated  the  glebes  in 
question  to  be  private  donations ;  unless  he  pretended  to 
be  not  only  the  incumbent  thereof,  but  also  the  heir  of 
the  ^(9nor«  .*  which  pretensions  they  believed  to  be  aliie 
unfounded. 
^  Sundry  depositions  were  taken,  on  both  sides,  to  sup* 

port,  or  impugn^  the  several  elections  of  vestrymen  in  the 
years  1799  and  1801;  the  general  purport  of  which,  in 
a  great  measure,  proved  that  neither  of  those  elections 
were  canonically  regular.  An  extract  from  the  proceed- 
ings of  the  last-mentioned  vestry,  signed  by  Charles  Fal^ 
linj  their  clerk,  showed  that,  at  a  meeting  thereof,  held 
at  Northumberland  court-bouse,  the  11th  of  January^ 
1802,  *Mt  was  agreed  unanimously,  that  die  Hev.  Dun* 
caxi  Macnaiughton  be  inducted  into  this  parish  as  incum* 
bent,  upon  agreement  with  the  vestry  that  he  have  leave 
to  reside  in  IVicco  parish  during  the  present  year." 

Chancellor   Tyler ^  on  the    10th  of  yuly,    1807,  de- 

creed,  ^^  that  the  defendants  be  restrained  from  making 

sale  of  the  two  glebes  in  the  bill  mentioned,  so  long  as 

the plaintijf  remains  the  incumbent  thereof;  and  that  each 
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party  pay  hb  own  costs  j"(l)  from  which  decree  the  dc-    March, 
fcDdants  appealed  to  this  court.  -^ 

Choghtea 

(i)  Note.  Th«  chancellor's  reasons  for  this  decree  were  noderstood  tor  BlaoDtaghtoiu 
have  been  expressed  in  his  opinion  pronounced  ^pril  Sth,  I806>  in  ii  simihir 
case  between  George  Yomg,  the  incurohent  minister,  and  pastor  of  the 
parish  of  Port^Mtah,  in  the  eountj  of  J^orfolk^  plaintiff;  atid  John  P%Uock 
and  others,  overseers  of  the  poor  of  that  county,  defendanU ;  which  opinion 
was  as  follows : 

^  Upon  a  motion  made  this  day,  to  dissolTe  the  injunction  awarded  the 
plaintiff;  to  restrain  the  overseers  of  the  poor  of  the  said  connty  of  J^wfolk 
from  making  sale  of  a  tract  or  parcel  of  kind,  lying  and  being  in  the  said 
county  attached  to  the  church  of  the  parish  of  Porttmouth^  as  a  glebe  ;  the 
court,  ader  hearing  counsel  in  opposition  to  the  said  motion,  understanding 
that  the  court  of  appeals  have  in  their  affirmance  nf  a  decree  of  the  superior 
eoart  of  chancery  held  in  Richmond,  decided  that  the  acts  of  assembly  rela- 
tire  to  glebes  were  constitutional;  this  court  considers  itself  bound  by  that 
decision.  l*hc  true  construction  of  these  acts  is,  then,  only,  to  decide  the 
present  question.  However  otherwise  the  act  of  1799  may  operate,  it  gives 
no  right  to  the  overseers  of  the  poor  to  sell  the  glebe  in  dUpate  :  imleed,  thcU 
tut  is  studiously  silent  on  the  right  of  property*  except  so  far  as  it  may  afTect 
that  object  by  its  general  operation.  There  is  no  proof  that  any  department 
of  the  government,  or  any  agent  thereof*  exercised  any  right  of  ownership, 
over  any  glebe*  m  consequence  of  the  passage  of  that  Uw  ;  its  chief  object 
appearing  to  have  been  to  abolish  ecclesiastical  corporations,  and  to  prevent 
the  prospect  of  a  national  church.  It  seems,  then*  that,  the  question  chiefly 
turns  on  the  true  construction  of  the  act  of  ISOS.  It  being  doubtful  roho 
were  intended  by  the  words,  present  incumbents,  in  that  act,  to  explore  the 
true  meaning  two  rules  were  resorted  tf> ;  the  context  of  the  law  was  examined ; 
and,  next,  its  reason  and  spirit,  connecting  the  saving  in  the  preamble  with 
the  proviso  in  the  body,  and  these  with  other  expressions  in  the  law.  It  is 
believed  that  the  plaintiff**  who  was  elected  and  inducted  by  seven  men,  who 
acted,  in  sotne  character  for  themselves  and  others,  and  in  behalf  of  the 
ehorch,  became  the  incumbent,  within  the  reason  and  equitable  meaning  of 
that  act;  the  object  of  the  law  being  not  to  dispossess  any  protestant  epis- 
eopalian  minister  who,  in  behalf  of  the  church,  had  been  put  into  possesiion 
of  a  glebe  prior  to  that  act;  it  nowhere  prescribing  an  anterior  date.  The 
act  intended  to  have  sold  only  such  glebes  as  were  actually  vacant;  content 
to  wait  the  sale  of  the  residue  until  they  should  become  vacant  by  death 
or  removal.  The  spirit  of  the  law'^propotes  to  reconcile  all  the  good  people 
ofthiseommonwealth;  and  thb  construction  {immotes  that  spirit.  In  ad« 
lUtioQ*  the  plaintiff'  being  in  possession,  are  not  the  defendants,  who  seek  to 
devest  him*  bound  to  show  their  title  ?  In  which*  it  is  thought*  they  have 
/uiied* 

**  For  these  re^ons*  the  court  doth  reject  the  motion  to  dissolve  the  in« 
junctioa  aforesaid." 
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^m^^*  The  counsel  on  both  sides  submitted  the  case  without 

1  argument;  and,  on  Thursday^  November  28th,  1811,  the 

Green  president  pronounced  the  court's  opinion,  that  the  decree 

Duiany.  be  affirmed. 


Tuetdayt 

Dectmber  3d.  Grccn  against  Dulany. 

1.  In  an  ac-      j  jj  ^^  actiou  of  debt  on  a  bond,  in  the  county  court  of 

lion  upon  an  '  ^ 

atdgnedhond^  Culpepefy  between  Braxton  Dulany 9  assignee  of  Zachariah 
lion  charging  Di/i^n^,  plaintiff,  and  William  Blackwell  znd  Moses  Greets^ 
femiant  has  defendants,  the  declaration  charged  the  defendants  as 
debt  to  Uie  having  failed  to  pay  the  debt  to  the  plaintijf\  but  did  not 
FintiiSTg^^no  also  state  that  they  had  failed  to  pay  it  to  the  assignor  of 
*7hat*hc  did  ^^  bond,  before  notice  of  the  assignment.  ITie  defend- 
not  pay  it  to  ^jjj  Green,  on  whom  alone  the  process  was  executed. 

the    atngnor  '  *^  ^  * 

before  notice  pleaded  ^^  payment ;"  and  issue  was  joined ;  and  at  a  sub- 

of  the  a9tign^  *^  "^"^  ,..«<  .  «  xt^-t. 

ment^*'  is  ra-  sccjuent  term  (the  plamtiit  assenting  thereto)  he  filed 
life,  and  not  two  Other  pleas;  one  of  which  was,  in  substance,  diat  the 
dicu*^   ^  ^^^'  defendant  Green  was  only  a  security  for  William  Black-- 

2.  If  the  de-^^^  the  Other  obligor,*  and  that,  according  to  the  act 
fendant  plead  ^^  a8sembly(a)  in  that  case  made  and  provided,  he  had 
An  wbioh  i»-  required  the  plaintiff  to  bring  suit  against  the  said  Black* 
are  joined{  well  which  he  neglected  to  do;  wherefore,. he  the  said 
Sver,  demttr  Green  was  exonerated  from  the  said  writing  obligatoiy. 
(jj,n*  bT^*'th*e  To  this  the  plaintiff  replied  that  the  s^d  defendant  did 
^*nt^  ^e-  "^^  8'^^  notice  to,  or  require,  the  said  plaintiff,  in  writings 
murrer,  a     ^q  institute  such  suit :  and  issue  thereupon  was  joined. 

jury  ought  not  ^  , 

to  be  sworn  to  The  third  plea  was  as  follows :  "  And  the  s^d  defendant, 
bat  Che  court  for  further  plea  in  this  behalf,  &c.  says,  that  th^  plain** 
upon  thcT'i^  tiff  his  actiou  aforesaid  thereof  against  him  ought  ^Qt  to 
thc>-^piace  *^*ve  or  maintain,  because  he  says  that,  after  executing 
de^unier  ^  ^^^  ®^*^  Writing  obligatory  in  the  declaration  mentioned^ 

w jfteient,    an  ip)  See  i  Rev.  Code,  583. 

isaue  in  fact 

nu^  be  made  up  upon  the  said  replication^  to  be  tried  by  ajury. 

•«•  See  Co.  LUU  78.  a.  Tidd^e  Pr.  6W,  8S5. 
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to  wit,  on  the  day  of  ,in  the  year  18    ,  at  the     ^^sif"' 

county  aforesaid,  he  the  said  defendant,  according  to  the       

act  of  assembly,  &c.  (he  being  then  and  there  only  a  sc  ^^^^ 
turity  in  the  said  bond,  for  the  said  Willtam  Blackwell  in  '  Duianj. 
the  said  writbg  obligatory  mentioned,)  did  then  and  there 
require  the  said  plaintiff  to  institute  a  suit  on  the  said 
writing  obligatory  in  the  said  declaration  mentioned,  and 
prosecute  the  same  to  judgment;  and  the  said  plaintiff, 
afterwards,  to  wit,  on  the  day  of  ,  1 8    ,  in  the 

county  court  of  Fauquier^  according  to  the  said  notice, 
did  institute  a  suit  against  the  said  William  Blackwell^  but, 
afterwards,  to  wit,  on  the  day  of  >  18     ,  did 

dismiss  the  said  suit,  without  prosecuting  the  same  to 
judgment ;  whereby,  according  to  the  act  of  assembly, 
&c«  the  said  defendant  is  exonerated  and  discharged  from 
the  said  writing  obligatory;  and  this  he  is  ready  to 
verify,*'  &c« 

The  plaintiff  replied  as  follows :  **  And  the  said  plain- 
tiff, further,  for  answer,  saith,  to  the  said  plea  of  the  de- 
fendant last  above  pleaded,  that  he  ought  not,  by  any  thing 
therein  contained,  to  be  barred  of  his  action  aforesaid  ;  be-> 
cause  he  saith  that  the  said  defendant  did  not,  at  any  time 
after  executing  the  writing  obligatory  aforesaid,  give  notice 
to,  or  require,  the  said  plaintiff,  in  writings  to  institute  a 
auit  thereon  \  and  the  said  plaintiff  saith,  that  he  didnot  in- 
stitute any  suit  on  said  bond,  in  pursuance  of  any  notice 
given  by  the  said  defendant  according  to  the  act  of  assem- 
bly, &c,  and  this  he  is  ready  to  verify,  wherefore  he 
prays  judgment,**  &c« 

To  this  replication  the  defendant  demurred;  setting 
forth  as  causes  of  demurrer;  *^  1st.  That  the  plaintiff  hath 
stated  two  replications  to  the  same  pka; — 2d«  Because 
the  said  replication  is  a  departure  p'-^Sd*  Because  the  said 
replication  is  insufficient^  double^  and  wants  form^  In 
which  demurrer  the  plaintiff  joined;  and  thereupon  came 
a  jury y  &c,  whose  verdict  was,  **  We  of  the  jury  find  for 
the  plaintiff  on  the  issue  of  payment ;  and  we  find  for 
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Matjch,     the  defendant  on  the  other  issue.'*    The  demurrer  ifM 
.«-.      next  argued  and  determined  for  the  defendant;  in  whose 
^^^       favour  judgment  was  accordingly  entered. 
Duiaoy.  .        Upon  an  appeal  to  the  district  court  hblden  at  Fre^ 
dertckMburg^  the  judgment  was  reversed;    and  it  was 
ordered  that  the  pleadings,  and  all  other  proceedings,  in 
the  said  county  court  subsequent  to  the  declaration,  be 
set  aside,  and  that  the  parties  plead  anew ;  and  the  cause 
was  remanded  to  be  proceeded  in  accordingly ;  where- 
upon the  defendant  Green  appealed  to  the   court  of  ap« 
peals. 

Wednesday^  December  1 1th.    The  following  opinion  of 
this  court  was  pronounced. 

The  court  (not  deeming  it  necessary  to  decide  whether 
the  replication  is  liable  to  the  objection  taken  to  it  by  the 
demurrer)  is  yet  of  opinion  that  that  demurrer  ought  to 
have  been  sustained,  on  the  ground  that,  the  declaration 
contained  no  cause  of  action ;  in  this,  that  there  is  no 
averment  therein  that  the  money  was  not  paid,  to  the 
original  obligee,  before  notice  of  the  assignment  of  the 
bond  in  the  declaration  mentioned,  and  that  the  obligor 
in  the  bond'  aforesaid  had  not  paid  the  said  debt ;  the 
court  is  also  of  opinion  that  the  said  county  court  erred 
in  not  deciding  upon  the  said  demurrer,  before  swearing 
the  jury  to  try  the  other  issues,  in  order  that,  if  the  de- 
murrer aforesaid  had  been  deemed  insufficient,  an  issue 
7n7ght  have  been  made  up,  upon  the  replication  to  the 
third  plea,  to  be  tried  in  like  manner  before  a  jury  ;  and 
th^t  the  said  judgments  are  erroneous." 

Both  judgmenu  were  therefore  reversed;  "and,  the 
declaration  being  too  defective  to  maintain  the  action,*^ 
judgment  was  entered, "  that  the  appellee  take  nothing  by 
his  bill,  but  for  his  false  clamour  be  in  mercy,''  &c. 
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Williamson,  Executor,  of  Mayes,  e^amst  Ledbetter    i>e,^j„^ 
and  others.  ""• 

Oli iht I2thd$y of Sefiembtt^lBOTp Charles WiiUamsM^'  A  teM«r 
executor  of  Anne  Smith  Mayes,  exhibited  a  bill  to  the  ^r^da^gh!^ 
superior  court  of  chancery  for  the  Rkhmnd  dntnct^  set*  T\^  wZ 
ting  forth  that  the  said  Anne  in  her  lifetime  brought  a  SJ^^g^ 
suit,  in  Ac  said  court,  against  the  executors  of  Joel  JJJI^SJ^J^ 
Mayes  (her  deceased  husband)  and  a  certain  y^^Atia  «>«>(•  and  ad- 
Smithy  to  recover  a  moiety  of  the  property  of  th^  forerer,  ^ut 
said  yeel  Mayes^  remaining  after  payment  of  his  debu  i  %e^'Z^!!^ 
which  moiety  wss  devised  to  her  Ijy  his  wiU|  thatJM«^ 
the  only  difficulty  in  the  said  suit  arose  from  the  g, '2S"*«Id 
following  clause  in  the  last  will  and  testament  of  her  ^  ^S^^ 

"  c?er.       This 

grandfather  George  Smithy  dated  in  the  year  1771 ;  vix*  UmiteUonorer 
Item^  I  lend  to    my  granddaughter,  Anne  Smith  Poy*  to  be  upon  aa 
ibressy  bde  negro  named  Judith^  and  one  good  bed  and  t^^w'u^ 
furniture,  for  hw  and  her  heirsy  executors  and  adminis*  JJjJj^*«''«'*»* 
trators,  forever;    but  if  she  should  die  without  lawful 
heir  of  her  body^  then  to  return  to  my  son  JoshuQt  and 
his  heirs  forever;"    that   the  said  executors  of  Joel 
Mayes  filed  their  answer  acknowledging  tjie  facts   set 
forth  in  her  bill,  and  the  cause  coming  on  to  be  heard  bf 
the  late  Chancellor  Wythe^  at  March  term,  1799,  he  de* 
creed  that  so  much'  of  the  bill  as^laitned  a  title  to  the 
offspring  of  Jutftth  should  be  dismissed;  and,  afteiv 
wards,  at   May  term,   1802,   he  dismissed  the  residue 
of  the  said  bill;   (as  would  more  fuUy  appear  .by  the 
proceedings  in  the  said  suit,  which  were  referred  to  and 
exhibited;)  that  the  said  Arine  departed  this  life  soon 
after  the  said  decree^as  rendered,  and  the  complainant, 
as  her  represenutive,  was  advised  that  there  is  ^r^r, 
apparent  on  the  face  of  the  said  decree^  in  Mi^,  that,  by 
the  decree  dismissing  the  suit  so  far  as  related  to  the 
offspring    of  Judith^   the  limitation  of  that  shire  to 
VOL-  II.  6!6» 
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Ma»6h,    Joshua  Smithy  after  a  dying  by  the  said  Anne^  wfthouC 

*       lawful  heir  of  her  body,  is  considered  a  good  executory 

^iiiiamwm   Jcvise,  whereas  the  same,  being  after  an  unlimited  fail- 

Ledbetter.    ^xct  of  issue,  is  too  remote  to  be  valid  in  law.    The 

complainant  therefore  prayed  that  the  defendants  in  the 

original  suit  be  considered  as  such  in  the  present ;  that 

the  court  may  review  and  correct  the  said  decree,  and 

.  grant  such  other  relief  in  the  premises  as  equity  may 

dictate^ 

Chancellor  Taylofi  **  being  of  opinion  that  there  is 
no  error  in  the  decree  sought  by  the  said  bill  to  be  re- 
viewed,'^ rejected  the  motion  for  leave  to  file  the  bill  ; 
from  which  order  the  said  Charks  Williamson  appealed. 

The  following  was  the  opinion  of  this  court. 

^^  This  court  is  of  opinion  that  the  limitation  of  the 
slaves  in  the  bill  and  proceedings  mentioned,  Uing  after 
.  an  indefinite  failure  of  issue  ^  was  void,*  that  the  decree  of 
the  said  court  of  chancery,  adjudging  it  to  be  good,  is 
erroneous ;  and  that,  consequently,  the  order  aforesaid  of 
the  said  court  reacting  the  motion  of  the  appellant  for 
leave  to  fdt  a  bill  for* the  purpose  of  reviewing  the  same^ 
is  sdso  erroneous :  therefore  it  is  decreed  and  ordered, 
that  die  said  order  be  reversed  and  annoHed ;  and  that 
the  appellees,  who  are  executors,  out  of  the  estate  o£ 
their  tesUtor  in  their  hands  to  be  administered,  if  so 
much  thereof  they  have,  but  if  not,  then  out  of  their  own 
estates,  and  the  other  appellee  in  his  own  right,  pay  to 
the  appellant  his  costs  by  him  expended  in  the  prosecu- 
tion of  his  appeal  aforesaid  here.  And  it  is  ordered  that 
the  cause  be  remanded  to  the  said  court  of  chancery^ 
with  directions  to  that  court  to  receive  the  said  bill  q£ 
review,  and  proceed  thereupon,  according  ta  thf  principles 
now  stated,  in  or^er  to  a  final  decree/' 
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TTumday, 

Eppes's  ExecutcM^  against  Cdl^.  ^^^T 

IN  this  case  the  president  pronounced  the  following     ir  a  forch- 
opinion  of  this  court.  S^dSf^Sil 

**This  is  an  appeal  from  a  judgment  of  the  district  ^^i^^JSJ^! 
court  of  Petersburg' f  reversing  a  judgment  of  the  county  'if*,  ^^efore    . 
court  of  Prince  George^  rendered  on  motion  on  a  forth-  uppo  be  gireb 
coming  bond.     The  only  exception  taken  by  the  defend-  daots,  exeoal 
ant's  counsel,  in  the  county  court,  was,  that  the  forth-  lJS2rd^„p^ 
coming  bond,  on  which  the  plaintiffs  applied  for  an  award  iJlg^^SJ*^^^ 
of  execution,  never  had  been  filed  in  the  clerk^s  office^  as  ^^    "J^® 
it  ought  to  have  been ;  but  the  court  overruled  the  excep- 
tion,  Q  because  the  said  forthcoming  bond,  before  notice  Co<k,  p.  ^' 
of  the  motion  had  been  written,  or  given  to  the  defend-  Sis, '1,3!^  ^ 
ant,  was  delivered  to  the  phtnttfsy  by  a  deputy  of  the 
sheriff  who4ook  the  bond/)  and  gave  judgment  accord- 
ingly ;  which  judgment  has  been  reversed  by  the  district 
court  of  Petersburg*  I  am  directed  to  report  the  opinion 
of  this  court,  that  the  judgment  of  the  district  court  is 
erroneous,  and  therefore  reversed,  and  that  of  the  county 
court  ajprmed. 


Mackey,  Executor  of  Fuqua,  against  Bell^  surviving    ^JJ& 
partner  of  James  Byrne  &  Co.  ,      i«m. 

THIS  was  a  suit  in  chancery  in  t)ie  county  court  of  1.  Adeem, 
Charlotte^  on  behalf  of  jf  antes  MCleiian  and  jfames  Byrne j  di^Se  ri^t 
&?  Co.  against  Thomas  Mackey^  executor  of  Samuel  Fu-  ^  h^  ^^ 

?V^^  awtWlng  the 

,      .  cotts  of  iult,  it 

e$j)l  ooljr  inHrUeta^qf^  if  eommittiOBert  Jbe  ai^poiiited  to  esrry  it  into  effect,  and  the  court 
have  yet  to  act  upon  their  report.    Neither  doet  it  cease  to  be  ipterlQcutory,  in  e^iiae- 
ifcMMe  of  an  order  that  the  defiendant  be  attached  for  failitig  to  comply  with  it. 

Lt?9  Executor,,  ^±^  MTsST  and  Goodwin  v.  Miier,  ante,  ^^^"^^^  ^^"^S^^  ▼• 

Jt .  A  bill  of  review  lies  only  to  9i final  decree. 

%tJ^  -Bowy«*»  ^c,  T.  LewU,  \H.^M.  553.  Mankt  ▼.  Andertwu  Uc,  2  H:U  JH  oi 
and  iSaxry  T. /.flw'f  C^ecttlm-,  W:  589.  •.«'«^w. 
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The  plahniffi,  being  tre^tftrs  of  a  cerlm  BlUmi^^Afr 
Irvine,  otSkl^ax  coonqr^  obcaiiwd  dl  him  a  biU  of  Mie 
for  iuttdry  slaves  aod  personal  property,  dated  the  8th  ef 
Moi/f  ir90,  and  adasitted  to  record  the  Mth  diy  of  A^ 
eember^  ta  the  same  jrear.  The  terms  of  die  faiB  of  tai^ 
purported  an  abseihiU  cQfi9fyan^  of  die  property^  -mkem' 
of  the  grantor,  nevertheless,  retained  pouesshtu  Jrme 
having  attempted  to  run  i^way  fit>m  his  etediton>  Jfircicy, 
ta  whom»  as  execntor  of  Ft^a^  he  was  indehtedt  pm^ 
iued  him,  and  obtained  a  bill  of  sate  for  part  of  Ae  sssjie 
property,  dated  December  lath,  1793;  to  aet  aside  which 
was  the  object  of  this  suit* 

On  the  0th  of  Nwetnber^  1796,  the  eowtf  eotit  de- 
creed that  the  defendant  deliver  up  to  the  piahitiis  the 
property  mentioned  in  the  last  bill  qf  sale ;  appmntet 
commissioners  to  ascertain  the  valne  thereto  sinee  ihe 
same  had  been  in  the  possession  of  ^  defendant;  dh 
rected  the  defendant  to  pay  such  vdue  to  the  ^»Utidft; 
and  that  the  commisjHoners,  after  gi^iog^irlydsjrs'  pah* 
lie  notice,  do  sell  the  said  property  at  pahfic  aaetiaa,  fff 
ready  money,  and  out  ot  the  sides  and  lim  said  hire  or 
valuet  pay  to  the  plaintiffs,  yamee  Byrne  ^(k*  i|nd  Jen^ 
JPCkllanj  the  amount  of  tlmr^aiaBS)  reqMCtivdy,wilk 
interest  till  payment  ^(m4  the  caste  of  euit/^  aod  Ae 
residue,if  any,  pay  the  defendant,  towards  the  discbargtof 
Us  claim  against  the  said  Irvine  /  ^'  and  make  repeat  thcrc^ 
of  to  the  court,  and  state  any  milter  specially  thatmsf  be 
offered  by  the  parties,  in  order  that  a  final  decrte  rnfiof  H 
made  in  this  cauee*^ 

On  the  6th  of  May^  1805,  the  commissioners  reported 
that  the  defendant  refused  to  deUver  the  proper^  mtoh 
tioned  in  the  decree  i  whereupon  the  defendaat  was  swh 
moned  to  show  cause  for  such  refusal ;  and»  ia  ^ymt 
following,  no  cause  bemg  shown,  *^lt  was  ordoicd  ilMit 
he  be  attached  for  the  8ai4  contempt  wn^  \tt  coqsply  wid| 
the  said  djccrce." 
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Ip  Xfpemitr^  10O5«  Mteigy  wm  peroHttcd  to  file  m  ^^^ 
bill  of  MVtMP,  nrfiisk  aClarwmk  <m«  itecMiirr  Sd,      ..^ 
100ft)  wna  ordered  lo  be  dmrnsaed;  and  ihtt  ordcar       ^ 

bebg  •ffirmed  bjr  tbe  euperior  cmnrt  of  chMsery,  lie  ti«r^- 
iigaitt  appealed  to  tb»  cottit ;  wiMte  thie  foMovhig  opt- 
imm  was  pvoDOoaced  the  IStbof  Dectmier^  Idll* 

^*  The  court  (although  of  opinioOf  that  the  decree  of 
^e  cooB^  court,  aought  to  be  revievedy  beiog  founded 
npM  an  abs^btte  HUqf  sak  y  sfimt^  and  other  peraooal 

was  erroneous  upon  the  meriie)  ie  yet  of  opinioa,  that  a 
M/f^rffritftRrdidnot  lie  in  the  caae ;  the  said  decree  hising 
mUrkcutorf  only.  On  thia  grouad,  the  court  approves 
llie  decree  of  the  said  county  courts  ditfrniaBiag  the  bill  of 
reriew;  at  well  as  that  of  the  auperior  court  of  chance- 
ryi  afinning  the  saase ;  altho^g^  both  the  taid  decrees 
may  have  retidted  from  a  consideration  of  the  merits  of 
the  bill  of  review*  insteMl  of  being  predicated  on  die 
SaoundlMW  taken  by  this  court*" 

Decree  afirmedt  and  cause  remanded  to  the  said  court 
of  chancery,  and  from  thence  to  the  county  couit,  to  be 
ptioeeeded  in  to  a  finai  decne» 

(1)  Note.    8ee  Mexander  ▼.  Deneale,  ania  and  Bardawa^  t.  Mofmoitf 
«U#,p.eM. 


Hill  (^(dnst  Harvey.  ^SS^^' 

Xtth. 

UPON  a  writ  of  supersedeas  to  a  judgment  entered  ^^emutvait. 
vbbA  contrmed  in  the  clerk's  office  of  the  ¥redtriclslmrg^if^%dgment 
district  court,  hi  an  action  of  debt  on  a  bond,  in  which  Ben-  'i^^r.T 
^amin  Baz^grwe  and  Stephen  Winchester  were  co-obH-  Jiaitten  u' 
goia.     The  writ  was  served  oh  Hazlegrove  only,  for^^l^J^^ 
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* 
MascA»     whom  Hill  (the  plaintiff  in  error)  became  appearance 
...l.      bail.   The  declaration  charged  that  the  defendant  Hazte-^ 
^^       gtf^e  had  not  paid  the  debt ;  but  there  was  no  averment 
HarW*      that  WincAe^ttr  the  co-obligor  had  not  paid  it. 

r  This  courts  for  that  error>  reversed  the  judgment ;  and, 
'^  proceeding  to  give  such  judgment  as  the  district  conrt 
ought  to  have  g^ven,  directed  all  the  proceedings,  subse^ 
quent  to  %he  writ^  to  be  set  aside  i  and  the  cause  to  be 
sent  to  the  superior  court  of  law  directed  to  be  held  ia 
Spottstflvania  county,  to  be  by  that  court  sent  to  the  rules, 
to  be  proceeded  in  from  the  wri^(l) 

(l)  Note.  In  Smith  v.  Waik^,  l  fra$fu  195.  HonPi  Sxeattrixr,  IHthman^ 
^HM  M,  eOd.  BnunonU  Mimnu$rutnx  r.  Hil^ard,  atU^  p.  49.  Mtmxt§n*^ 
MfninUtratrix  t.  Lipscomb,  ante,  p.  283.  Buchier  U  Wife  r.  Mlair,  ante^  \^ 
356.  Green  v.  Dtilany,  ante,  p.  518.  aod  other  oases,  in  which  the  defendants 
pleaded  to  the  action,  nnil  the  declaration  was  tadicn!j^  defeetive,  the  ooart 
of  appeal!  re? ened  the  judgmenta  m  toto»  and  entered  jndg^ncatt  lor  tbe 
defendants ;  the  writ,  in  such  cases,  being  no  part  qfthe  record,  except  for  the 
purpose  of  amending'  by  it  unimportant  defects  in  the  declaration. 

See,  also,  Payne  U  Fairfax  r,  Chim,  ante.  It  was,-  therefore,  eos-' 
sideredy  that,  since  there  was  nothing  tii  the  record  *■  apon  vhidi  to  erbct 
future  pleadings,*'  {Smiih  ▼.  Walker,  1  fVash.  136*)  the  judgment  most  he 
reversed  in  toio.  But,  in  this  case,  the  vnit  vhis  an  essential  part  of  the 
recordi  because,  without  it^  the  judgment,  by  default,  in  the  cierkU  office, 
could  not  be  supported*  It  followed,  then,  the  writ  being  eorreet,  aMd 
*'  a  good  foundation  upon  which  to  erect  future  pleadings,"  that  nothing  need 
be  set  aside  but  the  erroneous  declaration  and  judgment :  and  fiirther  pro- 
ceedings were  permitted  yrom  the  writ.  See  Glascock  y,  Bat^sen,  t  Mmi^. 
609.  where,  in  Kke  manner,  the  writ  of  fieri  facias  was  eonaidefed  part  of 
liie  record  of  a  judgment,  by  default,  on  a  forthcoming  bond. 

This  court,  in  Shelton  t.  Pollock,  I  H.&  M,  436.  appears  to  have  gone 
farther  than  in  any  other  eaae;  reversing,  in  toto,  an  (^ce  judgnsent,  on  the 
ground  of  a  defect  in  the  decUratton  \  probably  the  aathority  -oC  Sitmth  t. 
Walker,  l  Wash,  135.  was  relied  upon«  without  adverting  to  the  diltmqiioa 
above  mentioned. 
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Daviaon  against  Waite.  joeeemder 

GEORGE  KIGERy  of  the  town  of  Winchester^  having  i.  if  «  pur- 
sold  to  Obed  Waite  seventy  acres  of  land,  part  of  a  larger  .ub^t^o  en- 
trapt  which  he  had  purchased  of  Joseph  Tidball,  adminis-  ^^l^J^^^^^J!"^ 
tratot  with  the  will  annexed  of  William  Grayson^  deceased,  Pjj  ^^iS"^'/, 
who  had  not  made  him  a  title,  (the  power  of  the  said  g«nf.«  Jv<if- 
administrator  to  make  such  title  being  disputed  by  the  ment,  the  de- 
heirs  of  William  Grayson^  and  a  suit  pending  on  their  be*  to  be  *uhat 
half,)  a  mortgage  was  executed  by  Kiger  (bearing  date  ^  "^Urnhfedl 
July  30th,  and  recorded  December  3d,  1802,)  conveying  ^i^^in^f.t 
to  Waite  part  of  lot  No.  15.  in  the  said  town,  as  a  JJjy  ^«  »{J|»^ 
collateral  security Jor  making  a  good  andj  sufficient  title  ^°''^?)52 /L 
to'^the  said  seventy  acres  of  land.  The  wife  of  JCr-  mortgaged 
ger^  though  named  as  a  party  in  the  mortgage,  failed  to  mm,  unicu,'* 
sign  it,  and  did  not  relinquish  her  right  of  dower.  Waite^  oJt  oi "tke  pit>l 
afterwards,  bought,  by  parcels,  at  several  times,  the  resi-  Mie/the  lum 
due  of  the  said  tract,  and  thereupon,  as  a  further  security  ^*  ***,SJj^ 
for  the  title,  took  a  deed  of  trust,  dated  September  28th,  g^^jj^ff ^UJ*" 
1 803*  andrecorded  December  7th,  by  which  the  said  Ki^er  ^o  the  torn* 
conveyed  Other  real  and  personal  property^  therem  men- 
tioned, to  Hugh  Holmes^  as  trustee,  with  power  to  sell  ease,  if  Uie 
such  property  for  the  purpose  of  repaying  to  Waite  (in  oraiV"moitr- 
case  the  suit  should  be  determined  in  favour  of  Gray-  £f^„  reiiV 
son^s  heirs)  the  several  sums  of  money  he  had  paid,  with  q«'«>»ft  ^^  ^« 
lawful  interest  from  the  respective  times  of  payment.      but  not  lo  iho. 

The  following  clause  was  also  inserted :  ^^  Provided  the  ciMiit,  ia 
that  such  sale  shall  not  be  made,  until  the  time  and  place  taiel^oufht  to 
of  making  thereof  shall  be  previously  advertised,  &c.  Sl^pl^iiiw^^ 
and  not  more  of  said  property  shall  be  sold  than  suffi-  V^***^  ^  *"*'* 
cient  for  the  objects  abovementioned ;  and  if  said  pro-  *^^ 
perty  shall  be  insufficient,  such  deficiency  shall  be  made     s*  Lao^  ^^' 

euiubtsrett  by 
mortgage  is  liable  (in  possession  of  a  purehaser  -wiih  notice)  for  the  sum  iu tended  to  be 
secured  by  the  mortgage, -but  not  for  other  claims  of  ihe  mortgagee  against  the  moi*tgagor ; 
especially,  if  the  purchaser  has  had  no  notice  of  such  claims.  It  i*,  therefore,  not  liable  for 
a  a«  J^ciency  of  quantity,  in  another  tract  of  land,  for  the  title  of  which  the  mortgage  is  a 
eolUteral  security;  there  having  been  no  stipulation,  koovrn  to  the  purchaser,  that  th^  moii- 
gaged  premises  ihould  be  liable  for  tdch^enolency. 
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mf."'     up  byu  sale  of  the  house  and  lot,  mortgaged  by  the 
jJT~      George  Kiger  to  the  said  Obed  Watte,  (on  the  dOdi  day  of 
^'.         y^y%  1802,)  by  proceeding  to  foredosure  of  the  equity 
of  redemption,  and  making  sale  thereof.'* 

The  whole  tfact  was  described  in  the  said  deed  as  con* 
taining,  or  as  *^  suppoied  to  contain,^  two  hundred  and 
thirty  acres^  and  nothing  was  suggested  about  a  deficien* 
cy  of  quantity. 

After  this,  viz.  on  the  6th  of  November^  1804,  George 
Kiger  and  Amelia  fu9  wife^  for  and  in  consideration  oJF 
the  sum  of  six  hundred  dollars,  conveyed  the  part  afore- 
said of  lot  No.  15.  to  IVilUam  Davison  and  his  heirs  for- 
ever ;  the  deed  to  whom  was  recorded,  together  with  a 
privy  examination  and  acknowledgment  of  the  said  Ame^' 
lia^  May  Sthy  1805.  Before  this  deed  was  executed^ 
Davison  had  full  notice  of  the  contents  of  the  mortgage  and 
deed  of  trust.  Waite^  {aUo  before  that  events)  under  a 
supposition  that  the  part  of  the  lot  in  Winchester^  con* 
.  veyed  in  the  mortgage,  would  be  sufficient  for  his  indem- 
nification, had  permitted  some  of  the  personal  property 
conveyed  in  the  deed  of  trust  to  be  sold,  to  satisfy  other 
creditors  of  Kiger;  and  himself  had  bought,  and  after* 
wards  emancipated,  a  negro  man,  named  Ndt^  who  was 
one  of  the  negroes  mentioned  in  the  said  deed.  But 
after  the  purchase  of  the  same  part  of  lot  No.  IJT.  l^ 
Davison^  (Kiger  having  failed  to  pay  to  Tidball^  admi- 
nistrator of  Grayson^  part  of  the  money  he  owed  him  for 
the  land,  though  TidbalPs  power  to  make  him  a  title  was 
established ;  a  deficiency  being  discovered  in  the  quan- 
tity of  the  land,  which  proved  to  be  only  203,  instead  *of 
230  acres  ;  and  Kiger  having  become  insolvent,)  Watte 
proceeded  to  collect  the  remaining  slaves,  and  other 
personal  property,  conveyed  by  the  deed  of  trust,  and 
caused  them  to  be  sold  by  the  trustee.  The  net  proceeds 
of  the  sale  (amounting  to  343  dollars  and  20  centft)  b^ing 
not  suflScient  to  satisfy  his  claim,  he  instituted  an  action  of 
ejectment)  upon  the  mortgage,  against  Davison^  tad  ob- 
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hi  ihe  95(h  Yiaroflhe  CommowivettUh. 

txtntd  judgment ;  whereupon  the  bitter  filed  a  bill  in  the 
superior  court  of  chancery  for  the  Staunton  district,  and 
obtained  an  injunction  to  stay  proceedings  until  the  mat- 
ters in  controversy  should  be  heard  and  determined  in 
equity. 

The  substance  of  the  bill,  answer  and  testimony  is, 
for  the  most  part,  expressed  in  the  following  opinion, 
delivered  by  Chancellor  JBroxvn,  the  16th  of  April,  1808. 

*^  It  cannot  be  denied  that  the  mortgage  and  deed  of 
trust,  executed  by  Kiger^  gave  to  Watte  the  Hen  which 
he  now  contends  for.  It  is  equally  clear,  from  those 
words  in  die  deeds  of  trust,  ^*  and  if  said  property  shall 
be  insuJScientf  such  deficiency  shall  be  made  up  by  a  sale 
of  the  house^and  lot  mortgaged,'*  &c.— and  from  the  pre- 
eeding  words,  "  not  more  of  said  property  shall  be  sold 
than  sufficient  for  the  objects  above  mentioned,"  &c. 
that  it  was  the  intention  of  the  parties  that  the  tnist  pro* 
perty  should  be  applied  to  reUeve  the  mortgaged  property,  ■ 
diough  not  absolutely  to  discharge  it*  But  does  it  fol- 
low, as  a  necessary  consequence,  that  Kiger^  with  the 
consent  of  Waite^  might  not  dispose  of  any  part  of  the 
property,  incladed  in  the;  trust  deed,  for  his  own  benefit ; 
and  that  if  he  did,  the  mortgage-lien  would  be  discharged, 
contrary  to  the  express  agreement  and  understanding  of 
the  parties? 

"  The  true  state  of  the  case  appears  to  be  this.  When 
Waite  took  the  mortgage,  his  purchases  were  inconsi- 
derable 5  and  the  mortgage  was  considered  a  sufficient 
security.  After  he  had  purchased  the  whole  property, 
additional  security  was  thought  necessary,  as  part  of  the 
purchase-money  had' not  been  paid  to  77</*a//,  andthe 
title  to  the  whole  land  was  still  in  controversy.  But, 
after  the  dispute  about  the  tide  was  decided,  and  Tid- 
balPs  right  to  sell  and  convey  established,  Waite  (consi- 
dering himself  sufficiently  protected  by  the  mortgage 
against  any  claim  for  the  purchase-money  which  Kiger 
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might  oire)  was  williog  to  permit  Kiger  to  appro]nmto 
such  parts  of  the  trust  property  a^  he  chose,  to  hia  ow» 
.  use.  Indeed,  he  might  have  considered  it  iniquitous,  as 
it  respected  Kiger^s  other  creditors,  to  insist  t^ion  his 
irust'Hen^  when  his  mortgagC'lten  was  fully  sufficient  to 
indeninify  him ;  or  to  have  compelled  those  creditors  to 
resort  to  a  court  of  equity  to  set  aside  the  trust.  It  is 
manifest,  that,  acting  under  thqse  impressions,  some  of 
the  property  of  Kiger^  included  in  the  deed  of  trust,  was 
sold  to  satisfy  creditors.  Negro  Nat  was  purchased  by 
Watte  himself,  with  the  consent  of  Kiger^  and  the  mcney 
applied  to  the  payment  of  Kigtr*s  debts.  Nor  can  it  be 
material  that  no  execution  was  actually  levied  on  NtUm 
If  one  had  been  levied,  it  could  not  have  been  safely  en- 
forced without  Waiters  consent,  or  the  aid  of  a  court  of 
equity.  The  purchase  of  this  property,  by  Waite  frona 
Kiger^  was  an  absolute  discharge  of  Waii^s  trust-lica^ 
upon  that  property,  and  an  implied  consent,  on  the  part 
of  Kigtry  that  the  mortgage'lien^  if  necessary,  should 
stand  charged  widi  Nafa  value. 

^^  I  have  been  considering  the  case  as  it  would  stand 
between  Waite  and  Kigtr  himself.  Let  us  now  inquire 
how  far  Davison  ought  to  be  placed  in  a  different  situa- 
tion  from  what  Ktger  would  have  stood  in  I'^jDm^^^s 
purchase  was  made  the  24th  of  October^  1804*  jf^at  was 
purchased  by  Waitt  in  jfune  preceding^  DitvJaon 
xharges,  in  his  bill,  that  he  was  ckceived  by  Waite^a  con- 
cealment of  facts,  when  consulted,  at,  or  before,  the  ttm^ 
of  the  purchase  from  Kigen  and  that  ^Fofie,  after  his 
(XtewMon'*)  purchase,  has  misapplied  the  trust-property^ 
which,  with  proper  management,  would  have  released 
the  mortgaged  property.  If  either  of  those  ciiarges  were 
admitted,  w  proved^  they  would  certainly  entitle  him  tci 
relief  agamst  Watte.  But  both  are  denied ;  fmd  there  ia 
no  proof  to  establish  the  charges.  On  the  contritty,  the 
answer  is  established,  so  far  as  relates  to  the  numageaseM 
and  application  of  the  trust  property  after  the  plainti^Pa 
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ipurdiate,  and  after  his  interest  in  the  application  of  it 
nccmecL     But  it  is  said  that  the  records  of  the  aaortgage 
and  deed  of  trust  proved  that  the  trust  property  was  to  be 
first  applied  s  and  it  may  be  contended  that  the  revorA 
were  evidence  that  no  different  arrangement  had  taken 
place  between  the  parties;  or  that  any  subsequent  or  pri« 
vate  arrangement  would  have  been  fraudulent.    But  this 
argument  is  not  sound*     And  I  thiaic  it  has  been  already 
ahowa  that  die  arrangement,  between  Kigtr  and  WaUe^ 
respecting  certain  parts  of  the  trast  property,  was  both 
fair  and  honest.     Besides,   Davison  himself  cannot  be 
supposed  to  have  been  governed  solely  by  the  informa* 
tion  afforded  by  the  records ;  for  we  find  him  bargaining 
with  Kigtr ^  not  simply  for  the  mortgaged  premises,  under 
a  persuasion  that  all  the  trust  property  must  be  applied 
to  its  discharge,  but  also  for  part  of  the  trust  properQr ; 
viz*  SmitkerU  lot.    The  mith  appears  to  be  this.     The 
parties  were  deceived  as  to  the  amount  of  the  encumbnmce* 
IVaite  swears  that  he  was  ignorant  of  it,  and  that  he  re* 
ferred  the  plaintiff  to  TidbaU.     TiMall  says  the  plaintiff 
applied  :  and,  from  his  deposition,  it  appears  that  ke  was 
not  then  capable  of  giving  a  correct  statement  of  tb« 
amount  due.     The  plaintiff  knew  of  the  encumbrances: 
it  was  his  duty  to  see  how  far  the  property  was  or  might 
be  bound  by  them.     The  defendant  swears  he  never, 
directly  or  indirectly*  deceived  him ;  that  be  always  as- 
serted his  claim,  though  he  was  ignorant  of  ks  extent; 
|||U  he  informed  the  phiintiff,  when  the  extent  could  be 
known ;  that  he  has  released  no  part  of  the  trust  proper- 
ty since  the  defendant's  interest  occurred  ;  but  has  been 
sealous  in  securing  and  disposing  of  it  in  the  best  pos- 
sible manner  for  the  plaintiff^s  advantage ;  (and  this  part 
of  the  answer  appears  to  be  supported  by  the  evidence.) 
Though  a  hard  case  on  the  plaintiff,  this  court  can  only 
relieve,  and  perpetuate  the  injunction,  on  bis  paying  the 
plaintiff  418  dollars  and49cent89  with  inicrt^^  and  ihtcMJf 
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^mi.^*    ^f  ^*  ^^^^  ^^  '^^  y^^^^^^  ^^  ^^'^^    '^^  mortg«gi0 

— -«       ought  not  to  be  continued  to  guard  against  claims  wkidl 

^^■^      arc  not  even  suggested  lo  exist ;  nor  for  die  value  of  tbe 

Wake.       girt  BtckyiX)  inFhich  is  a  barely  possible,  butscarcely  pro*- 

baUe,  claim.     The  defendant,  may  have  redress  for  Act, 

when  injury  appears.'' 

For  these  reasons,  it  was  adjudged,  ord^^d,  and  de* 
creed,  **  that  the  plaindfTs  iirfonction  be  dissolved,  wikaa 
the  plaintiff,  on  or  before  the  10th  day  of  JtUy  next,  pay  lo 
the  defendant  the  sum  of  418  dollars  and  49  cents,  the 
amount  of  the  lien  appearing  to  be  due  upon  the  mortgaged 
premises,  and  also  ^uth  costs  as  the  defendant  h«s  sus- 
tained inprosecuting  his  writ  of  ejectment  at  law ;  and  tfas 
court,  not  yet  being  adv'isod  as  to  the  amount  of  interest 
to  which  the  defendant  is  entitled  on  tbe  418  dcdlars  nnd 
49  cents  aforesaid,  or  .  whether  to  any,  doth  refer  tbe 
cause  to  Master  Commissioner  BenU  to  state  and  report 
an  account  of  said  interest,  provided  the  parties  cannot 
agree  upon  the  same.'' 

And  afterwards,  (viz.  on.  tbe  Ist  of  August^  1808,)  die 
plaintiff  having  been  served  with  a  copy  of  the  decree, 
and  failing  to  show  cause  to  the  contrary,  the  biH  was 
dismissed  with  costs ;  whereupon  an  appeal  was  taken  to 
the  court  of  appeals* 

Thur^datf^  December  19th,  1811^  tbe  following  was 
pronounced  as  the  opinion  of  this  court. 

<'  The  court  is  of  opinion  that  the  chucellcHr  »^ 
in  dissolvmg  the  injunction,  on  the  failure  of  die  appd* 
knt  to  pay  the  sum  stated  in  the  decree ; 

^  1st.  In  not  directing  a  sale  of  the  mortgaged  pre* 
mises ;  whereby  the  appellant  would  have  received  the 

(l)  Note.  Bec^  wm  one  of  the  negroes  eonvcyed  hj  Uie  deed  of  tcvst, 
and,  u  At^^er  pretended,  wu  the  propeily  of  one  of  hb  daogfaten  ^\hc^  am 
inftuit)  by  a  preTiout  gift  fitMU  hiintelC  The  daoghter'd  right,  if  die  bsd  ds^ 
)«il  sever  beoa  Miertcd* 
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l^aidoe  of  the  value  thereof,  beyond  that  sum,  if  it  iroiM 
have  sold  for  more ;  and, 

*^  2dly.  Because  the  appellant  had  procured  the 
dower  right  of  Kiger^s  wife,  which  had  not  been  re« 
iinquished  to  the  appellee,  and  Who  ought  not  to  havo 
been  placed  in  a  better  situation  than  he  stood  under  his 
mortgage;  and  the  court,  in  letting  the  appellee  into  poa- 
aession,  or  in  directing  a  sale,  ought  to  have  guarded  the 
appellant^s  right  to  the  dower  interest,  which  has  now 
accrued,  provided  Mrs*  Kigcr  haa  survived  her  hus* 
band. 

^*  But  the  court  also  etfeed,  as  to  the  amount  which  wa^ 
properly  chargeable  on  the  mortgage,  as  it  respects  the 
appellant,  who  claims  as  a  purchaser  under  the  mortga* 
gpr;  that  is  to  say,  in  allowing  to  the  appellee  the  sum 
of  two  hundred  and  ninety-ieven  dollars  on  account  of 
deficiency  in  the  quantity  of  land. 

^^  The  purchaser  from  the  mortgagor  will  be  bound 
for  the  amount  intended  to  be  secured  by  die  mortgage, 
but  not  for  other  claims,  of  the  mortgagee,  on  the  mort- 
gagor) especially,  if  he  has  received  no  notice  of  such 
claims. 

**  In  this  *csise,  neither  the  mortgage,  nor  the  deed 
of  trust,  gives  notice  of  thie  claim,  on  account  of  a  de- 
ficiency of  the  quantity  of  land ;  but  as  well  the  mort- 
gage and  deed  of  trust,  as  the  communications  between 
the  parties,  had  reference,  first,  to  the  inability  of  Tid- 
tall  to  convey,  and,  secondly,  to  the  sum  to  be  paid  %o 
him  to  procure  the  title,  if  he  could  convey.  But  as  to 
a  claim  on  Kigerfot  a  deficiency  in  the  quantity  of  land^ 
the  porchaser  had  no  notice  thereof.  That  sum  of  two 
hundred  and  ninety-seven  dollars  must  therefore  be 
taken  from  the  sum  of  fo^r  hundred  and  eighteen  dol- 
lars and  forty -nine  cents,  decreed  to  be  paid;  which 
will  leave  one  hundred  and  twenty'^one  dollars  and  forty- 
nine  cents,  to  which,  with  the  interest  thereon,  the  mort- 
gaged premises  are  to  be  subjected  in  the  hands  of  the 
aoD^Uant* 
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*  ^\%\^^  ^  Decree  reversed  with  costs  %   and  suit  remanded  to 

be  proceeded  in  to  a  final  decree  according  to  the  princi- 

^*^  pies  of  this  decree." 

Price. 


7Aurt<lriy» 

^iw^  Young  against  Price  and  others* 

ci^m!£uxtr      UPON  an  appeal  from  a  decree  of  the  superior  court 

o(\htlit!nt!'  ^^  chancery  for  the  Richmond  district,  by  which  a  bill, 

Mt    aneMcd  elLhibited    by    William    Tourtff^   against    WilUam    Price^ 

ought  to  be  administratdr  of  Charles  Price^  kobert  Price^  and  Samuel 

espeeiaiiy/  if  Williamson^  was  dismissed  with  costs. 

of'^e^^Tw      The  complainant  having  purchased  of  Charhs  Price^ 

ring^iohihe  ^Efcnt  for  Robert^  a  mill-seat  in  the  county  of  Henrico^  for 

owner  of  the  jhe  sum  of  130/.  of  which  40/,  remained  uopaid,  was  in- 
land, to  whom  ^ 
tuoh  damngea  formed  by  Samuel  Williamson^  that  he  was  owner  of  the 

acqaieteed  in  land  which,  in  the  year  1776,  had  been  condemned,  upon 
of*the***mlii^  a  writ  oi  ad  quod  damnum^  for  an  abutment  of  the  mill 
or^Tbj^Ho"  ^^™>  *"^  ®*^*'  "*^*  connected  with  the  milli  and  that 
nn  h'ts  part  the  damages  assessed  in  his  favour,  including  those 
allowed  his  brother,  Thomas  Williamson^  (who  owned  a 
part  of  the  said  land,  of  which  he  the  said  S.  Williamson 
had  since  become  the,  purchaser,)  had  never  been  paid. 
He  therefore  demanded  the  same,  (amounting,  with 
nineteen  years^  interest,  to  54</.  \%s.)  and  threatened 
to  institute  an  action  of  ejectment  for  the  land,  if  pay- 
ment were  refused.  Upon  this,  the  complainant  gave  the 
said  Robert  Price  a  written  notice,  that,  unless  he  would 
pay  the  money  so  demanded  by  Williamson^  the  com- 
plainant would  be  obliged  to  pay  it,  and  to  claim  a  dis- 
count for  it  {  whereupon,  i?©itfr^  Price  having  refused,  or 
neglected,  to  make  the  payment,  or  to  settle  the  business 
in  any  other  way,  the  complainant  paid  to  Williamson  the 
54/.  12f.  and  took  a  special  receipt,  stating  the  circum- 
stances. 

A  suit  at  law  was  afterwards  brought  by   William 
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Pficcj  adminiatrator  of  Charke  Pric^,  upOQ  iht  com-     ^fgj{;"» 
plainaiit*8   note  for  40L ;  and  judgment   obtained;    to       — — 
enjoin  which,  and  to  recover  the  difference  between  that       ^**J"^ 
sum  and  the  54/.  t2s.   were   the  chief  objects  of  the 
bill. 

The  ground  relied  upon,  for  relief  in  equity  against 
the  judgment  was,  that  the  complainant  was  unable  to  set 
off,  at  common  taw,  against  his  note,  the  sum  he  had  paid 
as  aforesaid ;  to  reimbursement  of  which  he  was  justly 
entitled,  either  from  the  estate  of  Chark^  Price^  or  from 
Robert  Price^  for  whom  the  said  Charles  was  agent ;  the 
mill-seat  having  been  sold  to  the  complainant  without 
notice  of  the  encumbrance,  and  he  having  been  compel- 
led to  pay  this  money  to  avoid  an  ejectment,  which  must 
have  been  succes^sful  against  him,  since  he  had  nothing 
to  show  to  maintain  a  title ;  the  records  of  Henrico  court 
being  destroyed  by  the  British  troops  in  the  late  wan 

The  defendants  were  severally  called  upon  to  answer 
and  say,  **  whether  th<i  said  Robert^  or  Charles  Price^  ever 
paid  to  the  said  WUHamson  the  damages  assessed  by  the 
jury  on  Robert  Price* s  petitioning  Henrico  court,  for 
an  acre  of  S.  Williamson^s  land  ?  The  defendant  Wil' 
liamson  was  particularly  required  to  say  whether  he  did 
not  compel  the  complainant  to  pay  the  54/.  12s.  as 
aforesaid?^  A  decree  was  also  prayed  against  him; 
that,  ^^  if  he  had  received  more  than  he  ought,  he  should 
be  directed  to  refund  the  money  with  interest.'* 

William  Price^  in  his  answer,  averred  that  he  always 
understood,  and  verily  believed,  that  Robert  Price  had 
paid  {without  taking'  a  receipt)  the  whole  of  the  damages 
assessed  to  Thomas  WiUiamson ;  (saying'  nothing  of  da^ 
mages  allowed  to  Samuel  Williamson;)  thsit  Charles  Price 
was  applied  to  by  the  complainant  to  purchase  the  mill- 
seat  ;  that  the  complainant  was  well  acquainted  with  the 
circumstance  that  a  part  of  the  land  had  been  condemned 
by  a  jury,  and  insisted  that  the  difficulties  relative 
thereto  should  be  removed  before  he  would  make  the 
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^tm^'     purchase ;  "  whereupon  the  said  Charles  Price  applied  to 

'_  the  said   Thomas  Williamsony  in  whose  favour  the  4a- 

Young       mages  had  been  assessed  as  aforesaid,  paid  him    the 

W««-       amount  thereof j  and  took  a  receipt  for  the  same ;  as  the 

respondent  thinks  he  shall  be  able  to  prove:''  but  of 

this  no  proof  was  oMuced.    The  respondent  contended 

that  the  payment  by  the  complainant  to  Samuel  William^ 

son  was  in  his  own  wrong,  and  ought  not  to  operate  to 

the    prejudice  of  Robert   Pricer  or  of  thq    estate   oC 

Charles  Price* 

The  answer  of  Robert  Price  said  noMrt^  about  ■  da-^ 
mages  assessed  to  Thomas  Williamson^  but  alleged  that 
^^  when  this  respondent  obtained  an  order  of  court  for 
building  said  mill,  the  said  Samuel  Williamson  promised 
to  remit  to  him  whatever  damages  the  jury  might  assess^ 
fqr  the  injury  by  him  sustained  by  the  erection  of  the 
said  mill :  but  this  defendant,  not  satisfied  with  his  said 
promise,  tendered  him  the  whole  amount  of  the  said 
damages,  which  this  defendant  does  not  believe  exceeded 
three  pounds ;  but  the  said  Samuel  Williamson  being,  or 
pretending  to  be,  miivdful  of  his  said  promise,  refused 
the  money  when  tendered  by  this  defendant*  And,  fur- 
ther, this  defendant  conceives  that^  as  the  said  Charles 
Price  was  only  authorized  to  sell  the  said  mill,  as  she 
stood,  without  any  clause  of  warranty  to  bind  this  defend^ 
ant,  and  as  the  complainant  may  have  paid  the  said 
mm  of  54/.  12«.  improperly  and  in  his  own  wrong,  this 
defendant  should  not  be  thereby  aggrieved.'' 

Samuel  Williamson  having  departed  this  life,  without 
answering  the  bill,  a  bill  of  revivor  was  filed  against  Dab^ 
ney  Wiliiamsonj  his  executor,  who  appeared  and  pleaded 
to  the  court's  jurisdiction,  on  the  ground  that  if  the  plain- 
tiff had  any  right  against  his  testator  on  the  subject  mat- 
ter of  the  said  bill,  he  had  his  remedy  in  the  most  ample 
manner  at  common  law."  He,  also,  answering,  said,, 
"  that  his  testator  was  justly  entitled  to  the  money  re- 
ceived by  him  from  the  complainant,  for  the  damages  Ix;^ 
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tbe  btU  mentioned,  which  had  not  been  paid  or  diacharged    Ma«ch, 
to  his  testator,  in  any  shape,  before  the  complainant  paid      ■■ 
them,  as  far  as  this  defendant  knows,  has  heard,  or  be-       Y<»ng 
lieves ;  that,  on  the  contrary,  his  testator,  until  payment       P'*^^- 
aforesaid,  always  asserted  his  right  thereto ;   and   the 
payment  of  those  damages  was  in  consideration  of  hio 
tesutor's  relinquishing  his  right  (which  was  unquestion* 
able)  to  the  ground  which  the  pond  of  the  miU  then 
covered/' 

No  depositions  were  taken  on  either  side.  The  deed 
from  Robert  Pricey  to  the  complainant^  for  the  mtll«seat 
in  question,  which  deed  was  among  the  exhibits^)  contain* 
ed  a  clause  of  general  warranty. 

The  late  chancellor,  Wythe,  on  the  18th  of  May^ 
1801,  overruled  the  plea  to  the  jurisdiction,  and  direct- 
ed *^  a  jury  to  beempannelled  and  charged,  before  the 
county  court  of  Henfico^  to  inquire  what  damages  the 
said  court,  upon  hearing  the  petition  of  the  defendant 
Robert  Price^  for  leave  to  build  the  mill  in  the  bill  men- 
tioned, did  adjudge  that  the  said  defendant  should  pay 
to  owners  of  lands  which  would  be  overflowed?  and 
Tvho  were  those  owners  f  (which  inquiry,  by  loss  of  the 
record  of  proceeding  upon  the  said  petition,  (as  is  sug- 
gested,) hath  become  necessary  0  and  whether  that  de* 
fendant  paid  those  damages  f  and  that  the  verdict  of  the 
jury  be  certified/'  8tc. 

No  step  appears  to  have  been  taken  to  carry  this 
order  into  effect.  And  on  the  8th  of  September^  1808, 
the  present  chancellor  set  it  aside,  and  dismissed  the 
bill,  as  to  all  the  defendants,  with  costs;  from  which 
decree  the  plaintiff  appealed. 

The  following  was  pronounced  as  the  opinion  of  this 
court. 

VOL.  II.  68 
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March,         <«  The  court  is  of  opinioo  that,  uoder  the^actual  circum« 
'        stances  of  this  case,  and  especially,  the  great  lapse  of 
Young       ^jgie  which  has  occurred  since  the  assessment  of  the  da« 
Price.  ^      mages  under  which  the  claim  of  Samuel  Williamson  to 
the  sum  in  controversy  is  founded,  and  the  acquiescence 
of  the  said  Samuel  Williamson  (who  probably  resided  in 
the  neighbourhood)  in  the  building  the  mill,  (for  which 
*    '  these  damages  were  given,)  without  claim  or  objection 
OD  his  part,  the  damages  aforesaid  ought  to  be  presumed 
to  have  been  paid;  and  that,  therefore,  the  bill  of  the 
appellant  as  to  the  appellees,  William  Price  and  Robert 
jPrtccf,  was  properly  dismissed  by  the  decree  now  in  ques^ 
tion  ;  but^  inasmuch  as  the  payment  of  the  sum  of  fifty- 
'    four  pounds  twelve  shillings,  by  the  appellant  to  the  said 
Williamson^  was  coerced  by  represcnutions,  on  the  part 
of  the  latter,  which  made  it  proper  for  the  former  to 
come  into  a  court  of  equity  to  have  the  questions  re« 
suiting  from  the  claim  aforesaid  adjusted,  if  not,  to  pay 
the  said  sum  to  the  said  Williamson  in  the  first  instance^ 
and,  (as  the  matter  now  appears,)  the  said  sum  being  so 
paid  to  him  without  considerntion ;  the  court  is  of  opt* 
nion  that  the  said  bill  ought  to  have  been  sustained  as  to 
the  appellee  Dabney  Williamson^  and  he.  decreed  to  repay 
the  sum  aforesaid,  with  interest  and  costs,  to  the  appel- 
lant.     Therefore,  it  is  decreed  and  ordered  that  the  said 
decree,  so  far  as  it  dismisses  the  bill  as  to  the  last-men- 
tioned appellee,  be  reversed  and  annulled ;  that  the  residue 
thereof  be  affirmed ;  and  that  the  appellee  Dabney  WiU 
liamsony  out  of  the  estate  of  his  testator  in  his  bands  to 
be  administered,  if  so  much  thereof  he  hath,  but,  if  not, 
then  out  of  his  own  esute,  pay  to  the  appellant  bis  costs 
by  hifT^  expended  in  the  prosecution  of  his  apj>eal  afore- 
said here.     And  this  court,  proceeding,  S^c.  it  is  further 
decreed  and  ordered,  that  the  appellee  Jiabney  IVHRam' 
sony  out  of  the  estate  of  his  testator  in  his  hands  to  be 
^^ip'i^isteredji  if  so  n^uch  thereof  he  hath,  pay  to  the  ap- 
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l^ellant  the  said  sum  of  54/.   12^.  with  intei'est  thereon,  to  ^^^^^^* 

be  computed,  dfter  the  rate  of  &i;tpet  centum  per  annum^ 

from  the  19th   day  of-rfu^w^^  1795,  till  paid,  and  hii  M«»«d*y 

costs  by  him  expended  in  prosecuting  his  sUit  in  the  said  Utti«p^* 
court  of  chancery  ;  but,  if  not,  then  the  costs  aforesaid 
to  be  levied  of  his  proper  goods  and  chattels^^ 


llolladay  and  Wife  agai?ist  Litllepage.  JaturHay. 

IN  an  action  of  detinue,  in  the  district  court  of  Rich-  J;  ^n  detinue, 

'  if  a  ne}>;ro  wo* 

mondy  the  declaration  demanded  "a  negro  woman  slave  man.hy name, 

and  her  «*m- 

Ami/^  and  her  issue^  of  the  value  of  1,000  dollars,  and  «tfe*'  (without 
Rachely  a  negro  woman  slave,  and  her  issuer  of  the  value  be  denuinded 
ef  1,000  dollars.*^  Pleas,  wen  detinet^  and  the  act  of  limit-  i?o!ll*and*tfrj 
ations,  and  issue.  The  verdict  was,  •^that  the  defend- J^^^'j'^^'lJ  the 
ant  doth  detain  the  negro  woman  slaves  in  the  declara-  i"*°*»  i**^  ;?*- 

°  feet  (if  any)  is 

tion  menttodcd,  to  wit.  Amy  and  RatheU  and  the  issue  f«"^»   «»<* 
of  the  said  Amy  named  Maria^  and  the  issue  of  the  said  should  be  en* 
Rachel  named  i^i>on,  in   manner  and   form,  be;  that  ingtoUie?er< 
the  said  Amy  is  of  the  price  of  100/.  the  said  Rachel  of  ^^^ 
the  price  of  100/.  the  said  Maria  of  the  price  of  50/.  and  ^,Eppe^Suf 
the  said  Dixon  of  the  price  of  50A  and  that  the  action  of  *^^-  P**  ^• 
the  plaintiff  did  accrue  ivithin  five  years  next  before  the  «.  The  fkiiiiig 
suing  out  the  original  writ,"  &c.  and  damages  were  as-  ratevafue^tuy 

J.     r  ^       fii"  each  slave de- 

sessed  to  forty  shillings.  manded,  it  an 

A  motion  was  made  in  arrest  of  judgment,  on  the  ^[^  bT^'S 
ground  that  the  declaration  was  vag^e  and  uncertain^  in  SJt '•'^f'^^JJ^ 
demanding  the  issue  of  the  two  negro  women  therein  ^y  •  verdief 
mentioned;  that  the  jury  erred  m  finding  for  the  plain-  vaiuet. 
tiff  the  two  negroes  Maria  unA  Dixon,  whose  barties  were  a  It  is  not  er- 
not  mentioned  in  the  declaration  :  and  that  the  jury  j?J^fiJJ3^«^ 
found  general  damages,  which  applied,  as  well  to  the  Jjf  dwSnST 
detention  of  the  negroes  not  named  in  the  declaration,  i»  feTen»l  siavet} 

.  .         .         N  '         but  !he  aiter^ 

of  those  who  were  tiamed  therein,  fioHv^   value 

The  district  court  was  of  opiQion  that  the  said  errors  ou^  to*  'b« 

•fparftteh 
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vere  sufficient  hiUw  to  arrest  the  judgment*  It  was 
therefore  considered^  ^  tituA  the  fdMOttff  take  notyng  fay 
his  bill,  &c  and  that  die  defendant  go  thereof  witbovft 
day^  and  recover  his  C98U^^  Sec. 

From  which  judgment  the  fdaintiflF  appealed^ 


Botts^  for  the  appellant.  The  names  of  the  slaves  are  not 
indispensably  necessary  in  the  declaration.  If  the  reverse 
of  this  position  were  established,  a  child  not  yet  named 
could  not  be  recovered :  and  it  is  not  certain  that  the 
issue  in  this  case  (being  infants)  had  names  at  the  time 
the  declaration  was  filed. 

Reasonable  certainty  is  all  that  the  law  requires  in  an 
action  of  detinue.  The  not  naming  a  horse  is  no  defect 
in  the  declaration,  notwithstanding  he  has  a  name  of  no- 
toriety. If  a  negro  has  Iei  common  name,  (such  as  John 
or  Tom^  the  description  is  by  no  means  certain.  The 
words  ^^  issue  of  a  mother,"  who  is  named,  describes  the 
individual  more  positively. 

2.  If  this  declaration  be  defective,  it  is  cured  by  the 
act  of  jeofails ;  according  to  which  judgment  is  not  to 
be  arrested  ^^  for  omitting  the  averment  of  any  matter, 
without  proving  which  the  jury  ought  not  to  have  given 
such  verdict."     Besides,  two  negroes  were  well  named, 
and  well  found.     Judgment  ought  to  have   been  entered 
for  those  two^  at  any  rate.     Yet  the  court  arrested  it  al- 
together.    The  only  objection  is,  that  general  damages 
were  assessed  for  all  four.     This,  then,  was  error  in  the 
verdict;  not  in  the  pleadings;  and,  at  utmost,  a  venire 
(n)  Biffin-  dc  novo  should  have  been  awarded.(a) 
jiucker^   2        3.  Cosis  Were  improperly  given  against  the  plaintiff  r 
'     *    *  the  rule  being,  that  *^  where  judgment  is  arrested^  each 

T^^^^^ST  v^^^y  v^y^  ^'*  ^^^  costs.**;*) 

(I)  Note.  Thit  is  not  law  id  Virginia,  In  1  lUv.  Ctkpp,  lia  e.  TS^ 
s.  \7  ntl  Jiiiem^  h  i|  enacted^  that,  <*  iy|  all  catet  where  judgmeot  shall  be 
given  for  the  defond«nt*  be  shall  reoorer  bis  eosU.''  And  (p.  ti.  o.  6S.  s.44>) 
<*  it  than  be  lawfal  for  the  distrSot  courts^  kt  any  ctauie  origiBatlag  ther^ 
where  the  Terdict  or  judgment  shall  be  given  for  the  defendabt«  to  awarfl 
eosU  to  the  parly  in  whose  £itoar  lueh  judgment  ahtll  be  giten.'* 
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T^  Attomty-General^  contra,  rdwd  disefiy  on  tlw  ^i.*?** 
doctrine  that,  m  detmue^  a  greater  degree  of  certainty  is  «— .* 
required  than  in  ordinary  aaion8*(a)  ^*^Jor*^*" 

Tuesday^  November  Sth^  the  president  pronouneed  the       ^^^^ 
following  opinion  of  the  ciMitt.  (a)  BuUei'% 

**  This  court  (not  admitting  that  the  omission  to  state  'pitckej't  M 
the  names  of  the  issue  of  the  female  slaves  in  the  declarar  ^^ 
tion  mentioned  was  important,  and  being  of  opinion  that 
ihe  declaration,  not  laying  a  separate  value  as  to  all  the 
negroes  demanded  thereby,  might  have  been  held  errone- 
ous upon  demurrer)  is  yet  of  opinion  that  the  judgment 
of  the  district  court  is,  in  this  case,  erroneous ;  the  lat- 
ter defect  being  cured  by  the  verdict,  which  has  severed 
the  value  aforesaid  ;  and  the  former  being,  at  most,  only 
Vifaci  imperfectly  stated^l)  and,  consequently,  cured  by 
the  verdict,  which  finds  the  names  of  the  issue  of  the 
female  slaves  in  the  declaration  mentioned.     It  is  there- 
fore adjudged  that  the  judgment  aforesaid  be  reversed, 
Vith  costs,  and  entered  for  the  appellant,  pursuant  to  the 
verdict.** 

(I)  Note.   See  Piilgham  ? .  Ughifiot^  «  Call,  257. 


Henry's  Executor  against  Elcan,  tredrnm^. 


and 
The  Same  against  Pickett,  Pollard  and  Johnson. 


JJeeember 
IS/A. 


THESE  were  actions  of  assumpsit^  originally  brought  Uajndgmmt 
in  the  Hustings  court  of  the  city  of  Richmond^  by  yokn  i^ro^rf^^ 
Henry,  against  Marcus  Elcan^  and  Pickett,  Pollard  and  forte,»*u!S 

one  handred 
dollars,  exolasive  of  costs,  be  reversed  by  •  su|>erior  court  of  law,  upon  a  writ  ^ supertedeaaf 
whereupon  jadgment  is  entered  that  the  plaintHf  Uke  nothhi^  by  hit  bUI,  See.  he  cannot 
appeal  to  the  ooort  of  appeals ;  noiwithsUiiUius  his  decUu;atu»a  demaaded  a  iarg<er  sum  thaa 
one  hundred  doUars. 

See  Cookt  ▼•  PHet.  mie.  UK 
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^isn^"'     y^^n^ort.     In  the  former  case,  the  plaintiff*  by  his  decla" 

ration  demanded  139/.  16*.  8rf-  for  certain  tobacco   sold 

Me*«m  ^j  delivered :  and  in  the  latter  157/.  19*:  3rf.  on  a  simi- 
^*— i'\^^'  lar  account.  The  judgments  were  for  24/.  O*.  Sd.  and 
25/.  16*.  Sd.^  besides  costs.  Upon  writs  of  supersedettM^ 
they  were  both  reversed  by  the  district  court  of  Rich- 
tnond^  and  judgments  entered  for  the  plaintiffs  in  error^ 
*^  that  the  original  plaintiff  take  nothing,*'  &c.  From 
which  judgments,  appeals  were  taken  to  this  court,  and» 
having  abated  by  the  death  of  yohn  Henry f  were  rcvi- 
ved  in  the  name  of  his  executor. 

Friday^  December  aO//i,  Judge  Roane  pronounced  the 
opinion  of  the  court,  that  the  appeab  be  dhmissedf  the 
matters   in   controversy,  exclusive  of  costs,  being  too 
<a)  See  t  small  to  give  this  court  jurisdictioni(a) 

Jiev,  Code,  c. 
03. 1.  S. 


Weiinetdav,  Mclson  agauist  MelsoD^s  Admini^ator. 

Mtrch  liihy 
ISli. 

The  domain  TH  IS  was  an  action  of  assumpsit^  on  behalf  of  Jona* 
Irw,  upon  \u  than  Mehon  against  Smith  Melson^  in  the  county  court  of 
county  oourt  Accomdck.  The  declaration  demanded  48/.  3*.  2^.  for 
i"''^8;il>Trior^^  goods,  &c.  sold  and  delivered.  The  verdict  and  judff- 
*^^J^,\^T'  mem  was  for  29/.  6*.  exclusive  of  costs.    Upon  a  writ  of 

arc  not  to  be  ■ 

reekonecl    m  supersedeai^  the  judgment  was  affirmed  by  the  district 

^* matter  m   court,  With  costs  and damage9  according' to  law;  where- 

for  u^pup-  Upon  the  plaintiff  in  error,  who  was  defendant  m  the 

IS*  IcIwT"?- county  court,  appealed  to  this  court. 

^^,  ^T^'      '^^^  "^^  ^**  submitted,  on  the  question,  whether  the 

^id^ITt'^b^  ^awwz^^*  aJlQwed  by  Jaw  upon  the  affirmance  of  die  judg> 

for  ie$»  than  mcnt  were  to  be  considered  as  part  of  the  ^^  matter  in  con- 
one    hundred  „>-  n  ,  .i»   .      .     ,  ...  .       . 

doiiart;    bttt  troversy  /\i)  so  that,  if  the  judgment,  added  to  the  da* 

would  amount 

to    mvre,    by  (i)  See  1  Rev.  Code,  c.  63.  •.  2. 

addiHij^thedO' 

nui^^es,  upti  ajbmumcef  ao  appeal  does  not  lie  Co  the  court  of  appealt^ 

^e  /letups  Executor  t.  Ekan,  ante,  541. 
0 
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fnageSf  amounted  to  more  than  one  hundred  doliarSi  an     ^,^^J"* 
appeal  to  this  court  would  lie.  — 

V. 

Thursday^  March  12/A,  the  president  reported  the  opi^     Mo«eief. 
nion  of  the  court,  that  the  appeal  be  dismissed  for  want 
of  juriadiction. 


Gay  against  Moseley.  rki^tduy, 

September 
S6M,  1811. 

DETINUE  for  a  slave  named  Becky  by  WilUam  Gay,  ;J;^^^^t 
Uiistee,  and  for  the  benefit  of  Susanna  Eldrtdge^^  against  fore  or  after 
francis  Ja^seley^  m  the  county  court  of  Bucktngkanu  vent  fnmcJt 
Pleas,  fiQn  detinety  and  the  statute  of  kmitat'tons.  On  the  having  remtu. 
trial  of  the  cause,  the  plaintiff  produced  in  evidence  a  ^mcncc-*** 
deed  of  trust,  bearing  date  the  1st  oi  Aprils  1790,  be-  1;^^^^^ //JlJ^ 
tween  David  Meade ^  of  Maycox^  in.the  county  of  Prince  J^  y^J^  '/* 
George,  of  the  first  part,  William  Gay^  of  the  county  of  powuUm^ 
Powhatan^  of  the  second  part,  and  Susanna  Eldridge^  demand  made 
niece  of  the  said  David  Meade ^  of  the  county  of  Bucking-  ^tbe  fonder, 
hamj  of  the  third  part,  which  was  recorded  in  Henrico  JemUiw  aS- 
county  court,  the  6th  day  of  the  same  month.  By  this  J?^^C^^ 
deed,  in  consideration  of  lovfc  and  natural  affection,  and  f*"  •"  »^n>«»«*- 

'  ^    ^  u»g  in  pow«&- 

also  of  five  shillings,  sundry  slaves  were  conveyed,  by  the  sion,  ai  to  ere- 
Bsad  Meade^  to  the  sole  use  and  behoof  of  the  said  Susan*  purc/ufera 
naj  (wife  of  Rolfe  Eidridge^)  for  and  during  her  natural  * 

life,  and,  after  her  death,  to  and  for  the  use  of  such  child,  ^fj^thl^hhl 
or  children,  of  her*s,  as  she  might  by  will  appoint;  and  ^^»  ®'  **^  • 
in  default  of  such  appointment,  to  and  for  the  use  of  all  from  the  len' 
her  children  and  their  heirs  foreven  The  slave  in  the  i,T*the^wrt 
declaration  mentioned  was  proved  to  be  the  daughter  of  ^he^^^'^% 
a  female  slave  mentioned  in  the  said  deed.  The  plain-  '^^g^n^ 
tiff  also  produced  two  witnesses  to  prove  that  Rolfe  El-  '»   »<»*   *^^' 

■^  ■  ^  ,       •'  cient  to  do ». 

dridge^  and  the  said  Susanna  his  wife,  said^  when  the  way  the  effcet 
slaves  came  to  his  possession,  (which  happened  several  teiticm. 
years  after  their  mftrriage,  and  12  or  14  years  prior  to 
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the  date  of  the  deed,)  that  the  same  were  a  loam  front 
David  Mefide;  and  that  Rolfe  Eldrtdge  made  the  same 
declaration  and  acknowledgment,  at  sundry  times,  be- 
fore, and  withb,  five  years  preceding  the  date  of  the  said 
deed*  The  defendant  by  his  counsel  moved  the  court 
to  withhold  the  said  deed,  and  the  evidence  of  the  said 
witnesses  from  the  jury ;  **'  there  being  no  other  testimo* 
ny  in  this  cause,  but  the  acknowledgments  of  the  said 
Xolfe^  and  SusannOf  and  the  circumstance  that  the  deed 
aforesaid  is  in  the  handwriting  of  the  sM  Solfe^  ta 
prove  any  loan  from  the  before  named  David  Meade^  or 
any  title  in  them  to  the  said  slaves :  but  the  court  per- 
mitted  the  deed  aforesaid,  and  the  testimony  of  the  two 
witnesses  aforesaid,  to  go  to  the  jury :  because  the  de- 
fendant had  previously  examined  witnesses,  on  his  part« 
to  prove  what  had  been  the  declarations  of  the  said 
Rolfe  Eldrtdge  on  the  same  subject,  though  subsequent 
to  an  examination  by.  the  plaintiflP,  of  a  witness  to  prov« 
that  the  deed  aforesaid  was  in  the  handwriting  of  the 
said  Rolfe  :^^  to  which  opinion  the  defendant  excepted. 

The  plaintiff  produced  one  of  the  subscribing  witnesses 
to  the  deed,  by  whom  be  proved  the  execution  thereof^ 
and  that  the  same  was  written  by  Rolfe  Eldrtdge;  i^o 
proof  that  the  defendant  had  purchased  the  negro  Beck 
at  a  sheriffs  sale,  by  virtue  of  a  writ  oifierifatiaez^vaiii 
the  said  Rolfe  for  a  debt  which  he  contracted  tn  the  year 
1 800 j  that  the  creditor,  at  that  time,  had  heard  of  ihe 
deed  aforesaid ;  and  that  the  sheriff*  and  the  defendant 
also,  were;  on  the  day  of  sale,  notified  and  informed  of 
the  said  deed,  the  sheriff  by  letter  from  the  plaintiff,  and 
the  defendant  by  verbal  information  from  the  plaintiff's 
agent,  who  forbade  the  sale ;  and  that  the  defendant  bad 
possession  of  the  negro  Beck  at  the  time  of  issuing  of 
the  writ  in  this  cause*     The  defendant  produced  several 
witnesses,  who  proved  that  Rolfe  Eldrtdge  had  posses- 
sion of  the  negroes,  in  the  said  deed  mentioned,  12  or 
14  years  before  its  date ;  and  that  he  had^  at  sundry 
times,  before  and  within   five  years  preceding  the  same 
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date,  declared  that  part  of  the  said  negroes  were  his 
own  property ;  and  that  th^ey,  knowing  the  circumstances 
of  the  said  Roife  Eldridge^  before  his  marriage,  supposed 
and  believed  that  the  aforesaid  negroes  had  come  to  him, 
by  his  wife,  as  part  of  her  portion.  <  And,  this  being  all 
the  evidence  in  the  cause,  the  plaintiff  moved  the  court 
to  instruct  the  jury  that  the  law,  upf^  the  evidence  afore- 
said, was  in  his  favour ;  and  the  court  did  so  instruct  the 
jur)' :  to  which  opinion  the  defendant  also  excepted. 

Verdict  and  judgment  for  the  plaintiff. 

Upon  an  appeal  to  the  district  court  of  Prince  Edward, 
it  seemed  to  the  coujrt  there  that  the  said  judgment  was 
erroneous,  in  this,  that  the  county  court  admitted  impro- 
per evidence  to  go  to  the  jury ;  and  also  that  the  court 
was  too  general  in  its  instructions  to  the  jury.  It  was 
therefore  considered,  that  the  same  be  reversed  and  an- 
nulled, as  far  back  as  to  the  issue ;"  from  which  judgment 
the  plaintiff  appealed. 


445 


March, 

iSn. 

Gay 

y. 
Moteley. 


After  argument,  by  Peyton  Randolph^  for  the  appellant, 
and  Wickham^  for  the  appellee,  the  following  was  pro- 
nounced, on  Monday^  March  16, 1812,  by  Judge  Roane, 
as  the  opinion  of  this  court,  consisting  of  Judges  Roane, 
Brooke,  and  Coalter* 

**  The  court  is  of  opinion,  that  the  female  ancestor  of 
the  slave  in  the  declaration  mentioned  having  been  loaned 
hy  David  Mead  to  Rolfe  Eldridge^  and  the  said  Rolfe 
Eldridge  having  remained  in  possession  of  the  said  slave 
more  than  Jive  years  since  the  commencement  of  the  act 
to  prevent  frauds  and  perjuries,(a)  without  any  demand  W  i  ^^^ 
made  on  the  part  of  the  lender;  and  the  deed,  under  2. 
which  the  appellant  claims  the  said  slave,  in  trust  for 
the  benefit  of  Susannah  Eldridge^  not  having  been  duly 
recorded  in  any  court  contemplated  by  that  act,  the  same 
is  not  competent  to  do  away  the  effect  of  such  possession 
enuring  in  favour  of  the  creditors  of,  or  purchasers  un- 
der, the  said  Rolfe  Eldridge;  and  as  to  the  notice  which 

VOT..  IT.  B9 
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is  alleged  in  the  bill  of  exceptions  to  have  exifl|ed,  in  the 
creditor  under  ivhose  execution  the  appellee  purchased, 
and  in  the  said  appellee  himself,  of  the  existence  of  the 
said  deed  of  trust,  the  court  is  further  of  opinion  that, 
under  the  true  conitruction  of  the  act  aforesaid,  the  lapse 
of  five  years'  possession,  as  aforesaid,  was  intended  to 
shut  up  and  conclude  all  inquiries  as  to  such  notice,  and 
to  avoid  the  perjuries  arising  therefrom,  in  relation  to 
controversies  between  persons  claiming  the  property  loan- 
ed as  aforesaid,  under  the  lender,  and  the  creditors  of^ 
and  purchasers  under,  the  persons  so  remaining  in  posses- 
sion :  on  this  ground,  (without  deciding  on  any  other,)(l } 
the  court  is  of  opinion,  that  the  judgment  of  the   dis- 
trict court  is  right,  so  far  as  it  goes ;  but  that  the  said 
district  court  ought  to  have  given  an  instruction  to  the 
county  court,  on  such  a  new  trial,  corresponding  with  the 
princi{iies  now  declared." 

Judgment  affirmed,  adding  such  direction;  and  the 
cause  ordered  to  be  sent  to  the  superior  court,  and  from 
thence  to  the  county  court,  for  a  new  trial  to  be  had 
therein. 


(1)  This  coart  ddd  not  tlecide  the  point,  (which  in  this  case  it  was  not  ne» 
cettary  to  decide,)  wliciher  the  instruction  given  by  the  county  court  <o  tbe 
jury,  **  that,  upon  tlie  evidence  the  law  was  in  favour  of  the  plaintiflTy"  was  too 
general  or  not;  but  from  the  case  of  Pislier** Bxe€%tt9r  v.  Zhtncanand  T^um" 
hiUf  1  ff.  &  M.  563.  it  appears  that  the  instruction  in  this  case  vas  errooeoas, 
••ince,(though  it  seemed  to  relate  to  the  law  only,)  in  eflect,  it  declared  the  sufi" 
ciency  of  the  evidence^  not  only  in  point  of  law,  but  as  establishing  facts,  t6 
authorize  a  verdict  for  the  plaintiff.  Instructions  may  be  founded  oafacU 
admitted  by  the  -parties;  otherwise,  they  should  be  prowional^  that,  *•  if 
the  jury  a^tl  be  of  opinion  that  certain  facts  arc  proved,  the  Uw  artsiug  upon. 
those  facts  is  so  and  so;"  tjut  the  court  ought  not  to  express  its  opinion  to 
the  jury  as  to  the  weight  of  the  evidence  going  to  prove  the  focts. 
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RULE  OF  THE  COURT  OF  APPEALS. 

FRIDAT,  DECEMBER  20^,  1811. 

NO  appeal  which  shall  have  been  dismissed,  or  abated, 
by  the  court,  shall  be  reinstated  or  revived,  after  the 
lapse  of  sixty  days  from  such  dismission  or  abatement ; 
except  for  good  cause  shown  to  the  court,  verified  by 
affidavit,  and  upon  reasonable  notice  to  the  adverse  party, 
of  the  time  of  making  the  motion;  nor  then,  except  in 
very  special  cases,  unless  such  motion  be  made  withia 
one  hundreH  and  twenty  days  from  the  time  of  such  dis- 
mission or  a{>atement* 

Provided,  that  if  the  court  shall  n«t  be  in  session  on 
the  day  to  which  such  notice  shall  be  given,  a  further 
time  of  ten  days  shall  be  allowed  the  party,  to  exhibit 
his  motion,  after  the  next  meeting  of  the  court* 

Q^  On  Saturday^  December  21st,  1811,  the  court  ad- 
journed to  th0«6th  day  of  January^  1812. 
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ABATEMENT. 

1.  Set  IstiTB,  No.  3.  Monroe  {Oo^tTiiOv)  t* 
Redman^  240 

S:  Ihe  writ  is  part  of  the  record*  for  the  purpose 
of  amendment  only,  where  issae  has  been 
joined  apon  a  plea  to  the  action.  Payne  and 
Fairfax  v.  Grim,  9Sn 

3.  After  issiie  joined  on  a  plea  to  the  action^  it  is 

too  late  to  move  the  court  to  dismiss  the  soit 
on  the  ground  of  a  defect  in  the  tmit,  or  for 
leave  to  file  a  plea  in  abatement^  $5. 

4.  Process  of  revivor  is  not  neeessary,  in  the 

court  of  appeals,  if  the  appellee  died  between 
verdict  and  judgment  Buckner  and  fVtfe 
T.  Blair  t  336 

5.  See  pRACTicB)  No.  S5,  54 

ACCOUNT. 

I.  U  is  not  error  in  a  court  of  equity  to  direct 
mmmiotionero,  instead  of  a  jwry^  to  state  and 
report  an  account  of  the  profi U  of  land.  Ho- 
bert9*9  Wido-m  and  Beirt  v.  Sianion,  l^ 
^  Rents  and  profits  of  land,  the  possession  of 
whieh  vas  aniawfnily  withheld  by  the  ances- 
tor in  Ms  liietnney  and  by  his  heirs  after  his 
death,  ought  not  to  be  charged  against  his 
executom  and  heiro  jmnthf^  but  apportioned 
among  them*  aeeordaog  to  their  respective 
■nterMts*  tfr. 


3.  See  Equity,  No.  4.    Clay  v.  IfilUanu  and 

othert,  105 

4.  If  a  defendant,  called  upon  to  account  for  sales 

of  certain  public  securities,  deny  that  he^fVer 
received  them,  yet  aver  that  the  proceeds 
were  accounted  for  to  the  plainoff,  **  as 
would  appear  by  the  account  and  receipts 
annexed  to  his  answer;"  he  ought  to  produce 
such  accounts  and  receipts,  or  answer  to  in« 
teiTOgatories  respecting  chem,  if  required  so 
to  do.     Clay  v.  fVilliama  and  ^fter$,        128 

5.  Any  person  interested  in  the  setfiement  of  an 

executor's  account  may  object  to  its  being 
allowed  and  recorded,  and,  being  overruled 
in  such  objection,  may  appeal  to  a'Soperior 
court     Triplets t  Ej?rt  v.  Jamemn^        242 

6.  A  commissioner's  report,  iferroneouo  upon  ito 

facet  may  lie  objected  to  at  the  hearing  oC 
the  Qtose,  thou^  no  exception  be  previously 
filefl ;  and,  also,  m  the  appellate  court,  thou^ 
no  exception  appears  to  have  been  taken  m 
tho  court  below ;  but,  without  such  excep< 
tion,  it  cannot  be  impeached  on  grounds»and 
in  relation  to  subjects,  which  may  be  affected 
by  extraneons  testimony.  fVhite't  JSr'rt  v. 
Johnoon  and  otherr,  S85 

7.  Whether  interett  ought  to  be  charged  in  an 

administration  account,  is  a  question  the  de- 
eiaion  of  which  may  depend  upon  extraneous 
testimony,  ib, 

8.  A  failure  to  set  forth,  in  a  commissioner's  re- 

port, that  notice  was  g^ven  to  the  parties^  is 
not  an  error  sufficient  to  reverse  a  decree. 
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if  no  exoepUon  to  the  report  appear  in  the 
record.  White* b  Ex'rt  t.  Johnton  and 
othen,  285 

9.  Want  of  notice  of  the  time  and  place  of  a  com- 

missioner's taking  an  account^  or  the  court's 
acting  upou  die  report  too  foon,  are  not  saf« 
ficient  reasons  for  a  M  of  review;  such  ob- 
jections not  having  been  taken  (as  they  ought 
to  have  been)  before  the  rendition  of  the  de- 
cree.    Winston  v.  Johnson* t  Ex*r9,  305 

10.  A  mutual  onderslanding  and  agreement  be- 

tween a  debtor  and  creditor,  that  suit  shall 
not  be  brought  u|>on  an  account  until  tl\e 
,1,  ■?.!■, i-  ;V.n"K.v.-  ^..  ,_    ^  .    r-      ,■  y    t-c 

turned,  is  «  g*K>il  bii-  in  iht  utii  ui  kiiu Italians 
duHp^  hii  absenet  frnai  liiia  cipUnLrj,  and 
Biaj  \\^  givei)  in  etiilence  lo  jjrt'iiCtft  the 
c«urt*t€.rpufi^tt^  fnim  such  sKctiUia  items 
appeurinn:  to  JiaM  ttettn  due  fi»e  irenii  hcfore 
hill  deatli .  Ihflii dt :y,  £j*r  ^  LiUkjf. -  c*,  f, 
iAtthpus0^  -  316 

It.  A  wife  wbo  Ut^liI  uHh  het  loiibuid,  ^m\  \vas 
maintaTned  by  hmj,  c^nunot,  &tldr  hi»  lUathj 
4cm,nn(l  An  ;h;l'(iijhI  of  jfiv^lt*  whiih  Af  re- 
ceived, fU'  asejiiiriit^fCtijilc  jWtUcd  '*p'>rf  ^/ 
ito  !iUi?h  iierTi'in(!  hftviii^  hi^en  tniidi  hv  In^r  in 
1 1  ia  life  Lime.  J^h  o  rt^s  K^^j:  v ,  Ferj  la  o  n  and 
otftera,  491 

12.  A. decree,  and  execution  thereupon,  against 
an  executor  or  admin istrator^  for  a  balance 
due  on  his  administration  account,  should 
not  be  against  the  goods  and  chattels  of  the 
decedent  in  bis  hands  to  be  administered, 
but  against  his  own  goods  and  chattels,     ibn 

IS,  On  a  motion  to  recommit  the  report  of  a 
commissioner  in  chancerVf  if  the  previous 
neglect  or  contumacy  of  the  party  render  it 
proper  to  overrule  his  motion,  so  far  as  it  goes 
to  open  the  accounts  attevf  /  he  may  never- 
theless be  permitted  to  show  himself  entitled 
to  credits  not  considered  by  the  commtssion- 
erif  it  appear  probable,  from  the  evidence  in 
support  of  the  motion,  that  he  is  entitled  to 
such  credits.     Snickert  v.  Doraey,  ^        50$ 

14.  In  general,  since  the  first  of  Mai/,  1S()4^ 
when  interest  is  allowed  in  equity,  it  should 
not  stopttt  the  time  when  the  balance  of  ac- 
counts is  stniek,  nor  at  the  date  of  the  de- 
cree, but  should  run  to  the  payment  of  such 
balance^  ib, 

ACTION. 

1.  In  the  action  on  the  cast  for  con^vacy,  as 

well  as  in  the  action  for  malicious  prosecw 
tion,  an  averment  in  the  declaration  that  the 
prosecution  was  faiie  and  muUctoxiB^  is  not 
suffieient;  but  it  must  be  averred  to  have 
been  •without  probcUtle  caute,  Kirtly  w. 
Deck,  10 

2.  See  Executors  and  Administrators, 

No.  1.   Cailett  and  others  v.  CarterU  £j*r», 

24 

3.  5rf  Executors  and  administrators. 

No  2.  S.  C. 
i.  In  an  action  of  slander,  an  averment  in  the 
declaration  that  the  tlanderoas  words  were 
4 


spoken  "  of  or  concerning  the  plalotiflf^**  or 
"  in  some  conversation  oi*  coUoquiufn  r^ 
specting  him,**  is  essentially  ncoesaary^  un- 
less the  words,  hy  fair  construction,  in  theau 
selves^  plainly  and  neceuarily  reUte  to  tlic 
plaintiff.     Cave  v.  Shelor  and  Wife,  193 

5.  In  an  action  of  general  indefntatua  cutumpntf 

for  services  rendered  as  an  overseer,  or  of 
quantum  meruit  for  like  services,  the  plstn- 
tiff  cannot  give  in  evidence  proof  thmt  the 
defendant  had  employed  him  as  an  overseer^ 
and  was  to  pay  him  a  certain  qoantity  of  /«. 
baccQ*  In  such  case,  he  should  declare  tipo« 
the  tpecial  agreemenU  Brookt  ▼.  Scou*e 
«rV,  34* 

6.  Money  levied  by  the  sheriff,  upon  a  judgment* 

which  is  afterwards  reversed,  cannot  be  re- 
covered back  by  general  indebitaiua  cunanp- 
tit  for  money  had  and    received,    without 

Stroof  that  the  money  was  actually  received 
y  the  plaintiffs  or  applied  to  hi*  use.     laom 
V.  Johns,  in2 

7.  An  action  tif  debt  will  not  lie  against  the  ar- 

ceptor  of  a  bill  of  exchange.  Wilson  w, 
Croivthill,  302 

8.  A  judgment  cannot  be  entered  against  the  de- 

fendant and  sheriff,  upun  his  return  t^t  the 
writ  was  executed,  and  the  defendant  et* 
cajptdi  the  proper  remedy  against  the  sbe« 
rin  for  an  escape  being  by  a  sepai*ate  suit. 
Waugh  V.  Carter,  3S3 

9.  The  1st  section  of  the  act  **to  reform  the 

practice  of  the  district,  counU|,  and  corpora- 
tion coQrts,"  which  took  enect  the  1st  of 
Jlpril,  1805,  applies  to  suiu  instituted  after 
that  day,  though  upon  writings  of  a  previoui 
date.     Wallace  and  others  v.  Baker,      dS4 

10.  An  action  of  covenant  does  not  lie  upon  the 
proviso,  in  a  mortgage  deed,  '*  that,  upon 
payment  of  a  certain  sum  of  money,  the  deed 
shall  be  void;**  there  being  no  express  cove- 
nant for  payment  of  the  money.  Drummo^s 
^dm'rs  V.  Richards,  337 

11.  In  an  action  on  the  case  for  a  deceit,  if  the  de- 
fendant plead  that  the  cause  of  action  did 
not  accrue  within  five  jears  next  before  suing 
out  the  writ,  a  replication  that  the  fraud 
came  to  the  pUintifi^s  knowledge  within  that 
time,  is  not  good,  and  issue  joined  upon  it 
should  be  set  aside  by  the  court  as  immaterial, 
CaUis  V.  W^addy,  5li 

ACTS  OF  ASSEMBLY. 

1.  The  5th  section  of  the^pet,  passed  January 

20lh,  1804,  entitled  '*  An  act  conoemiDgthe 
proceedings  in  courts  of  oiianceip^^ud  for 
other  pur|>oses,*'  did  not  authorize  R^wdg- 
ment  ror  interest  upon  the  costs  ottpuL 
Ji*nea  V.  JBrown,  ^^  46 

2.  Jt  seems  that  under  the  act  of  1785,  .«.  6l.  a 

right  of  entry  into  land  by  a  person  entitkd 
as  special  occupant,  is  devi8able,^^oqghthe 
devisor  never  was  in  possession.  A  £h  try, 
(Right  of,)  and  JSyerr.  Shobe,  900 

3.  Qu^rrtf,  whether  the  proviso  in  the  24ih  sec- 

tion of  the  district  ooart  lav  extends  to  stMs 
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upon  joint  and  seteral  bonds  with  collateral      '  ACTS  OF  CONGRESS. 

eonditions  to  be  performed  by  the  principal 

obligor  only,  as  well  as  to  bonds  with  collate-  i.  Construction  of  the  act  of  congress  "  laying 


ral  conditions  to  be  performed  by  the  obli 
gors  jointly  and  severally  ?  Monroe  (Govern- 
or) ▼.  Redmariy  240 

4.  Under  the  30lh  section  of  the  act  of  1748,  c.  1. 

a  judgment  in  favour  of  a  i>etitioner,  for  land 
forfeited  by  nonpayment  of  quitrents,  gave  ^ 
him  a  pi-eferable  right  to  a  grant  of  the  land, 
which  vight  he  could  not  lose  by  failure  to 
apply  for  the  grant,  but  only  by  a  judgment 
a^ttinst  him  in  favour  of  another  petitioner. 
JSTorveU  v.  Cumm  and  IVife^  257 

5.  The  true  construction  of  the  7th  section  of 

the  act  "  redacing  into  one  the  several  acts 
dii-iecting  the  course  of  descents,"  as  to  the 
case  of  an  infant,  is,  that  if  there  be  no  mo-  !• 
ther,  &c.  and  the  estate  was  derived  from 
the  father  or  mother,  the  inheritance  shall 
not  be  divided  into  moieties,  but  the  whole 
shall  go  to  the  kindred  of  that  parent  from 
whom  the  estate  was  derived  ;  and  the  Uw 
was  the  same  as  to  the  distribution  of  unbe^ 


duties  on  stamped  vellum,  parchment  and 
paper,"  with  respect  to  charter  parties.  Un- 
der that  act  a  writing  altering  or  explaining 
a  charter-party  was  not  to  be  considered  as 
Itself  a  charter-party,  and,  therefore,  subject 
ta  the  duty.    Ashley  v.  Comwell,  268 

ADMINISTRATION. 

See  Executors  AND  Adhinistrator 


ADMIRALTY. 

Qu«rre,  hovf  far  is  the  sentence  of  a  foreign 
court  of  awniraUy,  or  other  forei^  tribu- 
nal, to  be  regarded  as  evidence  by  the  courts 
oi  Virginia?  Hadfietdf.  Jameaon^  53 

ADMISSION. 


qneathed  personal  estates  belonging  to  in-  |.  If  a  bill  of  injunction,  to  stay  proceedings  on 


faiits  wh<»  died  between  the  1st  of  Oct^ber^ 
1793,  and  the  22d  oi  January ,  1802.  Jldditon 
and  ^ije  v.  Core't  Adm'r,  279 

Under  the  5 1st  section  of  the  execution  law, 
(1  Rev,  Code,  c.  15 J.)  the  remedy  by 
motion  is  given  against  the  sureties  of  a  de- 
puty sheriff,  after  a  judgment  against  him 
for  the  same  cause,  such  judgment  not  ap- 
pearing to  be  satisfied.  The  motion  also 
may  be  made  against  the  sureties,  separately 


a  judgment,  charge  the  plaintiff  at  law  with 
hvifXTx^faUedto  iw  an  act  on  whif^h  the  rpdty 
of  his  claim  depends,  anL  in  Jiis  ;iiiswi^rj  h& 
lake  no  notice  of  that  A\i.'[:rA\\m\^  il^e  oAQrt, 
on  the  fiearingf  will  cc -i^ajcr  ihls  an  u4sffU9* 
sioH  that  he  has  not  doii'j  the  eii-I  in  ^Qvstlan^ 
and  will  decree  against  fiifn  /fiaU^t  without 
any  exception  to  the  aia*u fr,  or  any  inierltj- 
cutory  order,  talcing  the  bill  for  tunftissed  in 
part  Page*s  EaTrv,  Jiifivisn^^Mm^r,  ^8  _ 


from  their  principal.    Jioyster  and  others  v.  3.  A  case  agreed,  in  ejectmLUt,  rinding  thei«ase, 


9. 


Leake,  288 

The  1st  section  of  the  act  "  to  reform  the 
practice  of  the  district,  county,  and  corpora- 
lion  courts,"  which  look  effect  the  Ist  of 
April,  1805,  applies  to  suits  instituted  after 
that  day,  though  upon  writings  of  a  previous 
date.  Ifallace  and  others  v.  Baker,  334 
Under  that  act,  the  clerk  Is  to  issue  executioa 
for  interest,  though  not  mentioned  in  the 
writing,  and  not  demanded  by  the  declara- 
tion, '  •  ib. 
See  Alexandria,  No.  3.  Winchester  and 
others  v.  TJte  Bank  of  Alexandria,         339 

10.  According  to  the  spirit  of  the  act  "concern- 
ing the  glebe  lands  and  churches  within  this 
common  wt.Trl,"  p  ,,,.  AtTu-  l^ih  i'  ly  of  Ja- 
nuary, 180"^ gkLt  Uriil  wati..  i)e  consi- 
dered vacar^t,  ttnd,  ^s  ^utl>j  SUljk-  V'j  be  sold 
if  there  wii^  xny  minister,  uhu.  i-^  Sehalf  of 
the  protesiiint  '^pUivapiij  chiirvirri,  Lad  been 
put  into  p<;s*(-??iif>n,  and  vi  ri,a.  ih^  : 
thereof,  Oft  th;iL  dAy,  whtilicr  t' 
acting  as  a  vfiiify,  bv  whor^i  lit  vl., 
bad  been  cjmOTjkaUy  tkctrd  ^e'  r.*:'' 
ton  andothrfu  v.  Mattmu^ht&tif 

11.  The  vestry  S  r^rdev  »lint  ilii-  '*  [tilniitc'r  be  in 
dnefed  Int^*  iln  i^srhU  as  ini  Lina  :nt,''  is  a 
sufficient  c^tlivcry  nt  ^ji^^iciis  i  ul  ilie  glebes 
thereto  attached,  to  pre\'eui  a  sale  of  the 
•wme  as  vacant,  ih. 


unibent 
persons 
1  ducted, 
Claugh- 
513 


entry  and  ouster  in  th<.  iltchirAii'Tn  nieMtitio- 
ed,  sufhciently  admits  ili^t  uU  the  detundjiiit* 
who  agreed  to  the  ca.o  rtrc  in  p^^euion  (if 
the  land  in  controversy  ;  unlcfi  there  be  wi 
express  finding  to  the  tonlraiy.  Maoberry 
and  others  v.  Marye,  i53 

AFFIRMANCE. 

If,  in  a  decree  of  a  superior  court  of  chan- 
cery reversing  that  of  a  county  court,  there 
be  no  error  but  an  omission  to  direct  the  bill 
to  be  dismissed,  the  court  of  appeals  will 
nflfirm  the  decree,  and  add  the  proper  direc- 
tion,   iieffner  v.  Miller  and  others,  43 

AGENT. 

,  Freight  (though,  by  the  terms  of  a  charter- 
party,  payable  monthly  if  required)  is  not  to 
be  I'fcovered  where  llie  voyage  was  never 
completed,  but  the  vessel  was  cond(*inned, 
by  H  foroii^n  tribunal,  in  consequence  of  a 
fvaud  attempted  by  one  of  the  ow.i^rs,  t/i- 
tntatcdbif  r"^  rest  with  the  care  of  the  ves- 
sel; thou;li  no  proof  appear  jf  //<«>  assent- 
ing to  such  fiaudtilent act.  mdjield  v.  Jame- 
son, ,  53 
2.  In  such  case  llie  copartnei-s  are  not  entitled  to 
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compensation  for  the  /Sm«/  except  aninst 
the  iraodulent  partner.    Uadfield  ▼.  Jame- 

3.  It  seems,  too,  that  moreover^  the  copartners 
collectively,  (as  wdl  as  the  fraudulent  part- 
ner mditidaaUy,)  are  responsible,  to  a  third 
persoTit  for  a  loss  occasioned  by  the  frauds  ib. 

AGREEMEKT. 

).  In  an  action  of  general  indeb^ut  atavmpnif 
for  serrioes  rendered  as  aiRverseer,  or  of 
quantum  meruit  for  like  services,  the  plain- 
tiff cannot  g:iTe  in  evidence  proof  that  the 
defendant  had  employed  him  as  an  overseer, 
and  was  to  pay  him  a  certain  quantity  of 
tobacco.  In  such  case  he  should  declare 
upon  the  special  agreement.  Brook*  v. 
ScottU  Ejc'r,  344 

2.  See  PiVADi  NO,  No.  7.  Feitmck  v.M'Murdo 

and  Fisher,  «44 

3.  A  contract  of  sale  is  not  considered,  in  equity , 

as  binding  On  the  parties,  by  the  execution 
of  a  bona  for  the  purchase-money,  if  it  ap- 
pear that  the  seller  failed  to  perform  what 
was  to  be  done  on  his  part  in  order  to  con- 
summate the  contract  Pagers  Ex^r  v. 
Win9ton*»  Adm^^  S98 

4.  G.  having  agreed  to  sell  W-  certain  escape- 

warrants,  upon  ir.'«  giving  bond  and  good 
security  for  the  purchase -money  i  W.  exe- 
cutes a  bond,  with  a  blank  for  the  name  of 
the  surety,  to  be  filled  up  at  a  certain  time 
and  place,  when  and  where  the  escape-war- 
rants are  to  be  assigned  and  delivered  by  Cr.  / 
if  W  fail  to  give  the  surety,  a  court  of  eijuity 
will  not  permit  G.  to  take  advantage  oi  the 
bondf  without  proof  of  his  assigning,  and  de- 
livering, or  tendering^  the  escape- warrants, 
witliin  a  reasonable  time  and  before  com- 
mencing suit  upon  it ;  as  to  which,  tlie  onus 
probandif  in  equity,  lies  on  him,  ib, 

5.  A  mutual  umierttanding,  between  a  debtor 

and  creditor,  that  suit  shall  not  be  bi-ought 
upon  an  account  until  the  debtor  shall  have 
gone  to  Europe  and  returned,  is  a  good  bar 
to  the  act  of  limitations  during  his  absence 
from  this  country,  and  may  be  given  in  evi- 
dence to  prevent  the  courts  expunring 
from  such  account  items  appearing  to  have 
been  due  five  years  before  his  death.  IloUw 
d(w,  Ex'r  of  Uttlepage,  v.  Litttepage,  316 

6.  The  point  in  Vance  v.  H^aUcer,  {Sff&M. 

388.)  again  solemnly  determined.  Walker^ s 
Ex^r.  V.  Mcklih,  ^         357 

7.  A  father-in-law  having  promised  his  son-in- 

law  that  if  he  would  purchase  a  certain  tract 
of  land,  he  would  assist  him  in  ptnring  for  it 
by  letting  him  have  the  amount  oI^r  particu- 
lar bond,  when  collected ;  and  the  son-in- 
law  having  thereupon  made  the  puin^hase; 
tliis  promise  was  determined  to  be  upon 
sufHcient  consideration,  and  obllp^tory  in 
law.    Scot t* s^Ex'rs  \.  Osborne* 8  £x\s,   413 

8.  And,  since  his  claim  did   not  accrue  hefore 

such  collection,  the  act  of  limitations  did  nt>t 
begin  to  run  against  htm  until  theiif  ib. 

9.  7'.,  being  inUebfVd  to  }f.  in  the  sum  of  I,200A 


payable*  by  four  equal  instalmetits»  in  thlk 
more  than  three  years;  an  agTeahemi  took 
place  between  T  h  W.  that  W^  in  eonside- 
ration  of  800/.  cash,  paid  him  by  7%  ahanM 
exonerate  T,/rom  his  debt  to  U.  g  thb  agrte^ 
ment  is  usurious  and  void ;  nO«writbstajidia| 
fF»  might  have  reaped  advantaf^e  from  U  bf 
bujring  the  bonds  of  i7.  at  a  dlaeount«  or  br 
selling  him  tobacco  at  a  high  price.  Hat- 
kins  V.  Taylor  and  Mewbum^  Hi 

ALEXANDRIA. 

1.  Under  the  act  of  t79(S,  e.  51.  the  mayor  tsai 
commonalty  of  Alexandria  are  not  aQthori- 
zed  to  recover,  by  raoliafi,  mooey  dve  for  the 
toion  taxes  t  bat  only  for  **  Poving  the 
streets^*  Mayor  and  Commonaajf  ofAiex- 
andria  v.  Hunter^  22S 

2.  In  such  case,  tbe  wOice  must  sttate  the  trm 
amount  of  the  aaaessments*  -for  paving  the 
street^  due  from  the  defendant;  fo^  it  thr 
sum  in  proof  be  different  from  that  in  the 
notice^  the  court  will  not  give  jadgment  for 
the  sum  actually  dae,  ik. 

3.  The  true  constmetion  of  the  90th  sec  of  the 
act  **  for  establiiliing  a  bank  in  the  town  g4 
Alexandria,^  is,  that  the  power  of  grswbg 
appeals,  writs  of  error,  or  cupersednu  k  ta- 
ken away  from  the  appellate  court,  in  rela- 
tion only  to  judgments  rendered  pvrsmant  to 
that  act,  and  upon  writs  oScafnoM  €idre^on- 
deiulwn  executed  according  to  the  direetioM 
thereof.  Winchester  and  oMers  v.  The  Bank 
of  AldxandriOy  335 

AMENDMENT. 

I.  The  writ  is  part  of  the  record,  fojr  the  par- 
pose  of  amendment  cMtly,  where  issue  hat 
been  joined  upon  a  plea  to  the  actio^J  Pavar 
and  Fairfax  v.  Grim,  i©*' 

ANNUITY. 

1.  ill  a  suit  in  equity,  for  arrears  of  an  aanuity, 
the  decree  should  be,  not  only,  ^r  the  sums  | 
due,  with  interest  from  the  nays  when  re- 
spectively payable  ;  but  rescrvmg  liberty  to 
apply  to  the  court,  from  time  Co  tMne*  to 
extend  its  decree,  so  as  to  embrace  tbe  fly- 
men U  thereafler  tatting  due.  Marshiay. 
Thompson,  41^ 

ANSWER  IN  CHANCERY. 

1.  The  testimony  of  one  ^;  ilnc»3  Is  not  sufiSckat 
to  outweigh  an  answer  dens  ing  the  alkgi' 
tioti3  of  a  bill.  Ilefjl^'v.  AfiUer  and 
others,  4S 

2.  If  a  defendant,  cabled  upon  to  account Ibr  saiet 
of  certain  public  secarilirs,  deny  that  hr 
ever  received  tliem  j  yet  aver  thrtt  the  pro- 
ceeds were  :iccounled  for  to  tbe  ptaintif. 
**  as  would  appear  by  the  accounts  ^d  re- 
ceipts annexed  to  his  answer;**  be  oi^tto 
prodnce  such  accounts  and  rctfwpt?,  oria- 
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wev  to  ifiterrogatories  rcapeolinp:  them,  if 
required  so  to  do.  Cliiy  v.  tViliiapis  and 
others,  r^ 

S.  After  the  term  at  vhich  a  decree  is  rcndercti, 
an  appeal  ought  not  to  be  granted  to  a  de- 
fendant, who  has  been  ordered  to  pay  cosu, 
but  ap{>ears,  from  his  answer,  to  have  no 
right  lo  the  subJOct  in  coniroversy.  GiU'tieU 
V.  ChilderM,  277 

4.  If  a  bill  of  injunction,  to  stay  proceedings  on 
a  jadgmcnt,  charge  the  plaiutitfat  law  with 
having  failed  to  do  an  act  on  which  the 
equity  of  his  claim  dejiends,  and,  in  his  an- 
swer,bc  take  no  notice  of  that  allegation,  the 
court  on  tlie  hearing,  will  consider  this  an 
admission  that  he  has  not  done  the  act  in 
question,  and  will  decree  ag^iinst  him  finally, 
without  any  exception  to  the  answer,  or  any 
interh»cutory  order,  taking  the  bill  for  con- 
fesseil  in  part.  Page*H  Kx*r  v.  H'inston^g 
^i<bH*r,  298 

4.  If  the  plaintifT  in  equity  call  upon  the  defend- 
ant, as  assignee  ot'  a  tKuxI,  to  say  whether 
he  had  notice  of  the  consi<leration  thereof 
vhen  he  received  the  money  due  thereon, 
and  in  his  answer,  he  say  that  he  had  no 
such  notice  when  he  took  the  assignment  ; 
the  answer  is  not  to  be  considered  as  admit- 
ting notice  at  the  time  of  receiving  the  n»o- 
ney.     Efi^ar  v.  Dotutally  atiU  Jones,        387 

APPEAL. 

t.  If,  in  a  decree  of  a  superior  court  of  chancery, 
revci-aing  that  of  a  county  court,  there  be 
no  error  but  an  omission  to  direct  the  bill  to 
be  dismissed,  the  court  of  appeals  will  aifirnk 
the  decree,  and  add  the  proj>er  direction. 
Ileffiier  v.  JVliUer  and  others,  43 

4.  Where  a  complainant  is  appellant  from  a  su- 
perior c<»urt  of  chancery,  the  c<jurt  of  ap- 
peals has  *u»  jurisiliclion,  unless  the  subject 
in  conti-oversy  be  a  freehold,  or  franchise, 
«r  amount  to  one  hnndi*ed  and  fifty  dollars, 
exclusive  of  all  costs  incident  lo  the  original 
judgment,  or  arising  from  injunction'*,  or 
appeals  subsequent  U>ereto.   Cuuhe  v.  Pi'fs, 

151 

3.  SeeURED.^o.  3.   IhlUdnyand  Hlfe  v.  Cole- 

man and  tyife,  ItiJ 

4.  See  Sale,  No.  4.    Grnu/iand  v.  fViifht,     1 79 

5.  Any  person  interested  in  the  settlement  of  an 

executor's  account,  may  object  to  its  be- 
ing allowed  and  recoinled  ;  an<ly  being  over- 
ruled in  such  objection,  may  appeal  to  a  su- 
nerior  court.     THplctt's  tlx^ra  v.  Junteson, 

242 

<i.  i&ff  EXBCUTiOM,  No.  2.  Brouaugiia  v.  Free- 
mau's  tCx^Vf  2r.G 

7,  A  Her  the  term  at  which  a  decree  is  rendered, 
an  appeal  ought  not  to  be  granted  to  a  de- 
fendant who  has  been  oi-dered  to  pay  cost^, 
but  appears,  from  his  answer,  to  have  no 
right  to  the  subject  in  conli-oversy.  Garnett 
V.  C/dldersg  '117 

%,  Ste  Account,  Xo.  6.  S.  Ifldte't  Ex'rs 
Y.  Jo/mson  and  others,  285 

S.  In  what  case  the  error  of  awarding  co^ 
VOL.  IK 


against  the  plaintiff  is  sufficient,  upon  his  aji- 
peal,  to  revei-sc  the  decree,  though  rijrht  m 
every  other  respect.     Sec  Jioss  v.  Cordon, 

2h9 

10.  Where  an  appeal  is  admitted  to  !;n  docketed 

(for  gtMul  cause  shown)  after  the  lime  with- 
in which  the  record  ought  to  iiave  been  sent 
up,  and  the  appellant  has  been  guilty  of  no 
neglect,  the  court  will  direct  it  not  to  I  so 
its  place  on  the  docket.  Johmon  v.  Johnson's 
Jidm^r^  304 

11.  The  court  of  appeals  has  no  jurisdiction  to 

gi-atil  appeals  lr«)ni  interlocutory  decrees. 
Gibson  v.  liandolph,  3l0 

12.  When,  upon  the  reversal  of  a  county  court 
judgment,  a  cause  has  been  retained  in  the 
district  court  by  consent ;  if  at  a  subsequent 
term,  the  iU'iler  for  i*etainingthe  cause  be  set 
asule,  an  appeal  cannot,  tJjeji,  he  taken  to 
the  ccmrt  of  appeals,  even  by  consent  of  pai- 
ties;  but  the  cause  should  be  sent  hack  lo 
the  county  court  for  farther  proueedinj;s. 
jVorris  v.  Tomiin  and  Gntt/,  i),i,i 

13.  Process  of  revivor  is  not  neees«*r»rv  in  tin; 
court  of  appeals,  if  the  .^ppelUe  dinl  bciweeu 
verdict  and  judjjment.  Buckiwv  and  Hijh 
V.  JiUdr,  335 

14.  .SVtf  Alexandria,  No.  :?.  lllnchesU'r  inid 
others  v.  The  Hunk  of  Jie.rtwdna,  d.i'J 

15.  Kulc  as  to  bond  and  security  lor  prosecuting 
appeal^,  when  the  decree  is  partly  against 
an  executor  as  sucii,  and  partly  y.Jo<i»»M.  hini 
in  his  own  right.     Dunton  v.  tiobirs,       3 if 

16.  A  guardian  ad  litem  appoiuted  to  prosecute 
an  appeal  on  an  infuntii  bi  half,  is  n^t  obliged 
to  accei^t  the  appouitment  A  reasoiuible 
time  ought  therefore  lo  be  given  him  to  con- 
siiler  wbellicr  he  will  accept,  and  H)  prepai-e 
for  irial.  H'dls's  Heirs  v.  Hiufree  and 
others,  *  342 

1 7.  See  Decree,  No.  1 8.  Defar^es  v.  Lipscomb, 

451 

18.  The  court  of  appeals  will  not  reverse  a  judg- 

ment, on  the  ground  llmt  the  court  below 
refused  to  si^n  and  seal  a  bill  of  exceptions 
to  its  opinion  overruling  a  motion  for  a  new 
trial,  if  the  weight  ol  evidence  exhibited 
supports  the  >erdicl.  Sluuiks  and  JM'Uco, 
V.  J-'cn-wicky  ,178 

19.  //  seems  that,  where  an  office  judg»nent  is 
reversed  on  the  ground  that  the  declaration 
is  radically  defective,  the  appellate  court,  if 
the  w  ril  be  uorrect,  will  not  enter  judgment 
for  the  defendant,  but  send  the  cause  back 
t<»  be  proceeded  in  from  the  writ.  I/tUv. 
H„rvey,  505 

20.  An  appeal,  which  has  been  dismissed  or  aba- 

ted by  t:ie  C(»urt,  cannot  be  reinstated,  or 
revived,  alter  the  lapse  of  sixty  days  fi-oni 
such  dismissifui,  or  abatement;  cxcipt  for 
g'HMl  cause  shown  lo  the  court,  veri tied  by 
alHdavit,  an<l  upon  reasonable  notice  to  the 
adverse  party  of  the  time  of  making  the  mo- 
tion ;  nor  then,  except  in  vei-y  spt  owl  c  »ses, 
unless  such  motion  be  made  within  one  hun- 
dred and  twenty  tiays  from  the  time  of  such 
dismission  or  abatement,  5+7 

Hut  if  the  court   be  not   in  session  oa  the 

ro 
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<lay  to  vbibh  such  notice  shall  he  given,  % 
further  time  of  ten  days  shall  be  allowed  the 
party,  to  exhibit  hb  motion,  after  the  next  3. 
nicetin?  of  the  court,  547 

81,  If  a  JQupment  of  a  county  or  corporatioo 
court,  bein^  for  less  than  one  hundred  dol- 
lars, exclusive  of  coats,  be  reversed  by  a  su- 
perior court  of  law,  upim  a  writ  of  guperse- 
deaSf  whereupon  jud|^ment  is  enterea,  that 
the  plaintiff  take  nothing  by  his  bill,  Sic  ;  he 
cannot  appeal  to  the  court  of  appeals ;  not- 
'withstanding  his  declaration  demanded  a 
Urrer  sum  than  one  hundred  dollars.  Henn/t 
Ex*r  V.  Eicon,  541 

32.  If  a  judgment  of  a  county  or  corporation 
eourt  be  for  less  than  one  hundred  dollars, 
and  be  affirmed  by  a  superior  eourt  of  law, 
an  appeal  does  not  lie  to  the  couK  of  ap- 
peals; notwithstanding  the  judgment  would, 
by  adding  the  damages  allowed  by  law  upon  4. 
the  affirmance,  amount  to  more  thau  one 
huudred  dollars.  MeUon  ▼.  JiieUotCt  ^idm*r, 

549 


obligor.     fTalter^t  Ex^rs  v.  EUU  imdotheHi 

U 

If  an  e?:ecutrix,  (without  being  subject  is 
compulsion,  or  undue  influence,)  for  the 
fniudulcnt  purpose  of  protecting  the  estate 
of  her  testator  from  the  demandi  o[  cre- 
ditors, give  her  own  bond,  as  execufix,  for  s 
fid  itious  debt,  and  confess  a  judgment,  she  if 
not  entitled  to  relief  in  ecjuity  ;  neitberviD 
the  court  give  its  aid  to  the  oitligee,  hOT  vill 
leave  him  to  his  remedy  at  law.  Tet  if  be 
be  entitled  (independently  of  the  tnutsse* 
tion  in  question)  to  an  aoeoant  of  assets,  the 
court  will  decree  soeh  account,  and  allov 
him  what  ma^  b^  justly  due,  ont  excec(fiD{ 
the  amount ot  the  judgment;  the  rule  is 
sueb  case  being,  that  he  is  boood  bf  bU  o«o 
fraud  so  far  as  it  operates  agaiast  bim.  Cla^ 
T.  fVifUanu  euul  •then,  liis 

See  Marriage  Comtragt*  Ko.  i.      U. 

ASSiGNee. 


APPEALS,  (COURT  OF.) 
<S^  Appeal. 

J.  The  judget  of  the  court  of  appeals,  op  any 
one  of  them,  out  of  courts  liave  power  to 
award  injunctions,  which  have  been  refused 
by  the  judge  of  any  superior  court  of  chan- 
cery ;  but  this  power  is  not  possessed  by  the 
court  of  appeals.  Mayo  t.  'nainet  £/  Couttt, 

4^ 

J.  Qwtre,  has  the  court  of  ap[»eal8  the  power  of 
coercing'  the  judge  of  an  inferior  court  to  seal 
and  allow  a  biU  of  exceptions  regularly  ten- 
dered, and  contahitng  the  whole  truth  of  the 
ease  ?     iihanh*  and  M*Jiae  v.  Fen-wick,  478 

3.  See  Practice,  No.  35.  547 

APPEARANCE. 

1.  Where  a  judgment  upon  a  forthcommg  bond 
is  obtained  against  a  defendant,  having  legal 
notice,  and  appearing  by  attorney,  but  not 
moving  to  quash  the  bond,  nor  stating,  by 
plea,  or  bill  of  exceptions,  any  variance  be- 
tween it  and  the  execution,  the  appellate 
court  is  not  to  reverse  the  judgment  on  the 
ground  of  such  variance.  jUronaugha  y. 
Freeman's  Ex'r,  266 

ARBITRATION. 

&&  Award. 

ASSETS. 

1.  Sec  EXECVTORS  AND  AdMI VISTU ATORS, 

No.  I,  2.     Cattett  and  others  v.    Carteret 

2.  The  heir  of  an  heir  is  responsible  upon  an 

obligation,  in   which  the  heirs  are   bound; 
provided  he  have  assets  by  desocnt  from  the 


1.  If  the  plaintiflT  in  equity  call  opoo  the  defend- 
ant, as  assignee  of  a  bond,  to  say  whether  he 
had  notice  of  the  consideration  thereof 
when  he  received  the  money  doe  there- 
on; and  in  his  answer,  he  saT  that  he  had 
no  such  notice  when  he  took  t(ie  assignmeoC, 
the  answer  is  not  to  be  considered  ai  sdmlc^ 
ting  notice  at  the  time  of  receiving  the  loo- 
ney.    Edgar  v.  Donnalb/  and  Jonxt^      387 

ASSIGNMENT. 

I.  If  a  bond  be  gtren  without  aayeoasidentloi, 
but  to  be  used  as  an  artiele  of  tnfis  to  rsiie 
money,  the  dona  >Sdlp  purehsser  (tha^  sts 
large  discount)  of  saeb  boad,withaalaotiee 
of  the  purpose  for  which  H  was  cxcaated,  n 
entitled  to  recover  the  foil  amooat  Bom- 
brmigh  V.  Baylor,  % 

3.  A  fair  purchase  of  a  bond,  at  any  dnooiat,  ii 
not  usurious,  ik 

3.  In  debt  upon  an  assigned  bond,  the  Msn- 
tion  ought  to  charge  a  failure  to  psy  the  Mo- 
ney to  the  ohitgae,  and  to  each  ^  ^.^ 
signecs,  as  well  as  to  the  plaintfff;  sad  if  it 
only  charge  a  failure  to  ps^  to  the  pMtntifT,  it 
is  too  defective  to  maintain  tfieactkMi;  aad 
the  defect  is  not  cured  by  venJiet.  Bfaaf* 
tori^a  Mm*x  v.  /Jpscomb,  *W 

4.  In  an  action  u^mn  an  assigned  boad^  a  de- 
claration charging  «•  thai  the  defenAftt  bas 
not  paid  the  debt  to  the  pUintiif,*  h*  eoa- 
taining  no  averment  **  that  he  did  not  ^j  it 

f  to  the  assignor  liefore  notice  of  the  m^* 
roeiit,"  is  radically  defective,  and  not  eutd 
by  verdict.     Creen  v.  Dutany$  5tt 


ASSUMPSIT. 

.  f  n  an  action  of  general  indeAiidtut  atma^dt, 
for  services  rendered  as  an  otersctr,  or  » 
ifuanium  ntetuU  for  like  aarviecs^  ^''^ 

-*    tiO' cannot  gire  in  evadeooe  proof  )kti  «* 


Digitized  by 


Google 


INDEX  TO  THE  PRINCIPAL  MATTERS.  555 

dofendant  had  employed  him  as  an  overseer^  '      act  of  a  foreign  tribunal  or  gotcmment,  af- 

and  waa  to  pay  him  a  certain  quantity  of  ter  a  destrucUon   of  such  government  hy 

tobacco.    In  such  case,  he  should  declare  revolution  or  conauest.     Hkidjieid  v  Jame- 

upon  the  special  agreement.      Brooki  v,  son^                                                              53 

Scott's  ^xV,       ,      ,     .^                         344  2.  A  writ  of  certiorari  for  defect  of  the  record 

3,  Money  levied  by  the  sheriff  upon  a  judgment,  is  pmper  where  the  transcript  has  been  cer- 

which  IS  aflerwanis  reversed,  cannot  be  re-  lified  by  the  proper  officer,  and  is  suggested 

covered  back,  by  eetieral  imkbitatua  «#-  to  be  defective;    but  not  where   it  u  not 

suntfmt  for  money  had  and  received,  with-  authenticated  at  all.     Scott  v.  Hali^           229 

out  proof  that  the   money  was  actually  re-  S.  In  such  case,  even  after  the  cause  has  been 

ceived  bf  the  pUmtiff;  or  applied  to  his  use.  argue<l,  the  tuperardeat  will  be  qimshed,  as 

l8omy,  Johns,                                            272  having  been  improvidently  granted,           ih. 

ATTACHMENT.  AUTHORITIES. 

i.   QiJ*rr,  whether  an  endorsement  on  a  wA^iuMi  1.  See  Cases,  No.  1.    Cartiaeu  (Uid  tViJe  r. 

in  ohaneery  without  any  previous  order  of  Martin* 9  Ex^rt,                                       234 
court,  and  not  by  the  elerk,  bat  the  plain- 

tifr*i  attorney,  can  operate  as  an  attachment  .  vi?i>a#i?xt'¥» 

to  tUythe  effecuof  one  defendant  in  tlic  AVIi-ICMt-NT. 
bands  of  another  I    ffat^fieUl  v.  JoToeton,  53 

«.   Qttirre,  also,  whether.  In  cases  of  aiUchraent  *•  ^^  Conspiracy,  No.  1.     XirtUy  v.  J)eck 

against  the  eOects  of  absent  defendants,  if  a  andothers^                                                     10 

question  purely  le^al  arise,  upon  ft  contract  *•  '"  »"  action  of  slander,  an  averment,  in  the 

of  charter-party,  or  policy  of  insurance  en-  declaration,  that  Uie  slandeinms  words  were 

tered   into  in  a  foreign  country,  where  the  spoken  ••  of  or  concerning  the  plaintiff,"  or 

defendant  still  resides,  and  where  the  pro-  «"  wine  **  eonversation  or  colloquium  re. 

^,,per  remedy  is  by  an  action  sounding  alto-  specting  him,*'  is  essentially  necessary,  un- 

"i-Kether  in  damages,  it  be  proper  for  the  court  '<^w  t*>e  words,  by  fair  construction,  in  tbem- 

7in  which  the  atUchment  is  levied,  or  secu-  selves,  plainly  and  necessarily  relate  to  the 

ritv  is  given  to  peiform  tlie  decree)  only  to  plaintiff.     Cave  v.  Shehr  and  Wife,        193 

retain  {he.  cause  until  the  complainant  shall  ^  &«  Breach,  and  Assignment. 
have  liquidated  hit  demand  by  a  settlement, 

or  established  the  tame  by  a  judgment  against  AVOWRY, 
the  defendant  in  the  country  where  he  re* 

aa<lesi  or  whether  it  be  eompetent  to  the  «  o.„  r« „,««»» ^.     w^    o«     'r«##/-  «     r*  » 

court  in  whieh  the  attachment  it  levied,  to  ^'  '*!l,p/'^*^''"'  ^°-  ^*    ^''^'^^  "'   ^*^ 

proceed  to  Uie  trial  and  determination  of  "^V^*                                                         3^* 
every  such  quettion,  wbetlier  of  law,  or  fact, 

and  to  ascertain  the  plaintiff's  damages,  if  AWARDS, 
entitled  to  any  ?    And,  in  the  latter  case, 

whether  the  trial  ought  to  be  had  according  ,.  xhe  eireomstance  that  a  submission  to  arW. 

to  ^  eourte  of  Proceeding  •«  courts   of  j^atioo  conUins  a  recital  that  one  of  the  par- 

.      equity  J  or  whether  the  court  ought  to  direct  ^^  ^^j  warranted  the  title  to  a  tract  of  lind. 

'?w  '^.  ^l^  Ti"^^  ""^  ""^tx""?    *  ^"""^  (*hcn,  in  truth,  the  writing  signed  by  him 

t^li^^n^^^^  Vc^^         ^^ni  »^-^  "«^  '^^'  '-f'''^^  ^  "^^  a%ufScient  ^asor, 

to  beempannelled  ?    S.  O.  nte,  tS,  76  ^^  ^y^^^^^^  ,,,^  ^^^^^^  ^^  ^^^^  ^^  ^^^^^  .^^ 

fluence  appearing ;  and  it  being  possible  that 

ATTORNBT  AT  LAW.  tlie  contract  was  mutually  understood  as  a 

warranty,  though  its  legal  construction  was 
K  Qu^rre,  whether  an  endorsement  on  a  subpmna  otherwise.    Kincaid  v.  Cuninffham,  X 

in  chancery  without  any  previous  order  of  2.  The  power  of  the  courts  of  equity  to  revise 
court,  and  not  by  the  derk,  but  the  plain-  awards,  U  concuiTent  with  that  of  the  courta 

tiff  *s  attorney,  can  operate  as  an  attachment  ot  common  law;  but,  if  the   court  of  law 

to  stay  the  effecu  of  one  defendant  in  the  first  get  possession  of  th^aubject,  iu  dcci- 

hands  of  another  ?    Hadfield  v.  Jameion,  53  "ion  is  binding  on  the  court  of  equity,  unlesa 

2.  Qtuere,  whether  the  evitlenee  of  a  person  ne^  circumstances  be  adduced  to  authorize 

employed,  hj  both  parties,  as  an  attorney,  the  interposition  of  the  latter.    Marginal 

or  tcrrvener,  tc  write  a  bond  for  a  fraudu-  note  to  FlownioyU  Eifn  v.  Halcomb,         34 

lent  purpose,  be  admissible  to  prove  the       O*  The  point  deckled  in  Uiis  case  would  be 
fraod?     Clay  w.  miUamt  atid  others,       105  nio»*e  properly  expressed  as   follows:     "The 

power  of  courts  of  equity  to  revise  awards  does 
4^TrrBAi?%T'rTn  A'TUiv  ^^^  extend  to  cases  in  which  the  objectionsto  the 

AU  i  tnsw  1 10  A 1  iu«  •  award  have  been  fully  heard  in  a  court  of  law" 

The  position,  that  **•  the  power  of  the  courts  of 

I.  What  it  tofiioieiit  evidence  to  aathentitate,  in  equity  to  revise  awanls  is  concurrent  with  that 

tke  cowtB  of  tlibdcmotry,  the  leatence  or  of  the  coorts  of  coiunoa  lav,"  is  inaecumtef 
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there  bcinp  cases  in  whicli   the  only  remedy  to  where  Uierc  was  a  cause  depending,'*  the  saiof 

set  asulc  an  award  is  in  equity.     Where  the  sub-  rule  ought  to  apply,  with  respect  to  the  jnrisdir. 

mission  to  arbitrolion  is  not  made  a  rule  of  a  lion  of  the  court  of  equity,  whether  the  refer- 

court  of  l:iw,  the  awaiil.  it  seems,  cannot  he  im-  ence   was  made  at  common   law,  or  under  the 

peached,  al  law,  for  corntpiion  or  pariiality   of  statute.     And  1  suppose  a   similar  obserration  if 

the    arbilralvM-s.      Scf   H  il't  v.  JVtCaynuch,  2  correct  in  relation  to  our  act  of  assembly.    See 

iMls,  l4H.     1    Doc,   Jib**.   {Jmei\  ed.)  2^J.      1    'J  fie  Auditor  v.  JV7c/ro/a*,  ante,  31.     Dt^Umar. 

.SV/wnt/.  ri27.  a.  n.  (5).     BrmUtick  s,  'J7tomp9on,  iiUuieWa  MMr,  A  H  U  M,  369.  and /'«n*tc«r 

8  Eant^  .S44.     And,  though  it  is  said  in  2  if  Us.  t.  JPMitrdo  ami  FUher^  ante,  244. 

l-l'J.   that  **  the  remedy  u\  this  case  is  in  equity,  ' 

or  at  law,  by  a<tion  against  the  arbitrators,'*  I 

apprehen<l  that  (if  such  action  lies  at  all)  it  is  not  B 

to  set  aside  the  award,  but  to  recover  damages 

for   the  injury  sustained    by  their  misconduct. 

It  seems,  too,  thai  in  cases  where  the  submis&iou  BAIL. 

is  made  a  rule  of  a  court  of  law,  and  tl»e  party 

having  full  opportunity  to  make  his  objections  in 

such  court,  has  neglected  to  do  so,  the  court  of  !•   uhcn  the  appearance  bail,  having  been  ad- 

equity   ouj;ht    not  to   give  relief      See  Katnff  mitte<l  to  defend  the  suit,  afterwards  waives 

sfdre  V.   loMH^,  2  Mh.  155.     As  the  proviso  in  his  plea,  judgment  is  to  be  entered  ap4iott 

the  3tl  section  of  our  act  of  assembly,  <*  concern^  the  principal  as  well  at  the  bail.     H'aBace 

iug  awards,"  0  Rev.  Code,  19,  50  )  is  not  in  the  «»m/  othen  v.  Baker,  334 

statute  of  9  and   10  hm.  Ill   c  I5.it  might  be   2.  In  debt  upon  a  bill  penal,  if,  through  a  mtslake 


contended,  in  this  country,  that,  in  a  case,  where 
the  submission  was  made' a  rule  of  court,  by  vir- 
tue of  the  act  of  assembly,  the  party's  failing  tb 
complain  of  the  award  to  the  court  in  which  the 
submission  wa«  matie,  does  not  precluile  him 
from  applying  to  a  court  of  equity.  But,  in  an- 
swer to  this,  it  nva^y  he  said  that  the  words  of 
that  proviso  ai-c  satisfietl  by  giving  Uie  courts  of 
couity  jurialivtion  where  a  discovery  by  the  f*th 
01  a  party  is  wanting,  or  where  the  corruption 
or  partiality  of  the  arbitrator,  or  evidence  to 
pro\e  it,  was  not  knoxyn  until  after  judgment 
ha<l  been  entered  aceordmg  to  the  award. 

When  the  submission  is  made  a  rule  of  court, 
in  an  action  dependmg  at  law,  in  which  case  it  is 
done  by  virtue  ut'  the  common  law,  and  not  the 
statute,  (see  Luccf  v.  li'itson^  Z  Bttrr.  701.  anil 
Ihdcomh  v.  Fhuvjwt/,  2  Calf,  433.)  it  seems  clear 
that  where    no  discovery  is  wanting,    and    no 
reason  is  assigned  for  not  applying  to  the  "  sum- 
mary and  equilable  juristliction  of  that  court  of 
which  stich  submission  has  been  made  a  rule,*' 
(see  1  BacAbv.  239.)  a  court  of  equity  ought 
not  to  interfere.     The  doctrine   laid  down   in 
Lonadafe  v.  Littledale,  2  i'es.  jun.  453.  by  Lord 
Chancellor  Lurighbovoii^h,  that  **  the  jurisdic- 
tion of  the  court  of  equity  is  not  barred  by  a  re- 
ference under  the  statute,"  plainly  applies  to  a 
case  where  a  discovery  is  wanting,  and  not  to  one 
where  the  court  of  law  was  competent  to  give 
full  relief.  And  the  meaning  of  ihe  Cfdef  Biiron, 
in   Wis  opinion  in  the  case  of  ^llardice  v    Cam' 
bely  1  Bam.  \!i%    S.  C.  Bunb.  265.  was  probably 
the  same.      See   Ki/d  on  Jhvards,  {Jlinev.  ed.) 
S:-/) — 339.      But  the   difficulties  and  <loubU  of 
Kyd  seem  removed  bv  the  case  of  Fetherstone  v. 
Cooper,  9  Ves  jun.  67.  in  which  an  injunction 
was  dissolved,   because  **  the  objections  to  the 
award  were  such  as  might  have  bc<^  equally  the 
subject  of  jurisdiction  in  the  court  of  law,  where 
the  reference  was  made  a  rule  of  court."     And 


of  the  clerk,  the  writ  be  issued  for  dollars, 
when  it  should  be  poonffs.and  (tfie  plafntifTt 
declaration  being  filed  conformnMr  with  the 
bill  penal)  judgment  by  defaok  be  entered 
against  the  defendant  and  his  appearance 
bail  for  so  many  pounds,  tbe  hail,  being  ia- 
formed  of  the  mistake  before  he  sigi^  ^ 
bail  bond,  and  having  made  do  d^tnee  at 
law,  is  not  entitled  to  relief  tu  equity.  Car- 
ter V,  CockrUl  and  Rogers^  44S 

BAIL  BOND. 


See  Writ,  No.  10. 
thorn  V.  GarUuid, 


Crews  aud  IR^genh^ 


BANK  OF  ALEXANDIU.\. 

1.  The  true  construction  of  the  20th  section  flf 
the  act  •*  for  establishing;  a  bank  ia  the  tpwa 
of  Jlexandiia"  is,  that  the  ifowerofgnmti»5 
appeals,  writs  of  cn-or,  or  supenedeai,  k  t»- 
ken  away  from  the  appellate  coujt|  in  rdi- 
tion  only  to  judgments  renderetl  poniUMl  to 
that  act,  and  upon  writs  o€ capiasad respm- 
detidum  executed  according  to  ibe  directions 
thereof.  Ifinchester  €ind  oiftert  v.  ITie 
Bajik  of  Alexandria^  ,  S79 

BAR. 

1.  A  decree  by  a  court  of  competent  jurinficlioo, 
dismissing  a  bill  upon  the  ground  that  the 
deed  under  which  the  complainaDt  cbuiaed 
was  fraudulent,  is  a  complete  hmr  to  aaotlKr 
original  bill  to  try  tke  valklity  of  the  mat 
deed  ;  the  proper  remedy,  if  sach  dceree  be 
erroneous,  being  by  appeal,  witt  of  crrrr, 
supersedeas,  or  bill  of  review.  »sA  WA  by  oii. 
ginal  bill.  MoiUduy  stnd  nifs  v.  CoiemoM 
since  it  is  said  in  2  Burr,  701.  that  *'  the  hiten-  and  H'ife,  •    .      I* 

tion  of  the  statute  was  to  put  submissions  to  2.  It  is  no  answer  to  the  bar  let  op,  tf  the  pia 
arbitrations,  in  cases  where  there  was  no  cause  of  the  act  of  limitatiolis,  tj»t  life  phistiir 

depending,  upon  the  same  footing  with  those  suedoutawrit,fortfae<luiie  caoeotactimx 
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OOi 


within  the  time  prescribed  by  the  act,  which    «. 
writ  was  executed  and  returned,  and  went  off 
the  docket  for  want  of  formality.     CalUa  ▼. 
fVaddt;,  511 

BASTARDY. 

,  A  hoshand's  declarations  that  a  child  bom  in  ^' 
wedlock  is  not  his,  are  not  sufficient  evidence 
to  prove  it  illegitimate,  notwithstanding  it 
was  bom  only  three  months  after  the  mar-  *• 
riage,  and  a  separation  between  his  wife  and 
him  soon  after  took  place,  by  mutual  consent. 
Boxvlet  V.  Bingham,  44« 

BILL  IN  CHANCERY. 

iSf«EqjrfiTT. 
• 
.  If,  before  the  time  limited  by  law  for  recording 
a  deed  has  expired,  a  bill  be  filed  to  impugn 
it  as  fraudulent,  the  court  cannot  afterwards 
declare  it  void,  as  against  the  compUinant,. 
on  the  ground  of  its  not  having  been  duly  re- 
corded.    Gibionyf.  Randolph,  SiO 


Want  of  notice  of  the  time  and  place  of  a  com- 
missioner's taking  an  account,  or  tlic  court's 
acting  upon  the  report  loo  soon,  are  not  suf- 
ficient reasons  for  a  hill  of  review,  such  ob- 
jectionsnot  having  been  taken  (as  they  ought 
to  have  been)  before  the  rendition  of  the  de- 
cree.    Hlnston  v.  Johnsoiis  Ei^rs,  305 

New  matter  is  no  ground  for  a  bill  of  review, 
unless  it  was  discovered  since  the  decree  was 
pronounced,  ibn 

A  bill  of  review  lies  only  to  a  final  decree. 
Mackejf,  Ex'r  of  Fuqua,  v.  Bell,  i^id 


BILL  OF  SALE. 


&e  Slaves.    Fraup. 


BONDS. 


BILL  OF  EXCEPTIONS. 

2.   Qii<erv,  how  far  ought  documents,  referred  to 


1.  If  a  bond  be  given  without  any  consideration, 
but  to  be  used  as  an  article  of  traffic  to  rabt^ 
money,  the  bona  fide  purchaser  (though  at  a 
large  discount)  of  such  bond,  wilhout  notice 
of  the  purpose  for  which  it  Mras  Ouxecuted,  is 

entitled  to  recover  the  full  amount     Hana- 
brmgh  v.  Baylor,  S6 

2.  A  full*  purchase  of  a  bond,  at  any  discount,  is 
not  usurious,  i^. 


in  a  bill  of  exce|>tion8,  to  be  describe*!,  to    3,  In  an  action  against  the  representatives  of  one 


make  them  propcHy  part  of  the  record  ? 
Lovcll  v.  Arnold,  167 

2.  Judgment  reversed  because  the  bill  of  excep- 

tions stated  the  facts  imperfectly.  Beattie 
V.  Tabb'a  Mlm>8,  254 

3.  The  court  of  appeals  will  not  reverse  a  judg- 

ment on  the  ground  that  the  court  below  re- 
frised  to  sign  and  seal  a  bill  of  exceptions  to 
its  opinion,  overruling  a  moiitm  for  a  new 
trial,  il'  the  weight  of  evidence  exhibited 
support  the  verdict.  Slumka  and  Ji'jRae  v. 
Fen-icick,  478 

4.  %iare,  has  the  court  of  appeals  the  power  of 

coercing"  the  judge  of  an  inferior  court  to 
seal  and  allow  a  bill  of  exceptions  regularly 


of  two  joint  obligors  in  a  bond  dated  in  1783, 
it  is  essential  to  state  in  the  declaration  that 
rto^  obligor  survived  his  companion.  Brax- 
toiCs  Mm^x  V.  Hilytirdy  49 

4.  i^<?<?Heiu  and  Ancestor,  No.  1,2,3. 

5.  Whtrea  bond  is  filed  in  a  suit  agninst  the  exe- 

cutor of  the  obligor,  n  copy  msiy  be  declared 
upon,  as|ftin8tthe  heii*s  in  another  court,  and 
tlie  original  need  not  be  produced,  unless  the 
defendants  crave  oyer  of  the  original,  or  ob- 
ject to  the  copy  as  incorrect,  or  plend  that 
thei*e  is  no  such  bond,  iii  cither  of  which 
cases  the  original  may  be  procured  bv  a  writ 
of  nibpana  duces  tecum.  lVaUer*s  hjc'rs  \. 
EUi9  and  others,  88 


tendered,  and  containing  the  whole  truth  of  g,  Se«  Ex  ecu  to  us  and  Administrators, 


the  case  ? 


ib. 


BILL  OF  EXCHANGE. 


No.  I,  2.      Cutlet t  and  others  v.   Carter's 
Ex'rs,  at 

7.  See  Evidence,  No.  1.  Braxton^s  Adm^x\. 
Ililyard,  49 

8.  &tf  ()d  f.  1 G  A  T I  o  N,  No.  t ,  2.  Jf'aller'^s  Ex*rH 
V.  EUis  and  otjiers,  88 

9.  Where  a  bond  is  filed  in  a  suit  against  the  ex- 
eutor  of  the  obligor,  a  copy  may  be  <leclared 
upon,  against  the  heirs,  in  another   court, 

0. 

10.  &eFRAtrD,  No.  4.  Clay  v.  IVilUams  and 
others,  ^  105 

dismissing  a  bt)l,  upon  the  ground  that  the   11.  SeseLBGATEEs,  No.  L  ]29 

deed  under  which  the  complainant  claimed    1%  Qutere^  whether  the  proviso  in  the  24th  sec- 
wa»  fraudulent,  is  a  complete  bar  to  ano- 
ther original  bill  to  try  the  validity  of  the 


I.  An  action  of  del  it  will  not  lie  against  the  ac- 
ceptor of  a  bill  of  exchange.  Wilson  v. 
Crtrwdhill,  303 

BILL  OF  REVIEW. 
I.  A  decree  by  a  court  of  competent  jurisdiction 


•ame  deed ;  the  proper  remetly,  if  such  de- 
eree  be  erroneous,  being  by  appeal,  writ  of 
error,  anper$edea»,  Orbill^of  review,  and  not 
by  original  bill.  HoUidoy  and  IVifs  v.  Cole- 
toon  and  Wife,  10? 


^^utci-c,  wiicincr  viic  |)ixitisu  in  iiig  xiin  sec- 
tion of  the  district  court  law,  extends  to  suits 
upon  joint  and  sevei*al  bonds,  with  collateral 
,  conditions,  to  be  performed  by  the  principal 
obligor  only,  as  well  as  to  bonds  with  collate- 
ral conditions  to  be  performed  by  the  obli* 
gors  jointly  or  severally?  Monroe  (Go- 
temor)  ?.  Bedman,  S40 
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IS.  See  PoftTRCoiixvc  Bond,  No.  1.  Bro* 
nawh9  t.  Freeman*9  Ex'r^  266 

14.  See  Execution,  No.  «.  id. 

15.  A  bond  from  the  depatj  to  the  high  sheriff, 
oonriitioned  for  the  faithful  perforroanoe  of 
his  duty  during  his  continuance  in  the  office 
of  deputy  shenff,  Is  binding  upon  him  aQd  his 
sureties  for  the  second  year  as  well  as  the 
first*  and  until  the  winding  up  of  the  business 
lawfully  committed  to  him  as  deputy.  /7oy« 
$ter  and  then  ?.  Ltake^  280 

|6w  Under  the  5 1st  section  of  the  execution  law, 
(l  Rev,  Codet  c.  161.)  the  remedy  by  motion 
b  Kiven  against  the  sureties  of  a  deputy  she* 
rift'  after  a  judgment  against  him  for  the  same 
eause,  such  judgment  not  appearing  to  be  sa« 
tisfied.  The  motion  also  may  be  made 
against  the  sureties  separately  from  their 
principal,  id, 

17*  In  debt  upon  an  .assigned  bond*  the  deciara- 
tion  ought  to  charge  a  failure  to  pay  the  mo- 
ney to  the  obligee,  and  to  each  of  the  as- 
signees, as  well  as  to  the  plaintiff ;  and  if  it 
only  charge  a  Csilure  to  pa^  to  the  plaintiff,  it 
18  too  defective  to  maintain  the  action*  and 
the  defect  is  not  cured  by  verdiet.  JBraxton^t 
AdaCx  ▼.  JUp8C9mb,  288 

1^  A  contract  fu  sale  is  not  considered  in  equity 
as  binding  on  the  parties  by  the  exesutioo  a 
a  bond  for  the  purchase>money,  if  it  appears 
that  the  seller  foiled  to  perform  what  was  to 
be  done  on  his  part*  in  order  to  consummate 
the  contract.  Fa^e^a  £jpV  v.  9V$niton*» 
AdnCr^  298 

19.  G,  having  agreed  to  sell  W.  certain  escape- 
warrants,  upon  fT.'ff  giving  bond  aad  good 
security  for  the  purchji^e*raon^'l  H\  exe- 
cutes a  bond,  with  a  blank  for  the  name  of 
the  surety,  to  be  filled  up  at  a  certain  time 
and  place,  when  and  where  the  escape-war- 
rants  are  to  be  assigned  and  delivered  by  6., 
if  tV.  fait  to  give  the  surety,  a  court  of  equi- 
ty ^ill  not  permit  G.  to  uke  advantage  of 
the  bond  without  proof  of  his  assigning  and 
delivering,  or  tendaring,  the  escape-warrants 
within  a  reasonable  time,  and  before  com- 
mencing suit  upon  it ;  as  to  which  the  sntis 
prodandif  in  equity,  lies  on  him,  id, 

20.  It  seems  that  an  executor  cannot  be  compelled 
to  pay  a  legacy  until  bond  and  security  be  gi- 
ven by  the  legateeto  refund  his  due  propor- 
tion of  such  debts  and  demands  aa  may  there- 
afler  appear  against  the  estate  of  the  testator. 
SiovalPt  Ex'r  ▼.  Hfaocbon  and  mfe^      303 

21.  The  taking  a  guardian's  bond  is  not  a  minis- 
terial but  a  judicial  act,  imposed  by  law  on 
the  court,  which  (and  not  its  clerk)  is  to 
judge  of  the  sufficiency  or  insufficiency  of 
the  security  offered.  Pci^e,  Adp^r  ^  JVe/- 
«o;if  ▼.  Taylar  and  Thomt&n,  492 

22.  A  guardian's  bond  is  to  be  executed  by  him 
and  his  securities  in  open  court,  aad  not  in 
the  clerk's  efiiee,  i6, 

23.  If  a  bond  be  payable  to  James  iVAUhw,  jun^ 

and  the  deelaratioa  describe  it  as  payable  to 
the  plaintiff,  after  naming  him  as  ''Jamee 
fVhithw,  JMn,t  alias  Jamet  fVhUtock^**  this 
IS  fK>t  such  a  variattce  ii  should  prerent  it 


from  being  received  as  evidoace  in  support 
of  the  declaration,  on  the  plea  of  paTment. 
WhUUck  V .  Bameei^s  Mm%  510 

24.  In  an  action  upon  an  assigned  bond,  a  decla- 
ration charging  **  that  the  defendant  hmm  not 
paid  the  debt  to  the  pbiintlff,"  but  containia^ 
no  averment  *'  that  he  did  not  pay  it  to  the 
assignor  before  notice  of  the  assignment*"  i« 
radically  defective,  and  not  cured  by  verdiet. 
Green  w,  Didaruf,  5lS 

25.  If  a  forthcoming  bond  be  delivered  by  the 
sheriff  to  the  plaintiff  before  notice  the;reap« 
on  be  given  to  the  defendants,  execution 
may  bt  awarded  upon  it,  tboogh  it  has  not 
been  filed  in  the  clerk's  office.  Eppet^m 
Ea^rt  v«  CeU^^  5^3 

BOUNDARIES. 

• 

1.  A  ooQnt  upon  n  writ  of  right  describing  tlie 

land  as  a  certain  number  of  acres  part  of  a 
larger  tract,  and  setting  forth  the  boundaries 
of  such  larger  tract,  is  snfllciently  oertitf  n  af- 
ter verdict.    havtU^.  Am«idt  l^ 

BRE^Ca    , 

t.  In  an  actiofi  by  a  surviving  exeeotor  for  a  debt 
due  to  the  testator  in  bis  ttfotime,  if  the  d«- 
olaration  charge  that  the  debt  was  not  paid 
to  the  plaintiff,  without  charging  also  that  it 
was  not  paid  to  the  testator,  nor  to  either  of 
the  coexecutors,  the  defect  is  fatal,  and  not 
oured  by  verdict.  Buekner  and  Wifi  v* 
Btair^  •     33« 

2.  See  As8iONMBirT»  No.  S,   4.     Braxtot^$ 

Admfx  y.Upecvmbt  282.and  Otmpstv  Du- 
Imt^,  518 

BRITISH  DEBTS. 

1.  The  circomstanee  that  a  plaintiff  is  a  Uriikh 
subject,  and  was  entitled  to  his  cbim  befiM« 
the  year  17/6,  is  not  in  itself  sufficient  to  pro- 
tect him  against  the  operation  of  the  act  of 
limiutions.    Btattie  ▼.  TabVs  Mm^rs,  254 


CASE  (ACTION  ON)  FOR  MAUdOXTS- 
PROSECUTION, 

1.  In  the  action  on  the  case  for  oonsplraey,  aa 
well  as  in  the  action  for  malicious  proseou- 
tion,  an  averment  in  the  declaration  that  tUe 
prosecution  was  false  and  malicioas.  Is  not 
sufficient ;  hut  it  must  be  averred  to  have 
been  without  probable  canae.  Biirtl^  ,%. 
Deck  and  tfthen,  10 

CAffi  AGREED. 

1.  A  one  agreed  ui  ejeetmest,  fiaiMg  tbe  toaie 
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entry,  and  ouster  in  the  dedaratkm  men- 
tioned, toffidentlj  admiti  that  all  the  de- 
feodaotB  who  agreed  the  case  are  in  pos- 
sesaion  of  the  land  in  controversy;  unless 
there  be  an  express  finding  to  the  contraiy. 
Mooberry  and  others  ▼.  Marye^  454 

#•  By  a  ease  agreed,  the  parties  may  rest  the 
decision  of  the  cause  upon  certain  specified 
points  of  law;  to  the  exclusion  of  all  ex- 
traneous facts  or  circumstances.  Royall  v. 
Eppf^  JldnCr  of  Royalty  479 

3*  If  the  plaintiff  and  defendant  claim  under  the 
same  executory  bequest,  and  a  case  he 
agreed,  submittmg  the  right,  to  be  adjudged 
according  to  the  legal  construction  of  the 
will,  without  saying  any  thing  about  the  ex- 
ecutor's assent  to  Uie  legacy,  the  court  will 
assume  tliat  as  a  fact  between  the  present 
parties,  ib. 

4«  It  teeriM  that  if  a  declaration  in  detinue  de« 
roand  a  negro  woman,  by  name,  and  her 
three  children,  without  mentioning  their 
names;  and  a  case  be  agreed,  submitting 
that,  if  the  law  be  for  the  plaintiff  upon  cer- 
tain other  points,  judgment  may  be  entered 
in  his  favour,  **  for  the  slaves  in  the  declara- 
tion mentioned,''  the  court  may  insert  the 
names  of  the  negro  children  in  the  judg- 
ment,  to. 

CASES. 

^tfe  AtTTHORITIBt. 

i.  When,  in  the  context  of  a  will,  the  testator 
has  explained  his  own  meaning  in  the  use  of 
certain  words,  the  court  should  lake  that  ai 
their  guide,  witliont  resorting  to  kxicogra- 
phert  to  determine  what  those  words  ought 
to  signify  tn  the  abstract,  or  to  adjudicated 
oases,  to  discover  what  they  have  been  deci- 
ded to  mean  under  different  circumstances. 
Camagy   and   ffife   v.  Martin' a    Ex^ra, 

234 

CAVEAT. 

I.  The  remedy  of  persons  aggrieved  by  deci- 
sions of  the  land  commissioners  was  by  ca^ 
veat  in  the  general  court  to  prevent  the  pa- 
tent from  emanating:  and  if  a  party  had 
such  an  equity  as  would,  on  a  caveatf  have 

'  .  entitled  him  to  a  preference,  it  was  no 
ground  for  a  bill  in  equity  to  set  aside  the  pa- 
tent, unless  he  was  prevented  by  fraud  or 
accident  from  prosecuting  a  caveat*  Jioss  v. 
Keertoood^  Hoof  acre,  and  Smithy  til 

CAVEAT  EMPTOR. 

t.  In  the  case  of  legal  rights,  the  principle  cO' 
veat  emptor  properly  applies  i  but  equita- 
ble rights  may  be  lost  by  a  sale  to  a  bonajide 
purchaser  without  notice-    Tavh^^  v.  Stone, 

314 


CERTIORARI^ 

1.  A  writ  of  certiorari  for  defect  of  the  record  is 
proper  where  the  transcript  has  been  certi- 
fied by  the  proper  ofiicer,  and  is  suggested 
to  be  defective,  but  not  where  it  is  not  au- 
thent\cated  at  all.    Scott  v.  ffall^  S29 

CHANCERY.  « 

1.  See  Equitt,  No.  I,  S.  Ktncaids.  Quning' 
ham^  I 

8.  See  Answer  in  Chancery,  No.  1.  Heff- 
ner  v.  Miller  and  others,  43 

S.  I^  in  a  decree  of  a  superior  court  of  chancery, 
reversing  that  of  a  county  court,  there  be  no 
error  but  an  omission  to  direct  the  bill  to  be 
dismissed,  the  couii  of  appeals  will  affirm  the 
decree,  and  add  the  proper  direction,        ib, 

4.  See  Attachment,  No.  1.  Badfield  v.  /ante. 

•on.  53 

5.  See  Answer  in  Chancery,  No.  2.    Clay 

▼.  WiiUama  and  others^  ]28 

&  See  Legatees,  No.  1.  iS9 

7.  See  EQ.UITY,  No.  lO,  il.    Roberts^  Widow 

and  Heirs  r,  Stanton^  j  S9 

8»  &e  Vendor  and  Vendee,  No.  9.  Orant- 

land  ▼.  tVightt  179 

9*  See  Parties,  No.  3.    Lambert  w,  Mmny^ 

196 
lO.  See  Jurisdiction,  No^  9»     Femrick  ▼. 

M'Murdo  and  Fisher,  S44 

IL  fUee  EQ.U1TY,  No.  24.    Garnett  v.  ChOders, 

2T7 

12.  The  judges  of  the  court  of  appeals,  or  any 
one  of  them  out  of  court,  have  power  to 
award  injunctions,  which  have  been  refused 
by  the  judge  of  any  superior  court  of  chan- 
cery :  but  this  power  is  not  possessed  by  the 
court  of  appeals.  «3fayov.  Haines  and  Omtts^ 

423 

13.  When  a  ileeree,  by  whidi  an  iniunction  is 
made  perpetual  in  part,  n  considered  erro- 
neous, (to  the  injury  of  the  appellee,)  in 
not  having  maile  it  perpetual  in  toto  g  the 
court  of  appeals  will  affirm  so  much  as  allows 
him  bis  costs,  in  the  court  of  chancery  ;  and, 
reversing  the  residue,  and  making  such  de- 
cree as  that  court  should  have  made,  will 
also  allow  biro  his  costs  in  this  court.  De* 
forges  ▼.  Lipscomb,  451 

14.  See  Account,  No.  13,  I4.      Snickers  ▼. 

Dorsey,  505 

15.  A  decree,  though  deciding  the  right  to  the 
property  in  controversy,  and  awarding  the 
costs  of  suit,  is  stilt  only  interlocutory,  if 
commissioners  be  appotuted  to  carry  it  into 
effect,  and  the  couri  have  yet  to  act  upon 
their  rejiort  Neither  does  it  cease  to  be  in- 
terlocutory, !!»  consequence  of  an  order,  that 
the  defendant  be  attached  for  faiUog  to  com- 
ply with  it.  Mackcy,  JEar'r  oj  Fuqua,  r,  JBell, 

523 

16.  A  bill  of  retiew  Hes  only  to  it  final  decree,  ib. 

17.  See  Relief,  No.  7,  8.    Datdton  v,  JVaiie, 


Digitized  by 


Google 


^60 


lNt)EX  TO  THE  PRINQiPifiL  MATTEBS. 


CHARTER-PARTY. 

1.  Construction  of  the  act  of  oongress  **  la^nng 
duties  on  stamped  vellum,  parchment  and 
paper  ;'*  with  respect  to  charter-parties. 
Under  that  act  a  writing  altering  or  explain- 
ing a  charter-party  was  not  to  be  con&idei-ed 
as  itself  a  charter-party,  and  therefore  sub- 
ject to  the  duty.    Ashl^  v.  Cornivell,       26S 

CHILDREN. 

1,  Where  slaves  are  specifically  bequeathed  to  a 

child,  when  he  or  hhe  shall  atuin  the  age  of 
21  years,  or  shall  marry,  and  no  provision  is 
made,  expit&slv,  for  maintenance  in  the 
mean  time,  their  intermediate  profits,  if  not 
otherwise  disposed  of,  do  not  pass  by  a  gene* 
ral  residuarv  clause,  but  go  to  the  legatee. 
Qudrles^s  Lx>  r.  Quurlea  and  others^     321 

'JL  In  such  case,  the  lcg:itee  is  also  entitled  to  in* 
terest  on  the  profits  from  the  time  of  the 
receipt  tltereof  by  the  executor;  no  good 
reason  appeal  ing  for  his  failure  to  apply  the 
prineipHi  to  the  use  of  the  legatee,  ib, 

3.  A  marriage  settlement  by  a  husband  on  his 
wife  and  her  children  by  him,  (though  hern 
in  Ibrnication,)  is  a  conveyance  to  purcha- 
sers for  a  Taluable  eousideration,  as  to  the 
children,  as  well  as  the  wife,  and  not  void 
as  to  creditors ;  no  fraudulent  intention  be- 
ing proved.     Couttg  and  others  v.  Grcenhovf, 

363 

CITIZENSHIP. 

t.  The  proviso  in  the  4th  section  of  the  act  of 
179ti,  concerning  impoilation  of  slaves  from 
other  states  of  the  union  did  not  authc^rize 
such  importation  by  citizens  of  this  oomfsoo- 
wealth,  returning  thereto,  after  a  temporary 
residence  elsewhere,  without  having  made  a 
permanent  settlement,  or  become  citizens 
of  the  state  from  which  the  slaves  were  im- 
ported.    MuTTay  V.  Ji*Carty,  393 

2.  Construction  of  the  clause  in  the  4Ui  article  of 

the  constitution  of  the  United  StateSt  which 
declares  that  **  the  citizens  of  each  state 
shall  be  entitled  to  all  pHvileges  and  immu- 
nities of  citizens  in  the  several  stales,"  »6. 
3;  Quaere,  whether  the  right  of  citizenship,  in 
Vir^ima,  can  be  relinquished,  without  com- 
plying with  the  terms  of  oui'  act  of  assemblv 
coiiceining  expatriation  i  io, 

CLERKS  OF  COURTS. 


from  obtaining  a  qidetxis*  And  if  he  t'sk'ti  M 
make  such  defence,  without  a  competent 
excuse,  he  cannot  obtain  relief  in  equity  ou 
the  same  ground.    The  AutUtor  v.  Jvicholat^ 

31 

2.  Under  the  act  to  reform  the  practice  of  the 
district,  county,  and  corporation  courts,  the 
clerk  is  to  issue  execution  for  interest, 
though  not  mentioned  in  the  writing,  and 
not  demanded  by  the  declaraiion.  ffaUace 
and  olliers  v.  JJaktr,  334 

a  The  taking  a  ^ardiah's  bond  is  not  a  minis- 
terial but  a  judicial  act,  im{)0sed  by  law  ou 
tlie  court,  which  (and  not  its  clerk)  is  to 
judge  of  the  sufficiency,  or  insufiiciency,  of 
the  security  offered,  /'uftf,  Adm*r  of  JSTel' 
9on,\.Tuulor  undThorntotii  46K 

4.  A  guardian  s  bond  it  to  be  executed  by  him. 
and  bis  securities,  in  open  court,  and  not  in 
the  clerk*s  office,  ib. 

COLLATERAL  CONDITIONS.    . 

^uere^  whether  the  proviso  in  the  S4th  sec- 
tion of  the  district  court  law  extends  to  suita 
upon  joint  and  aeveral  bonds  with  coUaleral 
conditions  to  be  perlbrmed  by  the  principul 
obligor  only,  as  well  as  to  bonds  with  colla- 
teral conditions  to  be  performed  by  the  obli- 
gors jointly  or  aeverall)  ?  Monroe  (Govern- 
or) V.  Hedmuiif  240 

COMMISSIONERS  IN  CHANCERY, 

1.  It  18  not  error  in  a  eourt  of  equity  to  direct 
commissioners,  insteadof  a  jury,  to  state  and 
report  an  aecouut  of  the  profits  of  land. 
HoberU*s  Hidovf  and  Heir§  v.  Stant&ny  129 

2.  A  commissioner's  report^  if  erroneous  upon 
its  face,  may  be  objected  to  at  the  bearing  of 
the  cause,  though  no  excepticm  be  previously 
filedi  and  also,  in  tlie  api>clhtte  court,  though 
no  exception  appears  to  have  beeu  taken  i^x 
the  court  below:  but,  without  such  ex^eptioft, 
it  cannot  be  impeached  on  grounds,  and  m 
relation  to  subjects,  which  may  be  affected 
be  extraneous  lustiiaony.  iihite^t  Ex'rs  r. 
Johnson  iiftd  others,  285    • 

3.  A  failure  to  set  lorth  in  a  ^^mixussioner's  re> 
port,  that  notice  was  given  tu  the  imriies,  is 
not  an  error  sufficient  to  reverse  a  decree,  if 
no  exception  to  the  report  ap|iear  in  the  re- 
coi-d,  lA. 

4.  See  Account,  No.  13.    Sriickers  v.  Doraey» 


COMMISSIONER  OF  THE  REVENUE. 


J.  On  ft  moUony  a^inst  a  clerk,  for  tlie  penalty  i,  &?t;  Penalty,  No.  1 
incurrad  by  failing  to  pay  the  taxes  on  law 
pi*ocess,  he  may  defend  himself  by  showing 
that  he  used  due  diligence  to  get  a  coramis- 
tioner  of  the  revenue  to  compare  his  account 
with  the  books  in  his  office,  and  certify 
thereui>on  as  the  law  requires,  and  was  pre-  1. 
vented  hv  the  default  of^  such  commissiooer 


Auditor  v-  A7f  Ao&w, 
31 


COMMISSIONS. 


A  commission  of  more  than  fve  per  eeni.t 
on  ttie  amount  of  sates  and  ooftectbas,  ought 
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AOt  to  be  allowed  an  exeeutor,  except  upon 
peculiar  cirenmttanoet.  Triplet  ft  £^r«  ▼. 
Jame$Qn,  843   1. 

COMPENSATION  FOR  DEFICIENCY. 

1.  Whenever  it  appears  that  the  vendor's  own 
title  deeds  must  have  disclosed  to  him  the 
true  quantity  of  land,  he  u  bound  to  make 
compensation  for  a  deficiency,  though  his 
deed  to  the  vendee  express  a  iquaniity 
*'  more  or  less."    DmniU  ▼.  Ron,  290 


COMPOSITIONS  OP  CLAIMS. 


1.  A  eourt  of  equity  will  not  assist  in  carrying 
into  effect  compositions  of  claims  by  execu- 
tors or  other  fiduciaries,  unlets  the  partr 
praying  it  will  first  unfold  aufl  disclose  all 
the  circumstances  of  the  case,  that  the 
court  may  see  there  has  been  no  fraud,  and 
that  every  thing  was  (air.  Clay  v.  IVilUamM 
mndtthgrs,  i05 

CONDITIONAL  SALE. 

1.  Whether  a  contract  is  a  mortgage,  or  a  ccm- 
ditional  sale,  "  depends  on  the  whole  cir- 
cumstances of  the  ^ntract,  and  not  the 
mere  written  evidence  of  it;"  the  great 
point  to  be  considered  being,  whether  the 
parties  intended  to  treat  of  a  purchase,  and, 
centemplating  the  value  of  the  commodity, 
fixed  the  price^  or  whether  the  object  was 
a  loan  of  money,  and  a  security  or  pledge 
te  repayment.    JCin^  v.  JVewman^  v) 


CONGRESS,  (ACTS  OF.) 

^  S^  Acts  or  Cokoress,  No.  1.  ^thley  v. 
Camrnll,  ^268 

CONSENT  OP  PARTIES. 

>•  When,  upon  the  reversal  of  a  county  court 
judgment,  a  cause  has  been  retained  In  the 
district  court,  by  consent,  if,  at  a  subacqnent 
term,  the  order  for  retaming  the  cause  be 
set  aside,  an  appeal  cannot  then  be  Ukeo 
to  the  court  of  appeals,  even  by  conieut  of 
parties;  but  the  cause  should  be  sent  back 
to  the  county  court  fur  farther  proceedings. 
JVVrw  v.  TomHn  and  Gray^  356 

2.  If  the  pUintiir  and  defendant  claim  under  the 
same  executory  bequest,  and  a  cale  be 
agreed,  submitting  the  right  to  be  adjudged, 
according  to  the  legal  construction  of  the 
will,  wiuiout  saying  any  thing  about  the 
executor's  assent  to  the  legacy,  the  court 
will  assume  that  as  a  fact  between  the  pre- 
sent oartlet.     M^yaU  v.  J^pet,  Mm*r  of 


CONSIDERATION.^ 

A  father-in>law  having  promised  his  son-in- 
law  that  if  he  would  purchase  a  certain  tract 
of  land,  he  would  assut  him  in  paying  fur  it 
by  letting  him  have  the  amount  of  a  particu- 
lar bond,  when  collected;  and  the  son-iu- 
law  havin|[  thereupon  made  the  purchase, 
this  promise  was  determined  to  be  upon 
sufficient  consideration,  and  obligatory  in 
law.   ScQtCt  iVr  v.  OibomeU  jExV*,    413 

CONSPIRACY. 

In  the  action  on  the  cote  for  contpiracyf  as 
well  as  in  the  action  for  maUciout  protecu* 
tion^  an  averment  in  the  declaration  that  the 
prosecution  was  false  and  maliciout^  is  not 
sufHcient;  but  it  must  be  averred  to  have 
been  without  probable  cause,  Kirlley  v. 
Deck  and  othere,  10 

CONSTITUTION  OF  THE  UNITED 
STATES. 

Construction  of  the  clause  in  the  4th  article  of 
the  constitution  of  the  Untied  State*  which 
declHresthat  **  the  citizens  of  each  slate  shall 
be  entitled  to  all  privileges  and  immu- 
nities of  citizens  in  the  several  states.**  JIfur* 
rayv.J^Carty,  39(1 

CONSTRUCTION  OP  LAWS. 


1.  The  5ih  section  of  the  act,  passed  Jannartf 
SOtli,  1804,  entitled  <**An  act  concerning  tKe 
proceedings, in  courts  ofr  chancery,  and  fiop 
other  purposes/'  did  not  authorize  a  judg- 
ment for  interest  upon  the  costs  of  suit. 
JSPRea  v.  Bvovm^  46 

8.  h  teems  that  under  the  act  of  1785,  c  61.  a 
right  of  entry  into  lands  b;^  a  person  entitled 
as  speciul  occupant,  is  devisable,  though  the 
devisor  never  was  in  actual  possession.  &€  En- 
try, (Right  of,)  and  /^v.  Shobe,  908 

3.  See  CHAaTER-PARTY,  No.  1,  Aahley  v. 
Corntoell,  268 

4.  Consti-uction  of  the  clause  in  the  4th  article  of 
the  constitution  of  the  UrnUd  States,  which 
declares  that  "the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  iromu« 
niitcs  of  citizens  in  the  several  states.  Mur- 
ray v.  M'Carty,  333 
5.  According  to  the  spirit  of  the  act  "concern- 
ing the  glebe  lands  and  churches  within  this 
commonwealth,"  passed  the  I2th  day  of  Jo- 
nuai-y^  1802,  no  glebe  land  was  to  be  consi- 
dered vacant,  and,  as  such^^  liable  to  be  sold, 
if  there  was  any  minister,  who,  in  behalf  of 
the  protcsunt  episcopal  church,  had  been 
put  into  possession,  and  was  the  incumbent 
thereof,  on  that  day  $  whether  the  persons 
acting  as  a  vestry,  by  whom  he  was  inducted^ 
had  been  oanooically  elected-or  not.  Cktuffh" 
ton  cuul  others  v.  Macttaughtonf  dl3 
&  Thf  vestry's  order  that  tble  nMoiater  ^  be  in- 
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d acted  into  the  parish  &•  incumbent,*^  is  a 
sufficient  delivery  of  possession  of  the  glebes 
thereto  attached,  to  prevent  a  sale  of  the  |. 
same  as  vacant.     ClauglUon  and  others  v. 
Jilacnauffhton,  5l3 

f.  See  Frauds  and  perjuries,   (Act   to  ^ 
Pai^vent,)  No.  I»  2.  and  Gay  v.  Moteieift  3. 

543 
4. 
CONTINGENT  INTEREST.  ^ 

fi. 
I.  See  Devise,  No.  7.   JioyaV  ?.  EppHBi^  Adm\ 
of  HotfoUg  479  7. 

CONTRACT. 

1.  ^e  Award,  No.  i.  Kincoi^r.  Cuningham^  1 

»,  Whether  a  contract  is  a  mortgage  op  a  condi- 
tional sale  *'  depends  on  the  whole  circum-  g 
stances  of  the  contract,"  and  not  the  mere 
•*  written  evidence  of  it  ;'*  the  great  point  to 
be  considered  being,  whether  the  parties  in- 
tended to  treat  of  a  purchase,  and,  contem- 
plating the  value  of  the  commodity,  fixed  the 
price,  or  whether  the  object  was  a  loan  of 
money,  and  a  security  or  pledge  for  repar- 
■  ment.    King  v.  ^ewmeoit  40 

9.  j&ePi,EADiNG,  No.  7.  Fcmoicki.M^Mur- 
doandFitheTf  ^4  '* 

4,  A  contract  of  ssle  is  not  considered  in  equity  . 
as  binding  on  the  paKies  by  the  execution  of 
a  bond  for  the  purchase-money,  if  it  appear 
that  the  seller  failed  to  perform  wh»t  was  to 
be  done  on  his  part  in  order  to  consummate 
the  contract.  P(tge*$  Ex'r  v.  tImttotiU 
^dm'r,  898 

9.  G.  havinj^  agr^d  to  sell  ST.  certain  escape-  1. 
warrants,  upon  fF,'a  giving  bond  and  good 
security  for  the  purchase -money;  W,  exe- 
cutes a  bond*  wii  h  a  blank  for  the  name  of 
the  surety,  to  be  filled  up  at  a  certain  time 
imd  place,  when  and  where  the  escajte-war- 
rants  are  to  be  assigned  and  delivered  by  G.  /  ^, 
\i  tF.  fhil  to  ^Ive  the  sui-cty,  a  court  of  eouity 
will  not  admit  G'.  to  take  advantage  ot  the 
bond,  without  proof  of  his  assigning,  and  de- 
lifering,  or  tetukring^  the  escape- warrants, 
within  a  r^^nable  time,  and  before  com- 
ipcncing  suit  upon  it ;  as  to  which  the  onus 
Jhrobanm^  in  equity ^  lies  on  A|w,  ib, 

%  T.  being  indebted  to  //.  in  the  sum  of  1,200/. 
payable,  by  four  equal  instalments,  in  little  3. 
more  than  three  years ;  an  aerreement  took 
place  between  T.  &  W.  ihnt  fT.,  in  consider- 
ation of  m>L  cash,  paid  him  by  7'.,  should 
exonerate  T.from  his  debt  to  H.  /  this  ogree- 
iplteiit  is  usurious  and  voidj  notwithstanding 
M^.  might  iiave  reaped  advantage  from  it  by  4. 
buying  the  bonds  of  H.  at  a  discount,  or  by 
selling  him  toliacco  at  a  high  price,  f^«^ 
kins  v.  Taylor  and  Metohuni^  424  5. 

7,  See  Vendor  and  Vendee,  No.  10.  True 
'  heart  t.  l^rice^  •  468 

g,  iSee  fivip5N9E,  No.  4?  Wf 


CONVEYANCE. 

5S^  Executors  and  ADMiHisTmATOSt» 

No.  10.  Robertas  H^idaw  mud  Heirs  ▼.  Sttrn^ 

toiu  139 

See  Dbed»  No.  5.     Grantland  r.  Highi,  179 

&e  LAN Ds,  No.  16. 18.    Lambert  v.  ^annsh 

See  EQUITY,  No.  31.  ib» 

See  Deed,  No.  11, 18.  Bt^hes  v.  HughesU 
£jcV,  S09 

See  IhLL  OF  Sale,  No.  i.  Hardawayv^, 
Manson^  830 

A  marriage  settlement*  on  the  wife  and  her 
children,  by  the  husband,  though  bom  in 
fornication,  is  a  conveyance  to  purchasers 
for  valuable  consideration,  as  to  the  children 
as  well  as  the  wife,  and  not  void  as  to  credit- 
ors, no  fraudulent  intention  being  proved. 
Contts  and  others  v.  Greenhow,  363 

If  a  mortgagee  of  lands  (though  not  in  hit  ac- 
tual use  or  occupation)  suner  them  to  be 
sold  for  taxes,  quare,  whether  be  shall  be 
indemnified  out  of  other  property,  bonajide 
conveyed  by  the  mortgagor  to  a  mere  vo- 
lunteer ?  tft* 

COPY. 

Where  a  bond  is  filed  in  a  suit  against  the  e» 
ecutor  of  the  obligor,  a  copy  may  be  de* 
dared  upon,  against  the  heirs,  in  another 
courtt    fVaUer^s  Ex*rs  ▼.  EOu  and  others^ 

68 

COSTS. 

The  5th  section  of  the  «et,  passed  Jtmuary 
SOrA,  1804,  entitled  <*  An  act  ooneeming  the 
proreediugs  in  courts  of  chancery,  and  for 
other  puri>osc8/'  did  not  authori^  a  jui^;* 
ment  for  interest  upon  the  costs  of  salt. 
M'Rea  v.  Jfrovn^  46 

Where  a  complainant  is  appellant  from  a  so* 
perior  court  of  chancery,  the  court  of  ap- 
peals has  no  juribdiction,  unless  the  subject 
in  controversy  be  a  freehold,  or  fhinchfse,or 
amount  to  one  hundred  and  fifty  dollars,  ex- 
clusive of  all  costs  incident  to  the  origm^l 
judgment,  or  arising  from  injunctions,  or  ap* 
peals,  subsequent  thereto.      Cooke  v.  PUes, 

"I 

After  thp  term  at  which  a  decree  is  rendered, 
an  appeal  ought  not  to  be  gi-antcd  to  a  de- 
fendant who  has  been  ordered  to  pay  co«a, 
but  appears  from  his  answer  to  have  no 
right  to  the  subject  in  controversy.  Gamett 
V.  Childers,  87/ 

Where  an  injunction  b  perpetuated  in  part, 
the  complainant  ought,  in  general,  not  to  he 
flecrced  '.o  pay  costs.     Ross  t.  Gordorif   889 

In  such  case  th^  error  of  awarding  eotta 
against  the  plaintiff  is  sufilcient,  upon  bis  ap- 
peal, to  reverse  the  decree,  though  rl^ht  m 
ev^ry  o^ier  respect^  ih 
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tt.  When  n  decree^  hy  nrhich  an  Soianotion  is 
made  per[ietual  in  part,  it  oonBidered  erro- 
neoM,  (to  the  injury  of  the  appellee,)  in 
not  having  made  it  perpetual  tn  tot^^  the 
oourt  of  a|)pealt  vill  afomi  bo  much  as  al-  6. 
lows  him  his  costs  in  the  court  of  chancery ; 
andy  reversing  the  residue,  and  making  suoli 
deeree  as  that  court  should  Imvc  made,  will 
also  allow  him  his  costs  iu  ihb  court.  2ie- 
/o»v«  ▼.  Idpscombp  451 

7.  5e«CHAN0SRYf  No.  IS,  Mackey,  Ex'r  of 
Fuguu^  T.  Bell,  523 

COURT  OF  APPEALS. 

!•  Where  a  complainant  is  appellant  from  a  su* 
perior  court  of  chancery,  the  court  6f  ap- 
peals has  no  jurisdiction  unless  the  subject 
ID  controversy  be  a  freehold,  or  franchise,  or  1. 
amount  to  one  hundred  and  fitly  dollars,  ex- 
elusive  of  all  costs  incident  to  the  original 
judgment}  or  arising  from  injunctions,  or 
appeals,  subsequent  thereto.  Coohe  v.  /*ile8^ 

151 

d.  Where  an  appeal  is  admitted  to  be  docketed 
(for  good  cause  shown)  after  the  time  with- 
in which  the  record  ought  to  hare  been  sent 
up,  and  the  appellant  has  been  guilty  of  no 
neglect,  the  court  will  direct  it  not  to  lose 
its  place  o||lhe  docket.  Johnton  v.  Johnton'a 
Adner^  304 

S.  The  court  of  appeals  has  no  jurisdiction  to 
grant  appeals  Irom  interlocutory  decrees* 
Gibton  T.  Jiamlolpk,  SIO 

4.  &e  Appeals,  No.  Si,  e^  Henry't  Ex*rt. 
£lcan,  541 ;  and  Mekon  v.  MeUQfC$  jidm^rf 

643 


COURTS. 

1.  The  Itt  section  of  the  act  **to  reform  the 

|)ractice  of  the  district,  county,  and  corpora-  ^ 
tion  courts/'   which  took  enect  the  1st  of 
Jiprilf  1805,  applies  to  suiu  instituted  afler 
that  day,  though  upon  writings  of  a  previous 
date.     fVallace  and  others  v.  Baker,       d:i4 

2.  When,  upon  the  reversal  of  a  county  court 

judgment,  a  cause  has  been  retained  in  the 
district  court,  by  consent ;  if  at  a  subsequent 
term  the  order  for  retaining  the  cause  be 
set  aside,  an  appeal  cannot  then  be  taken 
to  the  oourt  of  ap|ieals,  even  bv  consent  of  1. 
parties;  but  the  ciuase  should  he  sent  back 
to  the  county  court  for  farther  proceedings. 
MnriM  v.  Tomlin  and  Gray,  S36 

S,  I'he  taking  a  guardian's  bond  is  not  a  ministe- 
rial but  a  judicial  act,  imposed  by  law  on  the 
court,  which  (and  not  its  clerk)  is  to  judge 
of  the  sufficiency  or  insufficiency  of  the  se- 
eurity  offered.  Pag-e,  Adm'r  of  JVelson,  v.  3. 
Taylor  and  Thornton^  492 

4.  A  guardian's  bond  is  lo  be  executed,  by  him  3. 
and  his  securities,  in  open  court,  and  not  in 
the  clerk's  office,  ib,  4. 

.5.  Qtueret  has  the  court  of  appeals  the  power  of 
coercing"  the  judge  of  an  inferior  court  to 


seal  and  allow  a  bill  of  exceptions,  regulariy 
tendered,  and  containing  the  whole  truth  of 
the  case  ?    S/iankt  and  M^Rea  v.  Fenwickf 

478 
It  teema  that  if  a  <lec1aration  in  detinue  de« 
mand  a  negro  woman,  by  name,  and  her 
tliree  childreo,  withoift  mentioning  their 
names;  and  a  case  be  agreed,  submitting 
that,  if  the  law  be  for  the  plaintiff  upon  cer- 
tain other  points,  judgment  may  be  entered 
in  his  favour,  '*  for  the  sUives  in  the  declara* 
tion  mentioned,"  the  court  may  insert  the 
names  of  the  negro  children  in  the  judg- 
meut.    JfioyaU  v.  Eppea,  Admfv  nf  BoyQU^ 

479 

C0\^1^ANT. 

in  an  action  of  covenant  upon  articles,  hf 
which  the  defendants  authorized  the  plain- 
till'  **  tn  take  into  his  possession  certain  millsy 
to  nut  the  same  in  ^  complete  repair,  and  to 
muke  such  alterations  m  the  construction 
thereof  as  should,  in  his  opinion,  be  best  cal- 
culated to  give  them  their  full  power  and 
e^ect;  engaging  that  they,  at  all  times^ 
would  be  ready  tA  pay  the  amount  of  the  ex« 
penditures  incurred  on  the  production  of  pro* 
jicr  vouchei^ ;  and  that  the  pkuntifT  should 
retain  tlio  possession  and  use  of  the  premises 
for  a  term  of  years,  paying  a  certain  rent  j 
provided,  that,  in  all  Uie  repairs  and  im- 
provements, thus  left  to  his  discretion,  ha 
would  not  consider  his  own  temporary  ac- 
commodation only,  but  the  i>ermanent  ad- 
vantage of  the  property  also,  and  proportion 
the  expenditures  accordingly."  Upon  the 
plea  of  **  covenants  performed,^'  and  issue* 
the  question  whether  the  plaintiff  had  com« 
plied  with  the  terms  of  the  proviao  was  pro- 
perly before  tlie  jury.  FenroickY,  J^PMurdo 
and  Fisher,  t244 

An  action  of  covenant  does  not  tie  upon  the 
proviao,  in  a  mortgage  deed,  **  that,  upon 
payment  of  a  certain  sum  of  money,  the  deed 
sliall  be  void;"  there  being  no  expreaa  ewe* 
nam  for  payment  of  the  money.  Drummond*a 
Adm^a  v.  Bichurda,  SS7 

CREDITORS. 

Property  claimed  by  a  son-in-Iav,  tinder  i 
marriage  contract  witli  a  decedent  in  his  life- 
time, and  recovered,  by  a  decree  against  tbe 
administratrix  and  distributees,  is  not  in  any 
fnanner  responsible  to  the  creditors  of  such 
decedent}  unless  it  appear  that  such  decree 
was  obtained  by  frau(f  and  collusion  between 
tbe  paities.  CUiy  v.  IVilUama  and  others,  i2S 

See  Legaiees,  No.  1.  129^  and  StovalV^ 
Ex'r  V.  fVoodaon  and  IVife,  303 

See  Lav  ds.  No.  l6, 17.    Lambert  t.  tYanny, 

186 

The  circumstance  that  the  plaintiff  is  a  Bri* 
tish  subject,  and  was  entitled  to  his  claim  be- 
fore the  rear  1776^  is  not,  in  itself,  sufficient 
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to  protect  him  against  the  operation  of  the 
aot  of  UmiutioDS.  Beattie  t.  Tabh*9  MnCrn^ 

854 

5.  See  Purchaser,  No.  i3.    Hlruton  v.  John- 

torCs  Ex'rs,  305 

6.  It  teems  now  letUed,  that  an  absolute  deed  of 

slaves,  or  other  personal  properly,  the  pos- 
session of  which  remains  with  the  vendor,  is 
fraadulent,  per  te,  as  to  creditors.  Alexati' 
der  y.Deneaie^  34l 

7.  See  Fraud,  No,  ]5.    Coutt$  and  othert  ▼. 

Greenhov,  363 

8.  See  Frauds  and  Perjuries,  (Act  to 

Prevent,)  No.  1,  2.  Gayv,  Moieley^  543 

CROPS. 

].  By  a  devise  of  a  traot  of  land  in  fee«simple, 
together  with  alt  the  crops  thereon,  whether 
gathered  or  growing  at  the  time  of  the  tes- 
tator's deatl),  not  only  the  crops  made  the 
year  the  testator  died,  but  those  of  the  pre- 
ceding year,  remaining  on  the  land,  and 
those  brought  thither  from  other  plantations 
lobe  stored,  will  pass.  Camagy  and  ff^ife 
V.  Jllartin'i  Ex'rs,  234 


DAMAGES. 

I.  Under  circumstances,  the  payment  of  the 
damages  assessed^  in  a  mill  case  ought  to  be 
presumed :  especially,  if  a  great  length  of 
time  has  elapsed,  during  which  the  owner  of 
the  land,  to  whom  such  damriges  were 
assessed,  acquiesced  in  the  building  of  the 
mill,  without  claim  or  objection  on  hb  part. 
Young  V.  Price  and  othert,  534 

9.  The  damages  allowed  by  law  upon  afBrmance 
of  a  county  court  judgfpent  by  a  superior 
court  of  Ihw,  are  not  to  be  reckoned  at  part 
of  the  "  matter  in  controversy,"  for  the 
purpose  of  giving  the  court  of  appeals 
jurisdiction.  .&tf  Appeal,  No.  22.  MeU 
son  V.  MelsoiCa  Adm*r,  542 

3.  It  is  not  entir  that  the  jur}-  find  general  dama- 
ges for  detaining  several  slaves;  but  the 
alternative  viMue  uf  each  aUvc  ought  to  be 
separately  fbund.  HoUaduy  iind  IVifi  v. 
Idttlepage^  539 

DEBET  AND  DETINET. 

J/ An  heir  should  be  charged  in  the  debet  BXk^ 
detinet  g  but  if  he  be  charged  in  the  detinet 
only,  t)ie  defect  is  nut  ChIhI  after  venlict,  or 
upon  general  denmri-er.  H'aUer^s  Ex^rs  v. 
EUis  atid  oiftcrs,  86 

DECT. 

I,  In  debt  upon  an  assigned  bond,  the  declara- 
tion ought  to  charge  a  failure  to  pay  the  mo- 
ney to  the  obligee,  aud  to  eiich  of  the  ai- 


signees,  as  well  at  t6  the  pbintlir;  mttd  If  It 
only  charge  a  failure  to  pay  to  die  pbiiitiff,  H 
is  too  defective  to  maintatn  the  action  f  «m1 
the  defect  is  not  cured  by  verdict.  JB^^aw 
tott*s  Adm*x  V.  Idpttomb,  fMS ' 

S.  An  action  of  debt  will  not  lie  against  the  ac- 
ceptor of  a  bill  of  exchange.  WUmh  w. 
CrowdhiO,  30ft 

3.  See  Declaratiok,  No.  IS.    JBadtmer  mtd 

Wife  V.  BUdr,  SSS 

4.  In  an  action  u[>on  an  assigned  bond,  a  ^le- 

ctaration  charging  **  that  the  defendant  has 
not  paid  the  debt  totlie  plaintifl^"  bat  ten- 
taining  no  averment  **  that  he  did  not  paj  It 
to  the  assignor  before  notice  of  the  atttga- 
raent,"  is  radically  defective,  aod  not  cinne4 
by  verdict.    Green  v.  Duktny,  918 

DEBTOR. 

1.  A  debtor  holding  an  eoQitable  title  to  land* 
having  convcjred  it  by  deed  of  trust  10 
secure  a  creditor,  and  having  afterwards 
caused  a  conveyance  of  the  i^al  titl^  tp  be 
made  to  another  creditor,  who  bad  notice  of 
the  prior  deeil,  need  not  be  a  pcrty  to  a  bill 
In  equity  exhibited  by  the  eestvy  que  trust, 
to  compel  a  conveyance  of  the  lenl  title,  and 
performance  of  the  tru^  JLambtrt  ▼. 
JSumiy,  "  196 

DECEIT. 

See  Fraud. 

DECLARATION. 

1.  In  the  action  on  the  case  fat  oanspvacsr^  at  veil 

as  in  the  action  for  malicKNis  Picsesitkm, 
an  averment  in  the  dechiratioa  that  the  pro- 
secution was  false  and  malicious,  is  not  aoffi- 
cient  I  bat  it  roost  be  averred  to  have  bees 
without  probable  cause.  Jdrtky  v.  JM^ 
and  others,  9 

2.  In  an  action  against  the  representathet  of  one 

of  two  Joint  obligors,  in  a  bond  dated  fat  1785, 
it  is  essential  to  state  In  the  declaratloai  that 
that  obligor  survived  hit  eompanioa.  Mtax* 
ton's  JidnCx  v.  Hihfard»  ^ 

3.  In  declaring  against  a  remote  heir,  he  should 

he  chnr^d  as  heir  of  the  heir  of  the  oUigOTf 
or  as  heir  of  the  obligor,  with  a  videlidt  set- 
ting forth  the  intervening  descent^  bat  k  is 
not  necessary  to  state  hew  he  is  heir.  9FaU 
ler^s  Ex*rs  v.  Eliis  and  otfters,  W 

4.  An  heir  should  be  charged  in  the  debet  mA  db- 

tinetf  but  if  he  be  charged  in  the  dettngt-oa*    . 
ly,  the  defect  Is  not  fatal,  after  verdict,  ar  up- 
on general  demurrer,  w. 

5.  'Where  a  bond  b  filed  in  a  suit  agamst  the  ex- 

ecutor of  the  obligiM-,  a  copy  may  be  declared 
upon,  a^nst  the  heirs^  in  another  eodrt^  0, 
^  In  an  action  of  slander,  an  avermeot  in  the 
declaration  that  the  slaBderotts  wards  ^srem 
spoken  *<  of  or  oonoeniing  the  ^in^*  or 
*'  in  tome  convesntioft  or  cmtquktm  re- 
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tpeoting-himy**  b  easentialljr  necessary,  un- 
less the  words,  by  fair  ooostrnoUon,  in  them- 
velvet,  plcunlg  and  neccMtarify  relate  to  the 
plaintiff.  Cave  ▼.  Shelor  and  Hlfe,  193 
7*  Ib  an  action  of  general  indehitatut  atawnpsU, 
for  services  rendered  as  an  overseer,  or  of 
quantum  meruit  for  like  services,  the  plain- 
tiflr  cannot  give  in  evidence  proof  that  the 
defendant  had  employed  him  as  an  overseer, 
and  was  to  pay  him  a  certain  quantity  of  /o- 
ifaeco.  In  such  case,  he  should  declare  upon 
•  the  special  agreement.  .  lirookt  v.  Seattle 
Ex'r,  344 

8.  In  trespass  quare  clautum  f regit,  the  deelara* 

turn  charging  the  trespass  generally,  in  a  pa« 
rish  and  county,  if  the  defendant  plead  not 
guilty,  and  a  justifioation  '<  that  the  land  in 
question  was  his  freehold,"  the  plaintitf  must 
reply  to  the  justification  as  well  as  join  issue 
upon  the  plea  of  not  guilty.  Jnangwn  v. 
FloTPerMf  SOS 

9.  In  debt  upon  an  assigned  bond,  the  declaration 

ought  to  charge  a  failure  to  par  the  mooey 
to  the  obligee,  and  (o  each  of  the  assignees, 
as  wen  as  to  the  plaintiff;  and  if  it  only 
charge  a  failure  to  pay  the  plaintiflT,  it  is  too 
defective  to  maintain  the  action,  and  the  de- 
fect is  not  cured  by  verdict  Braxton*e 
'   Adm*x  Y,  lApacomb,  982 

10.  It  is  error  sufficient  to  reverse  an  ofiice  judg- 

ment, that  the  common  order  was  enter^ 
before  Uie  plaintiff  filed  his  decUration. 
Waujrh  v*  Carter^  333 

11.  See  Clerks  of  Courts,  No.  2.  Wallace 
and  others  v.  Baker,  334 

18*  In  an  action  by  a  surviving  executor,  for  a 
debt  due  to  the  testator  in  his  lifetime,  if  the 
declaration  charge  that  the  debt  was  not  paid 
to  the  plaintiff,  without  charging  also  that  it 
was  not  paid  to  the  testator,  nor  to  cither  of 
the  ooexecators,  the  defect  is  fatal,  and  not 
cured  by  verdict.  Buckner  and  Wife  v. 
BtesT,  336 

IS.  In  a  suit  against  a  mercantile  company,  if  the 
names  of  the  partners  bo  emitted  in  tliewrit 
and  declaration,  and  the  writ  be  served  on  a 
"  person  not  named  in  either,  a  judgment 
against  the  company,  for  tliat  person's  failing 
to  ap|>ear,  cannot  be  soscained.  Scatt  ^  Co, 
▼.  nunlop.  Pollock  ^  Co.,  349 

iittare,  in  such  case  whether  any  judgment  by  de- 
fttult  could  be  sustained  ?  ib, 

14.  Ji  oeemo  that  if  a  declaration  in  detinue  de* 
mand  anegro  woman  by  name,  and  her  three 
children,  without  mentioning  their  names, 
and  a  case  be  agreed  submitting  that  if  the 
faiw  be  for  the  plaintiff  upon  certain  other 
'  pomts,  jndgment  may  ^  entered  in  his  fa- 
vour, **  for  the  slaves  m*A  declaration  men- 
tioned,**  the  court  may  insert  the  names  of 
the  negro  chndrcn  in  the  judgment.  Jiot/' 
a&  V.  Bppeot  Jidm'r  of  BoyaU,  479 

15*  If  a  bond  be  payable  to  James  nHtlotw,  jun., 
and  tbe  declaration  describe  it  as  payable  to 
the  plaintiff  after  naming  bim  as  **  James 
W/dttow,  iun.,  alias  James  Whitlock,^*  this 
%  not  such  a  variance  as  should  prevent  it 
Iben  <>cing  raoeited  m  evidence-  in  support 


of  the  declaration,  on  the  plc«  of  payment. 
WfUtlock  V .  Ramsey* s  AdnCx,  5U) 

16.  In  an  action  upon  an  assigned  bond,  a  decla- 
ration charging  **  that  the  defetidant  has  not 
paid  the  debt  to  the  plaintiff,"  but  containing 
no  averment  **  that  he  did  not  pay  it  to  the 
assignor  before  notice  of  the  assignment,"  U 
radically  defeciivo,  and  not  cured  by  venlict. 
Green  v.  Dulany,  5 IS 

17.  //  seems  tliat,  uhere  an  ofHec  judgment  is 
reversed  on  Uie  ground  that  thc^cchu^tion 
i8  radically  defective,  the  appellate  court,  if 
the  writ  be  oon-ect,  will  not  enter  judgment 
for  the  defendant,  but  send  the  cause  back 
to  be  proceeded  in  from  the  writ.  Hillv, 
Harvey,  525 

18.  In  detinue  if  a  negro  woman,  by  name,  and 

her  "  issue,"  (without  naming  them,)  be  de- 
manded in  the  declaration,  and  the  jury  find 
the  names  of  the  issue,  the  defect  (if  any)  is 
cured,  and  judgment  should  be  entered  ac- 
cordinc  to  tbe  vei*dict.  HoUaday  and  Wife 
V.  lAttUpage,  539 

19.  The  failing  tu  lay  a  separate  value  as  to  each 

skive  demanded  is  an  error  which  would  be 
fatal  On  demurrer,  but  b  cured  by  a  verdict 
severing  the  values,  ib, 

DECREE. 

1.  i&VtfTNTBRLOCUTORYDgCREB,Xo.  I.  GooJ. 

vnn  and  others  v.  Miller  and  otfutrs,  42 

2.  Froperty   claimed   by  a  son-in-law,  under  a 

marriage  contract  with  a  decedent  in  his  life- 
tune^  and  recovered  by  a  decree  against  the 
adromistratrix  and  distributees,  is  not  in  any 
manner  responsible  to  the  creditors  of  such 
decedent^  unless  it  appear  that  such  decree 
was  obtained  by  fraud  and  collusion  between 
the  parties.     Clay  v.  JfUUams  and  others, 

128 

3.  A  legatee  is  not  entitled  to  a  decree  but  on  the 

terms  of  giving  bond  and  security  (if  de- 
manded by  the  executor)  to  refund  in  case 
it  be  needful  for  the  payment  of  debu,  ib. 
129.  and  StovaWs  Ex'r  v.  Woodson  and  Wije, 

303 

4.  It  is  error  to  enter  a  decree  apinst  iufimt  de- 

fendants without  assigning  them  a  guardiati 
ad  litem,  and  though  the  mfancy  did  not  ap- 
pear in  the  orig^nai  proceedings,  yet,  if  it  be 
alleged  iu  a  petition  for  a  rehearing,  (the  de* 
cree  being  interlocutor)'.)  a  guardian  ad  li-* 
tern  ought  to  be  appointed.  Hoberti^s  Wiilow 
and  Heirs  v.  Stanton,  |29 

5.  Where  defendants  holding  lands  by  a  joint  ti< 
tie  are  decreed  to  surrender  possession, 
and  pay  rents  and  profits,  they  are  not  joint- 
Iv  and  several  I)',  but  only  jointly  liable. 
Bite's  Ea^r  v.  Paufs  Heirs^  154 

6.  A  decree  a^inst  an  executor,  for  rents  and 
profits  received  bv  the  testator,  ought  ex- 
pressly to  direct  that  he  should  pay  the  sum 
in  question  out  of  the  assets  in  liia  hands  to 
be  administered,  otherwise  it  is  to  be  under- 
stood as  against  him  personally,  and,  there- 
fore, erroaeous,  i^. 
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7.  A  decree  by  a  court  of  competent  jurisdiction* 

<1i8n)is8in)|^  a  bill  upon  the  grouutl  that  the 
^  deed  under  which  the  complainant  claimed 
i»'as  fi*audulenly  is  a  com|>1cte  bar  to  another 
original  bill  to  try  the  \'alidity  of  the  same 
deed  ;  the  pro|>er  remedy,  if  such  decree  be 
erroneous,  being:  by  appeal^  writ  of  error, 
mtperacdeaSf  or  bill  of  review,  and  not  bv  ori- 
ghial  hilU  Holiidfitf  aiid  Uife  v.  Coletnan 
and  m/e,  168 

8.  In  tracii^  a  title  to  land  in  controversy,  a  de* 

cree  in  a>  suit  between  other  parties  is  not 
evidence  (against  a  pei*son  claiming  under 
neither  of  them)  that  one  of  those  parties 
'was,  in  Ikot,  as  therein  described,  eldest  sod 
Hud  heir  of  «  former  proprietor,  it  being  ia« 
cunibent  upon  the  party  wishing  to  avail  him- 
self of  such  fact,  to  prove  it  liy  evidence 
iiliwide,  but  such  decree  may  be  received 
(as  a  link  in  the  chain  of  evidence)  to  prove 
the  fact  that  it  was  rendered.  Lovell  v.  Jlr^ 
noUl,  167 

9.  Qu«/v,  whether  a  deed  to  a  purchaser  at  a 

sale  directed  by  a  decree^  conveys  any  title 
without  a  subsequent  decree  confiitning  the 
sale?  ib. 

10.  In  such  case  it  seems,  however,  that  if  the 
chancellor  decrees  a  compensation  to  the 
purchaser,  and  the  vendor  does  not  appeal, 

» the  court  of  appeals  will  not  correct  tnc  er- 
i-or  to  his  injury  upon  an  appeal  by  the  other 
party.     Grantland  v.  Wlffht^  179 

It.  After  the  term  at  which  a.decree  is  rendered, 
an  appeal  ought  not  to  be  granted  to  a  de- 
fendant who  has  been  ordered  to  pay  costs, 
but  appears,  from  his  auswer,  to  have  no 
right  to  the  subject  in  controversy.  Gamett 
v.  Childert,  ^77 

12.  See  Notice,  No.  9.  H^hite^i  Ea^rt  v.  John^ 
ton  ami  othert,  985 

13.  In  what  case  the  error  of  awarding  costs 
a^inst  the  plaintiff  is  sufficient,  upon  his  ap- 
peal, to  reverse  the  decree,  though  right  la 
every  other  respect    See  Hota  v.  Gordon^ 

14.  New  matter  is  no  ^^round  for  a  bill  of  review^ 
unless  it  was  discovered  since  the  decree  was 
pronounced.    H'inttQu  v.  Johnwn't  Ea^r%^ 

305 

15.  The  court  of  appeals  has  no  jurisdiction  to 
grant  appeals  from  interlocutory  decrees. 
Gibnon  v.  Uandttlph^  3lO 

16.  Ihough  si>ecific  legatees  jointly  sue,  the  de- 
ci-ee  ou^ht  to  be  several,  conformably  to  their 
respective  rights.  Qiun-hi's  Ex'r  v.  Quarles 
and  others,  321 

17.  KuJe  9s  to  bond  and  security  for  prosecuting 
appeals,  where  the  decree  is  jNirtly  against 
an  executor  as  such,  and  partly  against  him 
in  his  own  right.    J)u7Uon  v.  lioHns,      S4I 

18.  In  a  suit  in  eqnity,  for  arrears  of  an  annuity^ 
the  decree  should  be,  not  only  for  the  sum 
Uue,  with  interest  from  tlie  days  when  re- 
spectively payable,  but  reserving  liberty  to 
apply  to  the  court,  from  time  to  lime»  to  ex- 
tend its  decree,  so  83  to  embrace  the  pay- 
ments hereafter  lalling  due.  Marshall  v. 
'i%ompson,  412 

6 


19.  A  decree,  and  execution  theretmon,  ftgiiast 
an  executor  or  administrator,  for  a  balknDe 
due  on  his  administration  account,  aihonld 
not  be  against  the  goods  and  chattels  cf  the 
decedent  in  his  hands  to  be  administered, 
but  against  his  own  goods  and  chattel^. 
Moor?8  Et*x  v.  Ferguson  and  others,    421 

20.  When  a  decree,  by  which  an  imonction  is 
made  perpetual  in  part,  is  considered  erro- 
ffeous,  ^to  the  injury  of  the  appellee,)  in 
not  having  made  it  perpetual  in  toio^  the 
court  of  appeals  will  afitrm  so  much  as  atlovs 
him  his  costs  in  the  court  of  chancery  ;  and, 
reversing  the  residue,  and  making  sueh  de» 
cree  as  that  court  should  have  made,  vill 
also  allow  him  his  costs  in  this  eourt  Heu 
forges  V.  Lipscomb,  45 1 

21.  A  decree,  though  deciding  the  right  to  the 
property  in  controversy,  and  awarding  the 
costs  of  suit,  is  still  only  interlocutory.  If 
cnnimissioners  be  appointed  to  carry  it  into 
effect,  and  the  court  have  jet  to  act  ^p<tt 
their  report  Neither  does  it  cease  to  he  in* 
terlocutorr,  in  consequence  of  an  order,  that 
the  defendant  be  attached  for  /ailing  to  com* 
ply  with  it  Mackey,  Ex^r  of  Pvqua,  r.  BcU^ 

22.  A  bill  of  review  lies  only  to  &  final  decree*  i6. 

DEED. 

1.  A  deed  of  above  thirty  jreara*  standing  requires 

no  farther  profif  of  its  execution  than  the 
bare  production,  where  the  possession  hat 
gone  according  to  its  provisions,  and  there  is 
no  apparent  erasure  or  alteration.  Itoierts^s 
Widrw  and  Heirs  v.  Stanton,  129 

2.  See  EXBCUTOBS  and  ADlflKlSTftATOM^ 

No.  10.  t& 

3.  A  deci*ee  of  a  coart  of  eoropetent  jurife^tkNi 

dismissing  a  billy  upon  the  ground  that  the 
deed  under  which  the  complainant  claimed 
was  fraudulent,  is  a  complete  bar  to  ano* 
ther  original  bill  to  try  the  vaUdi^  of  the 
same  deed ;  the  proper  remedy,  if  such  de- 
cree be  erroneous,  being  by  ap[iea],  writ  of 
error,  supersedeas,  or  bill  of  review,  and  not 
by  original  bill.  HoUiday  and  mfe  ▼.  €ok- 
man  and  Wije,  162 

4.  ^tt4tre,  whether  a  deed  to  a  purchaser  at  a 

sale  directed  by  a  decree,  eonveys  any  title 
without  a  subse<)uent  decree  coimrmiog  Uie 
sale  ?    Lwvetl  v.  ^imoldg  IfiT 

5.  An  injunction  to  a  judgment  for  purehaie^no- 

ney  ought  not  to  be  dissolved,  untH  a  good 
and  sumcient  deed  for  the  land  be  tendered 
bv  the  vendor^  Grantland  v.  Wight,     179 

%,  What  evidencepaf  circumstances  prior  and 
subsequent  to  the  date  of  a  deed  of  gift,  i^ 
snfficient  to  set  it  aside  on  the  ground  of  n^ 
talce  on  the  part  of  the  donor^  and  fraad  oa 
the  part  of  the  writer.    J^nes  v.  lUbeHsmf 

187 

7.  Proof  of  subsequent  deelarathma  and  aeti  oa 
the  part  of  the  donor  (though  not  sAtl$HSm 
Uken  singly)  may  bereeehed  (anderatotil 
absence  of  testlmoDy  vp^\iig  to  the  ti»e  ^ 
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the  contract,  and  in  connexion  vith  corrobo- 
rtting  oircomstances)  to  show  that  the  wri- 
ting was  misrepresented  or  misunderstood  at 
the  time  of  the  signature.  Jones  r.  Robert' 
9on,  187 

8.  A  debtor  holding  an  equitable  title  m  land  may 

convey  it  by  deed  of  trust  to  secure  a  credit- 
or, and  a  court  of  equity,  on  a  bill  exhibited 
by. the  ceitw^ue  tntat,  will  compel  another 
creditor  (who  with  notice  of  such  deed, 
(though  not  recorded,)'  has  obuined  a  con- 
veyance of  the  legal  tiUe,  by  means  of  an  or- 
der from  the  debtor)  to  convey  such  legal  ti- 
tle to  the  trustee  for  the  purpose  of  applying 
5t  to  the  object  of  the  trust  Lambert  v. 
JVanny,  .^         .196 

9.  In  such  case,  the  notice  is  binding  if  receiTcd 

at  any  time  before  the  conveyance,  i*. 

10.  &*  Lands,  No.  18.  i*. 

11.  Jt  teems  that  a  deed  of  tmst  conveying  all  the 
property  of  the  grantor  to  ceruin  persons 
and  their  heirs  "  forever,"  with  warranty, 
nevertheless,  upon  special  trust  that  th^ 
shall  pay  the  profiU  to  himself  during  his 
life  »*•  concluding  with  declaring  its  true  in- 
lent  and  meaning  to  be,  **  that  at  his  death, 
every  thing  therein  contained  between  the 
parties  should  liccome  null  and  void,"^  is  a 
conveyance  to  the  trustees  and  their  heirs  of 
an  esute  for  the  life  of  the  grantor  onlv,  and 
not  a  revocation  of  a  previous  will.  Hughes 
V.  Bi^ghes's  Ex'r,  SU» 

12.  Qjtttere,  whether  parol  testimony  of  declara- 
tions by  a  tesutor  of  his  intention  in  making 
a  deed,  ought  to  be  regarded  by  a  court  of 
pr^mte  as  evidence  to  rebut  an  implied  re- 
vocation of  a  will  by  such  deed  ?  i^, 

13.  5^  Bill  or  Salb,»No.  i.  Jfardavay  v. 
Munrnfth  ^ 

14.  I^  before  the  time  limited  bv  law  for  recording 

a  deed  has  expired,  a  bill  be  filed  to  impugn 
it  as  fraudulent,  the  court  cannot  aftcrwanls 
declare  it  void,  as  against  the  complainant, 
on  the  ground  of  iu  not  having  been  duly  re- 
corded.    Gibson  V.  Randolph,  3l0 

15.  In  detinue  for  slaves  parol  evidence  to  prove 
that  a  deed  was  executed  for  the  purpose  of 
defrauding  creditors,  and  therefore  void,  is 
admissible  upon  the  nlea  of  non  detinet  and 
issue.    Stratton  v.  Jmnms»  S9B 

16.  A  deed  of  lease' from  one  of  two  copartners, 

sealed  with  his  seal,  and  in  terms,  binding 

himself  only,  is  not  admissible  evidence  m 

'     aupport  of  an  avowry  laying  a  demise  by  the 

copartners  {  notwithstanding   the   deed  be 

expressed  as  **  for  himself  and  his  partner,*' 

and  it  be  proved  that  the  other  partner 

^ew  of  the  demise,  and  was  satisfied  with 

It.    TuttU  V.  Eskri4ffe,  330 

t7.  It  seems  now  settled,  that  an  absolute  deed 

'  Of  slaves,  or  other  personal  property,  the 

Dossession  of  which  remains  with  the  vendor, 

it  fraudulent  per  te  as  to  creditors,    ^fer- 

ander,v,  Deneale,  /*       ^*' 

•48,  JSee  Frauds  an-o  P«rjuriss,  (Act  to 

rRBV|6NT,)No.  I,  «.    Gay  v.  •Wotefcy,«t3 


DEFAULT. 

1.  A  judgment  bv  default  cannot  be  entered 
when  the  writ  has  not  been  returned.  Ifin^ 
Chester  and  others  v.  The  Bank  <(f  Alexan- 
ibia,  359 

8.  In  a  suit  against  a  mercantile  company,  if  the 
names  of  the  partners  be  omitted  in  the 
writ  and  declaration,  and  the  writ  be  served 
on  a  person  not  nanied  in  either,  a  judgment 
against  the  company  for  that  person's  failing 
to  appear  cannot  be  sustained.  Scott  &  Co. 
V.  Dmiop,  Pollock  ^  Co.,  349 

3.  Quitrei  in  such  case,  whether  any  judgment 
by  default  could  be  sustained  ?  ib. 

DEFENDANT. 

1.  Under  the  act  of  1792,  fl  Rev,  Code,  o.  66.  s. 
40.)  the  plaintiff  in  replevin,  and  the  defend- 
ant in  all  other  actions,  may  plead  as  many 
several  matters,  whether  of  law  or  fact,  as 
he  shall  think  necessary  ffir  his  defence,  not- 
withstanding such  several  matters  be  incon* 
sistent  with  each  other.  WaUei's  Ex*rs  v. 
Ellis  and  others,  88 

S.  If  a  defendant  plead  and  dem\ir  to  the  whole 
declaration,  and  the  demurrer  be  overruled, 
judgment  ought  not  to  be  entered  withoiit 
first  trying  the  issues  joined  on  the  other 
pleas,  ib» 

3.  Where  defendants  holding  lands  by  a  joint  title 

are  decreed  to  surrender  possession,  and  pay 
rents  and  profits,  they  are  not  jointly  and 
severally  but  only  jointly  liable.  aite'* 
Ex*rs  v.  Paurs  Heirs,  154 

4.  5^  issue.  No.  ^     Monroe  (Governor)  v. 

Redman^  240 

5.  After  the  term  at  which  a  decree  is  rendered, 

an  appeal  ought  not  to  be  granted  to  a  de- 
fendant who  has  been  ordercil  to  pay  costs, 
but  appears  from  his  answer  to  have  no 
right  to  the  subject  in  controversy.  Garnett 
v.  Childers,  737 

DEFICIENCY. 

1 .  A  piece  of  ground  bemg  sold  at  public  auction, 
expressly  according  to  certain  metes  and 
bounds,  (then  and  there  shown  to  ihe  pur- 
chaser l>efore  he  became  the  highest  bid- 
der,) "  be  the  same  mure  or  less ;  he  is  not 
entitled  to  any  compensation  for  a  defi- 
ciency, althf*ogli  the  previous  advertisement 
deBorihe<l  the  tenement  as  containing  more 
than  the  actual  qnanlity :  neither  is  the 
case  varied  by  subsequent  articles  of  agree- 
ment nntler  seal,  (written  by  the  purchaser 
and  signed  by  the  vendor,  for  the  purpose  ol* 
binding  the  vendor  to  make  a  title,)  in  which 
the  terms  of  the  sa?c  are  referred  to,  but 
the  quantity  of  ground,  mentioned  ii«  the 
advertisement,  specified,  omitting  the  words 
*  «♦  more  or  lefts."    I'be  vendor  la  not  pre- 
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eluded  by  soch  articica  from  proving  the 
terms  of  sale  by  parol  testimony.  Grant' 
Uuui  V.  tVi^M,  179 

9.  Whenever  it  appears  that  the  vendor's  own 
title  deeds  must  have  fliscloaed  to  him  the 
true  quantity  of  land,  he  is  bound  to  make 
compensation  for  a  deficiency,  though  his 
deen  to  the  vendee  express  a  quantity 
•«  more  or  less.'*    IJuvaU  t.  JR^tt,         290 

DEMtRRER. 

1.  See  Heir  and  Akcbstor,  No.  3.    Hal' 

fci'>  Ex*rt  V.  EBh  and  Qthert,  88 

2.  Under  the  act  of  1792,  (I  Hev,  Code,  e.  66.  «. 

40.)  the  plaintiflT  in  repletin^  and  tlie  defend* 
ftnt  in  all  other  actions,  may  plead  as  many 
several  matters,  whether  of  law  or  fact,  as 
he  shall  think  necessary  for  his  defence  | 
notwithstanding  such  several  matters  be  in- 
consistent with  each  other,  ib. 
5.  If  a  defendant  plead  and  demur  to  the  whole 
declaration,  and  the  demurrer  be  overruled, 
judgment  ought  not  to  be  entered  without 
first  trying  the  issues  joined  on  the  other 
pleas,  i*. 

4.  It  appearing  from  the  demurrer  to  the  evi. 

dence,  in  ejectment,  that  the  right  of  the 
lessor  of  the  plaintiflT  originated  in  a  lease  to 
/.  S.f  his  heirs  and  assi.^is,  for  the  lives  of 
his  sons  Ji.  S.  antl  M.  S.<,  and  Ins  grandson 
•4.  5 ,  )un.  renewable  to  the  said  J.  S,  his 
heirs  and  assigns  forever;  and  that  /.  S* 
dying  intestate,  his  heir  at  law  devised  the 
land  to  the  lessor  of  the  plaintiff;  the  de- 
fendant claiming  under  a  conveyance  from 
the  said  •'9.  5^jun.  and  others,  grandchildren 
of  the  said  /.  S.  f  a  jmlgment  tor  the  plain* 
tiff  was  affirmed,  though  it  did  not  ceruiuly 
appear,  from  the  demurrer,  whether  tlie 
•aid  A.  5.,  M.  5.,  and  *^.  S.,  jun.  wei-e  yet 
living  or  not.    Jfyer  v.  S/iobe,  aO() 

5.  The  weight  of  testimony  to  establish  any 

fact  (though  it  be  a  fact  upon  which  a  ques- 
tion of  law  arises)  is  a  question  belonging 
exclusively  to  the  jury,  unless  h  be  wKh- 
drawn  from  their  determination  by  a  de- 
murrer to  evidence.    Jdurdaway  r.  Jlofuon, 

i«  If  the  defendant  plead  several  pleas  on  which 
issues  in  fact  are  joined,  and  moreover  de- 
mur  to  a  replication  by  the  plaintiff,  who 
joins  in  demurrer,  a  jury  ought  not  to  be 
sworn  to  try  the  facts,  but  the  court  should 
decide  upon  the  issue  in  law,  in  the  first 
place;  that,  if  the  demurrer  be  adjudged 
insufficient,  an  issue  in  fact  may  be  made  up, 
upon  the  said  replication,  to  be  tried  by  a 
jury.     Green  V,  Didany,  518 

7.  The  failing  (in  a  declaration  in  detinue)  to 
lay  a  separate  value,  as  to  each  slave  de- 
manded, is  an  error  which  would  be  fatal  on 
demurrer,  but  is  cored  by  a  verdict  severing 
the  values.  Bolladajf  and  fflfe  t.  Little* 
paffe,  539 


DEPUTY  SHERIFF. 

U  A  bond  from  the  depu^  to  the  high  sbeitf^ 
conditioned  for  the  fiutbful  performsiBee  €f 
hia  doty  during  his  eontinoanee  in  the  ofi«s 
of  deputy  sheriff,  is  binding  upon  him  asui  hb 
sureties  for  the  seeond  year  as  v«ll  «i  tiie 
first,  and  until  the  winding  up  of  the  boainai 
lawfully  committed  to  him  as  depvtf  .  -Acgp* 
9ter  and  othert  v.  Leake,  %ti 

DESCENTS. 

I.  The  true  conttroetioa  of  the  7th  sectioA  «f 
the  act  "  redociog  into  one  the  severml  aeto 
directing  the  oonrse  of  deseenta,**  aa  to  tbt 
case  of  an  infimt  is,  that  if  there  be  no  bmv 
ther,  8w.  and  the  estate  was  derived  froA 
the  father  or  mother,  the  inherttanee  ahiB 
not  be  divided  into  moieties,  bat  the  whole 
shall  go  to  the  kindred  of  that  parent  firana 
whom  the  estate  was  derived.  And  the  lav 
was  the  same  as  to  the  distribution  of  enbe- 
queathed  personal  estates,  belone^o^  to  in- 
fants who  died  between  the  tst  m  October, 
1793,  and  the  2Sd  of  Joiuiary,  1802.  jftfdS- 
ten  and  Wife  v.  Core's  Adntr^  279 

DESCRIPTION. 

1.  A  count  upon  a  writ  of  ri|;ht  deacrihing  €km 
land  demanded  as  a  certain  Dumber  of  aerea^ 
part  of  a  larger  tract,  and  setting  forth  the 
boundaries  of  such  larger  tract,  is  saffieie&tly 
certain  after  verdict   Lovell  v,  AmM,  \tl 

3.  (^idn^e^  how  far  ought  doeufaents  refeired  tD 
in  a  bill  of  exceptioos,  to  be  described,  to 
make  them  property  part  of  the  record  ?  £k 

3.  A  forthcoming  bond  mentioning  the  penou 
againit  whom  the  execution  issued,  sind  that 
'*  they  were  desirous  of  keepiog  in  thcsr 
possession,  until  the  dvy  of  sale,  the  pre* 
pcrty  taken  hv  the  sheriff,**  sufficient^  de- 
scribes it  as  their  property^  .SronostrAt  v. 
FreemnUEs^r,  » 

DETINUE. 

L  In  detinue  for  several  slaves,  if  their  valoe  be 
jointly  assessed  in  the  verdict,  judgment 
ought  not  to  be  entered ;  but  a  writ  of  inqas. 
ry  to  ascertain  their  respective  vahies  ihanki 
be  awarded.     Corn-well  v.  7>ifs«,  V^ 

^.  In  detinue  for  slaves  parol  evidence  to  prert 
that  a  deed  was  executed  for  the  purpose  of 
defrauding  creditors,  and  therefore  Yoidy  It 
admissible  upon  the  plea  of  ntn  detmet  and 
issue.    StrattoH  v.  Jnimi^  591 

S.  An  executor  or  adminbtrator  hohBng^  davai 
in  which  his  tetutor  or  intestftte  had  oti%m, 
estate  for  life  termioable  upon  hsa  dyiag 
without  issue  living  as  the  tine  of  hie  death, 
(which  event  aetuallytook  ptoee,)  nu^W 
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Qharged'ia  deiintte  pertonallT»  «Q(1  not  aa 
execvtor  or  at)  miaistntor*  JtoyaU  ▼.  Eppes^ 
^dm*r  tf  RotfuUy  479 

^.  It  seertii  that  if  ft  dcclaratioti  in  detinue  de- 
mand a  negro  voman^  bj  name,  and  her 
•  ihree  children^  without  mcntioninj^    their 

names,  and  a  cusc  be  agreed,  submit  ting  Ihtit 
if  lUe  law  be  for  the  plain tifi'  upon  certain 
.other  points,  judgment  ma^  be  entered  in  his 
favour,  **  for  the  slaves  m  the  deoUration 
mentioned,"  the  couK  mav  insert  the  names 
of  the  negro  children  in  the  judgment,     ib, 

5.  In  detinue^  if  a  ne^  woman,  by  name,  and 
her  *' issue,*'   (without  naming  them,])  be 

•  -  demanded  in  the  deelargtioD,  and  the  jur^ 
find  the  names  of  the  issue,  the  defect  Qif 
any)  is  oared,  and  judgment  should  be  en- 
tered  according  to  the  verdict.  JJoUcLda^ 
and  Wife  v.  LittUpage^  539 

^,  T4ie  failing  to  by  a  separate  value,  at  to  each 
shure  demanded,  is  an  error  whieh  would  be 
fatal  on  demurrer,  but  is  cured  by  a  verdict 
severing  the  VAiues,  ib, 

7.  It  is  not  error  that  the  jury  find  general 
damages  for  detaining  several  slaves}  but 
the  alternative  value  of  each  slave  ought  to 
be  separately  found,  ib» 

DEVASTAVIT. 

1.  An  action  against  the  sureties  in  an  atlministra- 

tion  bond  can  not  be  sustained  oi\  the  ground 
that,  after  a  verdict,  judgment,  execution 
and  i*cturn  of  **  no  ett'eds*  against  the  ex- 
ecutor or  administrator  as  such,  {\\\t  verdict 
being  that  he  had  not  fully  administered,  but 
had  assets  to  satisfy  the  debt,)  the  defendant 
dibd,  and,  his  estate  having  been  committed 
to  the  sheriiF,  the  county  court  allowed  the 
judgment  as  a  lawful  claim  against  his  estate, 
and  directed  the  sheriff  to  pay  it  if  assets 
should  be  in  his  hands,  and  it  amieared  by 
the  sheriff's  return  that  no  such  assets  ex- 
isted. CatleU  and  othert  v.  Cartet^'s 
Ex'rs,  24 

2.  Jt  $eemt  that  the   executor  or  administrator 

ifkust  be  convicted  of  a  devastavit  by  a  ver- 
dict in  a  second  suit,  finding  that  **  he  has 
wasteil  the  assets^**  or  'Mias  eloigned,  dis- 
posed of,  and  converted  the  same  to  his  own 
use,**  before  an  action  can  be  sustained  against 
the  sureties^  0* 

.  QZr  I*ut  see  the  next  No. 
3.  A  decree  and  execution  thereupon,  against  an 
executor  or  administrator,  for  a  balance  due 
on  bis  administration  account,  should  not  be 
against  the  goods  and  chattels  of  the  dece- 
dent in  his  bands  to  be  administered,  but 
against  hi^  own  goods  and  chattels.  Moort't 
Ex'x  ▼.  Ferguton  and  othert,  421 

qQ*  Qii*re,  1^  OB  such  decree,  a/m  faciat 
Against  the  exacutor*a  own  goods  and  chattels  be 
reUimed  mim  bona,  is  it  then  necessary  to  bring 
.aa  action  suggi^stitig  a  devattavit*  before  an  action 
oan  be  maiDtained  agaiost  the  sureties  in  the  ad- 
ministration bond  ^ 

voxi.  II.  7 


DEVISE. 
See  Wills, 

1.  It  seems  that,  under  the  act  of  1785,  c.  61.  a 
right  of  entrj'  into  land  by  a  person  cniitled 
as  special  occupant,  is  devisable  by  him, 
though  he  never  was  in  actual  possession.  See 
E N T  R  Y^  (U I G  H  T  o F,) and  Huery-  Shobe^  200 

2.  By  a  devise  of  a  tract  of  land  in  fee-simple, 
together  with  all  the  crops  thereon,  whether 
gathered  or  growing  at  the  time  of  the  tes- 
tator's death,  not  only  the  crops  ma«le  the 
year  the  testator  died,  but  those  of  tlie  pre- 
ceding year  remaining  on  the  land,  and  those 
brought  thither  from  other  planUtions  to 
be  stored,  will  pass.  Carnag^  and  H'ife  v. 
Martinis  Ex*rs,  234 

3,  A  testator,  in  February,  1779,  devised  to  his 
four  sons  certain  landLs,  **  to  them  and  their 
heirs  f(»rever,"  desiring  that  '*  if  any  of  them 
should  die  without  heirs  of  their  bodies,  then 
the  parts  of  them  so  dying  should  be  diviilcd 
among  the  survivors  and  their  heirs.'*  This 
was  a  devise  of  an  estate  in  tail,  whieh,  by 
the  act  of  October,  1779,  was  converted  into 
^Jee-simple.     Sydnor  v.  Sydnors,  263 

4.  A  devise  of  lands  before  the  1st  of  January ^ 
1787,  without  wonis  of  perpetuity,  will  not 
be  enlaree<l  to  a  fee-simpie  on  the  gronnd  of 
a  general  charge  arising  from  a  direction  that 
all  the  testators  debts  ue  first  paid,  especial- 
ly if  other  funds  be  appropriated  for  payment 
of  the  debt.  Mooberry  and  others  v.  Aiart/e^ 

453 

5.  Where  a  will  is  systematically  composed,  and 
the  iTieaniog  plain,  the  court  will  not,  for 
the  parjKise  of  enlarging  the  estate  of  devi- 
sees, or  creating  limitations  in  their  favour, 
transpose  expressions  occurring  in  Other 
clauses,  and  obviously  relating  to  other  sub- 
jects, ib» 

6.  In  a  will  dated  in  1783,  and  recorded  in  l7h4, 
the  fuilowing  olanse  occurred :  <'  It  is  my  will 
ami  devise  tiiat,  in  case  my  son  John  should 
die  without  heir  of  his  body  lawfully  begot- 
ten, that  lUen,  aiul  in  that  case,  I  give  to  my 
wife  Lucy,  and  to  her  heirs  forever,  all  the 
negroes  which  I  had  by  her."  This  was  de- 
termined to  be  a  good  executory  devise  in 
favour  of  Lucy,  not  on  the  gronnd  that  the 
word  '^tfien'*  was  used,  or  the  word  **heir^ 
in  the  singular  number,  but  because  the  be- 
quest was  of  the  Jiegroes  lohich  the  testator 
hud  by  her,  (sayiug  nothing  of  their  issue,) 
and  this  was  eonsiderc<l  as  evincing  that  he 
did  not  intend  a  return  of  them  or  their  pot- 
tcrity  to  his  wife  at  any  remote  pcrioa  of 
time.     RoyaU  v.  Eppes,  AdiCr  of  Royalty 

479 

7.  And,  though  Lnry  died  in  the  lifetime  of 
John,  who  was  her  only  son  and  heir,  her 
contingent  interest  did  not  thereby  accrue  to 
him,  but  to  her  administrator,  so  that  the 
latter  became  entitled  to  recover  the  slaves, 
upon  John*s  dying  without  issue  living  at  the 
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time  of  his  doatli. 
of  RoyaU, 


lioyatt  ▼.  Eppf^  Mm^r 
479 


DISCOVERY.. 

1.  To  give  a  court  of  equity  jurisdiction  on  the 

ground  of  cUacoverjfy  it  u  not  sufficient  to 
charge  that  certain  facis  are  known  to  Uie 
defendants,  and  ought  to  be  disclosed  bj 
them  ;  but  it  should  be  averred  that  the 
plaintiff  is  unable  to  prove  such  facts  by  other 
testimony.    JJuvatt  v.  HoUf  840 

2.  See  Agreement,  No.  7,  8.  a  ease  in  which 

it  was  determined  that  suit  was  properly 
brought  in  chancery  to  discover  when  the 
monev  due  on  a  bond  was  collected*  JScotf* 
jtix*r  y,  Ot6orne*9  Ex^r^  413 


the  eomplainant,  bat  not  to  Uie  mortgagee^ 
the  court,  in  difeeting  the  sale,  oaght  to 
guard  the  compUiinant'a  right  to  aucii  dover 
iDtercft,    Danjiton  t.  fVaUe,  Sg7 

DUTIES. 

Constmetion  of  the  act  of  eon|r>^is  ^'  layiog^ 
duties  on  stamped  vellum,  parehment  and 
paper,*'  with  respect  to  charter-partiec. 
Under  that  act  a  writing  atlering  or  ezplaia- 
ing  a  charter-party  was  not  to  be  considered 
as  itself  a  charter-party,  and  therefore  sob- 
jeet  to  the  duty.    .Mley  r,  Cormoelk      2SS 


DISTRIBUTEES. 

1.  See  Marriage  Contract,  No.  1.  Clav 
v.  WiUiamB  and  others ,  1*28 

%  All  the  residuary  legatees  or  distributees  ought 
to  be  parties  to  a  soir  for  division  of  a  reti' 
dmtm.  Richard*on*9  Ex'r  v.  Hnnt^  148. 
liut  se^  Uie  note  to  Legatees,  No  3. 

DISTRIBUTIONS. 

I.  The  true  eonstrnetion  of  the  7lh  section  of 
the  act  •*  reducing  into  one  the  several  acts 
directing  tl»e  course  of  descents,"  as  to  the 
case  of  an  infant,  is,  that  if  there  be  no  mo« 
ther,  kc.  and  the  estate  was  derived  from 
the  father  or  mother,  the  inheritance  shall 
not  be  divi<led  into  moieties,  but  tlie  whole 
shall  go  to  the  ldndre<l  of  that  parent  from 
whom  the  estate  was  derived.  And  the  law 
was  the  same  as  to  the  distribution  of  unbe- 
f|ueathed  personal  estates  belonging  to  in- 
fants who  died  between  the  isl  of  October^ 
17!)3,  and  the  S^  of  Janitor^,  1802.  Additm 
iind  m/e  V.  Core's  Adm*r,  279 

POCKET. 

|.  Where  an  appeal  is  admitted  to  be  docketed 
(for  good  cause  shown)  after  the  time  within 
which  the  record  ought  to  have  been  sent  up, 
and  the  appellant  has  been  ^iliy  of  no  neg- 
lect, the  court  will  direct  it  not  to  lose  its 
place  on  the  docl^et.  Johnaim  Vf  John»on*8 
fidfn'r^  304 


DOWER. 


If 


When  a  wpdow  inarries  again,  the  slaves 
which  she  held  for  the  term  of  her  lite,  as 
part  of  the  estate  of  her  first  husband,  be- 
long to  her  second  husband,  and  his  i*epre« 
aentatives  until  her  death.  M^  Cargo,  Ex*r 
of  CalUcotu  ▼.  CaUicott,  501 

9.  In  such   case,  if  the  doioer  interest  of   the 
Iportgagor^t  wife  has  been  relin<|uished  to 


EJECTMENT. 

I.  It  app^earing  from  a  demurrer  to  the  evidenec^ 
in  ejectment,  that  the  right  of  the  lessor  of 
the  plftintift*  originated  in  a  lease  to  L  i9.,hb 
heirs  and  assigns,  fur  the  IWea  of  his  aoos 
«4.  &  and  M.  H.  g  and  his  grandson  A.  S.^ 
jun.,  renewable  to  the  said  /.  «S.,  his  heirs 
and  assigns  foreycr;  and  that  /.  S,  dying 
intestate,  his  heirs  at  law  devised  the  land 
to  the  lessor  of  the  plaintiff;  the  defendant 
claim inpf  under  a  conveyance  from  the  said 
A,  S.t  jun.  and  others,  grandchildren  of  the 
said  L  S.;  a  judgment  for  the  plaintiflf  was 
affirmed,  though  it  did  not  certainly  appear, 
from  the  demurrer,  whether  the  said  A,  S^ 
M.  S,  and  A.  iS.,  jun.,  were  yet  litiog  or  not. 
Jiyer  V.  Sfuibe,  200 

3.  Where  the  leEior  of  the  pliiiniiff  rn  ejectment 
dies  pendini;  the  gtiit,  jucl^ient  is  lo  be  ren- 
dered as  if  ho  wprK  stHl  livinj^  ;  and  posses- 
sion is  to  be  ^ivi?ii  UHcl^cr  control  of  the 
court.    J^fmherrtf  uml  tittifT-M  V.  Miirffe,  455 

3»  A  case  agrcitl,  in  ejtLltnenL,  finding  the  lease, 
entry  and  r^isLtr  \n  ihc  rteolarviti'm  men- 
tioned, sufTicit'EKiy  mlrnirs  thn  all  the  de- 
fendants who  agreed  the  case  are  in  posses- 
sion of  the  land  in  controversy ;  unless 
there  be  an  express  finding  to  the  contrary, 

ib. 

ENQUIRY,  (WRIT  OF.) 

1.  In  detinue^  for  sevend  slaves,  if  thtfr  Ta|ae  be 
jointly  assessed  in  the  verdict,  judgmeat 
ought  not  to  be  enterefl ;  but  a  writ  of  en- 
quiry, to  ascertain  their  respective  values, 
ybould   be   awarded.      ComvfeU  t.  TVim*, 

195 

ENTRV,  (RIGHT  OF.) 

\f  Itseemt,  that  under  the  act  of  1785,  e.6t  a 
right  of  entry  into  land,  by  a  person  entitled 
as  special  occupant,  is  devisable  by  hoai 
though  be  never  iraa  in  aotual  potsesiioa. 
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find  Another  ^noo  held  the  Und,  with  an 
advene  claim,  at  the  time  of  the  derise. 
Jitfer  T.  Shobe,  200 

EQUITY, 

I.  A  court  of  e^iuity  will  not  relieVe,  igainst  a 
judgment,  on  the  ground  of  error  in  law 
onljr :  it  must  appear  that  jutUce  requires 
iu  interposition,  and  that  tlie  party  was 
prevented  from  obtaining  it  by  the  leg«l 
forms  of  iileadinS^  or  by  some  fraud,  acci- 
dent or  toistake.     Kincaid  v.   Cumnghamt 

I 

S.  A  party  hating  a  good  ground  of  defence  at 
law,  but  failing  to  make  it,  without  a  com{>e« 
tent  excuse,  cannot  obtain  relief  in  equitv 
on  the  same  ground.  Tlte  Auditor  v.  At- 
chola9,  3 1 

5.  See  Award,  No.  2.  and  note  annexed;  and 

Floumot^B  Ex*r9  ▼.  Halcomb,  SX 

i.  If  an  exeoutrix,  (witimut  being  subject  to 
any  compulsion,  or  undue  influence,)  for  the 
A'andutent  purpose  of  proieeting  the  estate 
of  her  testator  from  the  demands  of  cre- 
ditors, give  her  own  bond,  as  executrix,  for  a 
fictitious  debt,  and  confess  a  judgment,  she  is 
not  entitled  to  relief  in  equity  ;  neither  will 
the  court  give  its  aid  to  the  obligee,  bur  will 
leave  him  to  his  remedy  at  law.  Yet  if  he 
be  entitled  (independently  of  the  transac- 
tion in  question)  to  an  account  of  assets,  the 
court  will  decree  such  account,  and  allow 
him  what  may  be  justly  due,  not  exceeding 
the  amount  of  the  judgment ;  the  rnle  in 
such  case  being,  that  he  is  bound  by  his  own 
fraud  so  far  as  it  operates  against  him.  Clut/ 
y,  fVifHanu  and  others,  105 

6.  A  court  of  equity  will  not  assist  in  carr}'ing 

into  effect  compositions  of  claims  by  execu< 
tors  or  other  fiduciaries,  unless  tbe  party 
praying  it  will  first  unfold  and  disclose  all 
the  circumstances  of  the  case,  that  the  court 
may  see  there  has  been  no  fraud,  and  that 
«very  thing  was  fair,  ib. 

6.  <&Nt^  ANSWER  IN  Chancery,  No*  I.    H^m 

ner  v.  Miller  and  otfiera,  43 

7.  Property  claimed  by  a  son  in*Iaw,  under  a 

marriage  contract  with  a  decedent  in  his 
lifetime,  and  recovered  by  a  decree  against 
the  administratrix  and  distributees,  is  not  in 
any  manner  responsible  to  the  creditors  of 
such  decedent*  unless  it  appear  that  such 
deeree  was  obtained  by  fraud  and  collusion 
between  the  parlies.  (Xay  v.  H^illiams  and 
others  f  I'2H 

S,  If  a  defendant,  called  u(>onto  account  for  sales 
of  certain  public  securities,  deny  that  he  ever 
received  them,  yet  aver  that  the  pixtceeds 
were  accounted  fi)r  to  the  plaintiff,  •♦as 
would  appear  by  the  accounts  and  receipts 
annexed  to  his  answer,"  he  ought  to  produce 
such  accounts  and  receipts,  or  answer  to  in- 
terrogatories respecting  them,  if  required  so 
to  do,  id, 

9%  A  legatee  it  not  entitled  to  a  decree,  but  upon 
the  terms  of  gifingbond  and  security  (if 


demanded  by  the  executor)  to  refunc^,  in 
case  it  be  needful  for  the  payment  of  debts^ 
CUiff  V.  fViUiama  and  otJiers,  139 

10.  It  Is  eiTor  to  enter  a  deoi  ee  agrainst  infant 
defendants,  without  assigning  them  a  guar- 
dian ad  Utent  /  and  though  the  infancy  did 
not  appear  in  the  original  proceedings,*  yet, 
if  it  be  alleged  in  a  petition  for  a  rehearing, 
(the  decree  being  interlocutory,)  a  guardian 
ad  litem  ought  to  be  appointed.  Roberta*^ 
Withto  and  Jdeirs  v.  Stanton,  i29 

ll.  It  is  not  error  in  a  court  of  equity  to  direct 
commissionerff  instead  of  a  jurify  to  state  and 
report  an  account  of  the  profi  ts  of  land,     ib. 

tS.  As  far  as  circumstanced  will  permit,  a  court 
of  equity  will  suppl]|r  any  defect  in  the  exe- 
cution of  a  power  given,  by  a  will,  to  execu- 
tors, or  trustees,  to  sell  lands  for  payment 
of  debts  or  legacies.  A  conveyance,  there- 
fore, by  one  esecutor  or  trustee  only,  (in- 
stead of  three,)  but  in  all  other  respects  con- 
formable to  the  intention. of  the  testator  in 
creating  the  trusty  will  be  supported  in 
favour  of  a  purchaser  for  a  valuable  consider* 
atiou ;  and  this,  notwithstanding  it  be  pro^ 
vided,  by  the  will,  that,  if  one  or  more  of  the 
executors,  or  trustees,  should  die  before  the 
object  of  the  trust  was. accomplished,  others 
should  be  appointed  by  the  survivors,  jointly 
with  them  to  finish  the  execution  of  the 
trust,  il,, 

IS.  A  patent,  though  not  registered,  is  goo<l  in 
equity  against  a  purchaser  having  notice: 
And  quare,  is  it  not  also  good  in  law  ?       ib, 

14.  See  Patent  for  Land,  No.  2.  ib. 

15.  The  remedy  of  persons  a^^ieved  by  deci- 
sions of  tbe  land  commissioners  was  by  co- 
veat  in  the  general  court  to  prevent  the  pa- 
tents from  emanating  s  and  if  a  party  had 
such  an  ec^oity  as  would,  on  a  caveat,  have 
entitled  him  to  a  preference,  it  was  no 
ground  for  a  bill  in  equity  to  set  aside  the  pa- 
tent, unless  he  was  prevented  by  fraud  or 
accident  from  prosecuting  a  caveat,  Mosa  v^ 
Xeewoodf  Hoofacre^  and  Smith,  141 

16.  All  the  residuary  legatees  or  distributees 
ought  to  be  parties  to  a  suit  for  divfoion  of 
a  residttunu  Jiichard6on*9  Ejc'r  v.  Jffuntg 
148;  but  see  note  to  Legatees,  No.  2, 

17.  A  decree  by  a  court  of  .competent  jurisdiction, 

dismissing  a  bill  upon  the  ground  that  the 
deed  under  wlu'ch  the  complainant  claimed 
was  fraudulent^  is  a  complete  bar  to  another 
original  bill  to  try  the  validity  of  the  same 
deed  ;  the  proper  remed>,  if  such  decree  be 
erroneous,  being  by  appeal^  writ  of  error^ 
supersedeas,  or  bill  of  review,  and  not  by  ori- 
ginal bill.  IloUiday  and  Wife  v.  Coleman 
and  Wife,  igg 

18.  The  |»ower  of  a  court  of  equity  to  rule  a 

tenant  for  life,  of  slaves,  or  other  personal 
property,  to  give  securitv  that  the  property 
shall  be  forthcoming  at  his  or  her  death,  la 
to  be  exercised,  not  as  a  matter  of  course, 
but  of  sound  discretion,  according  to  cir- 
ciirastances,  ^^ 
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19i  See  VENDon  and  Vendee,  No.  2.  Grant- 
land  i.m^ht,  179 

20.  A  debtor  holding  an  equiUble  title  to  land  may 

convey  it  by  deed  of  trust  to  secure  a  cre<lit- 
or,  and  a  court  of  equity,  on  a  bill  exhibited 
by  the  cestitif  que  tnt»t,  will  compel  another 
creditor  (who  with  notice  of  luch  deed, 
(ihoagh  not  recorded,)  has  obtained  a  con- 
veyance of  the  legal  title,  by  means  oTan  or- 
der from  the  debtor)  to  convey  such  legal^  li-  31. 
tie  to  the  trustee  for  the  purpose  of  applying 
it  to  the  object  of  the  trust.  Lambert  v. 
Mmnvy  19fi 

21.  In  such  case  the  notice  is  binding  if  received 
at  any  time  before  the  conveyance,  }&• 

22.  A  debtor  holding  an  equitable  title  to  land, 
having  conveyed  it  by  deed  of  trust  to 
secure  a  creditor,  and  having  aftervardfl 
caused  a  conveyance  of  the  legal  title  to  be 
made  to  another  creditor,  who  bad  notice  of 
the  prior  deed,  need  not  be  a  party  to  a  bill  38. 
in  equity  exhibited  by  the  cethiy  que  trusty 

to  compel  a  conveyance  of  the  legal  title,  and 
T>erformanoe  of  the  trust*  ib. 

83.  Where  a  cause  has  been  once  fully  heard 
and  decided  in  a  court  of  common  law,  hav- 
ing competent  jurisdiction  of  the  case,  a 
court  of  e(]uity  ought  not  to  interfere,  unless 
fraud  or  surprise  be  suggested  and  proved, 
or  some  material  adventitious  circnmstance 
had  arisen,  which  could  not  have  been  fore-  35. 
seen  or  guanled  against.  Ftivwick  v. 
M'Mw^do  and  Fithei\  2U 

24.  After  the  term  at  which  a  decree  is  t*cudercd, 
an  appeal  ought  not  to  be  granted  to  a  de- 
fendant who  has  been  ordered  to  pay  costs, 
but  appears  from  his  answer  to  hove  no 
right  to  the  subject  in  con ti'ovcrsy.  Gurnett  31. 
V.  Childers,  ^77 

25.  See  Account,  No.  C,  7,  8.     JVhile^s  Ex^rs 

v»  JoknaoJi  and  BtherSf  '2^    35. 

26.  Whcre^  an  injunction  is  perpetuated  in  part, 
the  plointifTin  equity  ought.  In  general,  net  to 
be  decreed  to  pay  costs.    Rose  v.  Gordon^  USD 

2^,  In  such  case   the  ern>r  of  awarding  costs 
against  the  plaintiff  is  sudicicnt,  upon  his  ap* 
peal,  tp  reverse  the  decree,  though  right  »n    36. 
every  other  respect,  ib, 

28.  To  give  a  court  of  equity  jurisdiction  on  the 
ground  of  discovciy,  it  is  not  sufficient  to 
charge  that  certain  facts  arc  known  to  the 
defendants,  and  ought  to  be  disclosed  by  37. 
them :  but  it  should  be  averred  that  the 
plaintiff  is  unable  to  prove  such  ^cts  by 
other  tcstimonyC    Ditvids  v.  Jiose,  2fK) 

29*  A  contract  of  sale  is  not  considered  in  equity  38. 
as  binding  on  the  parties  by  the  execution  of 
a  bond  for  the  purchase-money,  if  it  appears 
that  the  seller  failed  to  perform  what  tb»%  to 
be  done  on  his  part,  in  order  to  consummate 
the  contract.  Pnet^n  Ex^r  v.  fVintton^t 
Jhlm*r^  298 

30.  G.  having  agreed  to  sell  ^F..  certaih  escape- 
warrants,  upon  JV.^8  giving  bond  and  good 
security  for  the  purchase-moncv ;  /^'.  exe- 
cutes a  bond,  with  a  blank  for  the  nrvme  of 
the  surety,  to  lie  filletl  up  at  a  certain  lime 
and  place,  when  and  where  the  escape-war- 


rants are  to  be  assigned  and  delivered  by  Q-,^ 
if  W.  fail  to  give  the  surety,  a  oowt  of  equi- 
ty will  not  nermit  G.  to  lake  advanta^  of 
the  bond  without  proof  of  his  aastgning  and 
delivering,  or  tendering,  the  escape-warrants 
within  a  reasonable  time,  and  before  com- 
iDcnoing  suit  upon  it  ;  as  to  which  the  •iiu# 
probandi,  in  equity,  tics  on  him.  Paqe^g 
Eafr  V.  mnston'B  Mm'r,  '  298 

If  a  bill  of  injunction,  to  stay  proeeedinga  on 
a  judgment,  charge  the  plaintiff  at  law  with 
having  foiled  to  do  an  act  on  which  the 
equity  of  his  claim  depends,  and,  in  his  an- 
■wer,  he  take  no  notice  of  that  allegation, 
the  court,  on  the  hearing,  will  eontkler  this 
an  admission  that  he  has  not  done  the  act 
in  Question,  and  will  decree  against  him. 
finally,  without  any  exception  to  Sie  answer, 
or  any  interiocutory  order,  taking  the  bill  for 
confessed  in  part,  s6. 

It  teema  that  voluntarr  parohasert  of  lands 
subject  to  the  lien  of  a  judgment  are  per- 
sonally responsible,  in  equity,  to  the  cre- 
ditor \the  goods  and  chattels  of  the  debtor 
being  exhausted)  for  half  the  profits  (or  so 
much  of  half  as  may  be  sufficient  to  sausfy- 
the  judgment)  jointly,  and  not  pro  r<Ua  #> 
notwithstanding  they  hold  tracts  of  uneooal 
values,  and  by  dibtinet  conveyanoes.  frtn* 
9toii  V.  Jo/mson*9  JSx'rt,  305 

Want  of  notice  of  the  time  and  place  of  s 
commissioner's  taking  an  account,  or  the 
court's  acting  upon  the  report  too  soon,  are 
not  sufficient  reasons  for  a  bill  of  review ; 
suc^  objections  not  having  been  taken  (as 
they  ought  to  have  been)  l^ofore  the  rendi- 
tion of  the  decree,  ib* 
New  matter  is  no  ground  for  a  bill  of  review 
unless  it  was  discovered  since  the  decree  was 
pronounced,  ib. 
If,  before  the  time  limitedby  law  for  recording 
a  deed  has  expired,  a  bill  be  filed  to  impugo 
it  as  f'raiuinlent,  the  court  cannot  afterwaras 
declare  it.  void,  as  against  the  complainant, 
on  the  ground  of  itstiot  havmg  been  duly  re- 
corded. Gib$on  V.  Randdpk,  3J0 
In  the  case  of  legal  rights,  the  priodple  ca- 
veat  emptor  properly  applies ;  but  equitable 
rights  may  be  lost  by  a  sale  to  a  botm  Jide 
purchaser  without  notice.     Tavhr  v.  StQne, 

314 
Though  specific  legatees  jointly  sue,  the  de- 
eree  oup;ht  to  be  several,  conformably  to  their 
respective  rights,  Qtuales'e  Ejc'r  v.  Qimrfe* 
and  othert,  Sii 

If,  after  the  qualification  of  an  executor,  he 
die  widiout  closing  his  aHmtnisiratkni,  and 
the  legatees  (without  the  intervention  of  - 
an  adniiiiistrator  de  bums  nan)  take  posses- 
sion  of  the  assets,  a  court  of  equity,  on  a  bill 
for  discovery,  will  consider  such  of  them  as 
ate  solvent  responsible  to  creditors  for  the 
whole  amount,  and  wiU  not  give  themercdit 
for  the  proportions  of  such  as  prove  to  be  in- 
solvent :  yet,  in  decreeing  against  the  sol- 
vent Icgatc^es,  ■  the  court  will  not  charge 
them  jointly^  but  pi*o  rain*  Mapkirk  v. 
DtmUd  and  wtern^    '  -  39S 
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99.  Se$  LANDfy  No.  87*  S8.  E4s^xr  ▼.  Don- 
naUy  and  Jonet^  387 

iO.  If  the  plaintHT  in  equity  call  upon  the  defend- 
ant, as  as8i8[nee  of  a  bond,  to  lay  whether 
he  had  notice  of  the  consideration  thereof 
when  he  reeeived  the  rooney  due  thereon, 
and  in  his  answer  he  say  that  he  had  no 
such  notice  when  he  took  the  assignment ; 
the  answer  is  net  to  be  considered  as  admit- 
ting notice  at  the  time  of  receiving  the  mo* 
ney,  i6. 

41.  In  a  suit  in  equity  for  arrears  of  an  annuity t 

the  decree  sliould  be,  not  only  for  the  sum 
due,  with  interest  from  the  days  when  re- 
spectively payable,  but  reserving^  liberty  to 
apply  to  the  court,  from  time  to  time,  to  ex- 
tend its  decree,  so  as  to  embrace  the  pay- 
ments thereafter  falling  due.  Marthtul  ▼. 
Thompiti^  412 

42.  Where  the  testimony  to  an  important  &ct  is 
such  as  to  leave  it  doubtful,  the  court  of 
equity  ought  to  direct  an  issue  to  ascertain 
it,  ib. 

4>d.  In  debt  upon  a  bill  penal,  if^  through  a  mis- 
take of  the  clerk,  the  writ  be  issued  for  dol- 
lars, when  it  should  be  pounds ;  and  (the 
plaintiff's  declaration  being  filed,  conforma- 
bly with  the  bill  penal)  judgment  by  default 
be  entered  against  the  defendant  and  bis 
appearance  bail,  for  so  many  poimds;  the 
bail,  being  informed  of  tho  mistake  before 
he  signed  the  bail-bond,  and  having  made  no 
defence  at  law,  is  not  entitled  to  relief  in 
equitr.    Carter  v.  CockrUl  and  Rogert^  448 

44.  See  Usury,  No.  1,  S.    Marks  v.  Morris, 

407 

45.  See  Agresmbnt,  No.  7,  8.i  a  case  in 
which  it  was  determined  that  suit  was  pro- 
perly brought  in  chancery,  to  discover 
whether,  and  at  what  time,  the  money  due 
on  a  bond  was  collected.  Scotft  EJrr  v. 
Osborne's  Ex'r,  413 

46.  See  Executors  and  Administrators, 

No.  22.  Moare^s  Es^x  v.  Ferguson  and 
others,  421 

47.  The  judges  of  the  court  of  appeals,  or  any 
one  of  them  out  of  court,  have  power  to 
award  injunctions,  which  have  been  refused 
by  the  judge  of  any  sui>erior  court  of  chan- 
cery ;  but  this  power  is  not  possessed  by  the 
court  of  appeals.  Mayo  v.  Haines  and  Coiitts, 

423 

48.  When  a  decree,  by  which  an  iniunction  is 
made  perpetual  in  part,  is  considered  erro- 
neous, ^to  the  ^jury  of  the  appellee,)  in 
BOt  havmg  made  it  perpetual  m  toto,  the 
court  of  appeals  will  affirm  so  much  as  allows 
htm  his  eosts  in  the  court  of  chancery  ;  and, 
reversing  the  residue,  and  making  such  de- 
cree as  that  couK  should  have  made,  will 
also  allow  him  his  cosu  in  this  court.  De- 
forges  ▼.  Lipscomb,  451 

49.  If  the  Tendor  of  land  assure  the  vendee 
(though  not  in  writing)  that  a  piece  of 
ground,  adjoining  thereto,  is  always  to  be 
kept  open  aa  an  alley  ;  by  which  assurance 
the  vendee  is  induced  to  purchase,  or  to  give 
m  higher  priee  for  the  property ;  a  «ourt  of 


equity  will  perpetually  enjoin  the  rendor 
from  shutting  up  such  alley.  Trueheart  ▼. 
Price^  4C8 

50l  Quare,  in  such  case,  whether  the  v£ndee, 
who  has  afterwards  conveyed  the  premises 
with  their  appurtenances,  but  without  war- 
ranty, to  a  third  person,  be  a  competent 
witness  to  prove  that  such  verbal  assurance 
was  given  to  himself  by  the  original  vendor  I 

ibm 

51.  On  a  motion  to  recommit  a  report  of  a  com- 
missioner in  chancery,  if  the  previous  neglect 
or  contumacy  of  the  party  render  it  pro)>er 
to  overrule  his  motion,  so  far  as  it  goes  to 
open  the  accounts  anew,  he  may,  neverthe* 
less,  be  permitted  to  show  himself  entitled 
to  credits  not  considered  by  the  commis- 
sioner, if  it  appear  probable,  from  the  evi- 
dence in  support  of  the  motion,  that  he  is 
entitled  to  such  credits.  Snickers  ▼•  Dorsey, 

505 

52.  In  general,  since  the  1st  of  3/ay,  1804,  when 
interest  is  allowed  in  equity,  it  should  not 
stop  at  the  time  when  the  balance  of  ac- 
counts u  struck,  nor  at  the  date  of  the  de- 
cree, but  should  run  to  the  payment  oC 
such  balance,  ib, 

53.  See  Decreb,  No.  19,  20.  Mackey,  Ex*r  of 
Fiiqua,  V.  Jiell,  523 

54.  If  a  purchaser  of  land,  subject  to  encumbrance 

by  mortgage,  appl^  to  equity  for  relief 
against  a  judgment  in  ejectment,  the  decree 
ought  not  to  be  '*  that  the  injunction  be  dis- 
solved, unless  the  complainant  pay  the  sum 
due  to  the  mortgagee  ;*'  but  that  the  mort- 
gaged premises  be  sold,  unless,  &c. ;  and 
that,  out  of  the  proceeds  of  the  sale,  the 
sum  due  be  paid  to  the  mort^gee,  and  the 
surplus,  if  any,  to  the  complainant.  Datn* 
son  V.  Waite,  527 

55.  In  suck  case,  if  the  dower  Interest  of  the 
mortgagor's  wife  has  been  relinquislied  to 
the  complainant,  but  not  tlie  mortgagee, 
the  court,  in  directing  the  sale,  ought  to 
guard  the  coraplaioant  s  right  to  such  dower- 
interest,  ib, 

ERKOR. 

1.  A^  court  of  equity  will  not  relieve  against  a 
judgment  on  the  ground  of  error  in  law 
onlj  :  it  most  appear  that  justice  requires 
its  interposition,  and  that  the  party  was  pre- 
vented  fj'Om  obtaining  it  by  the  legal  forms 
of  pleading,  or  by  some  fraud,  accident,  or 
mistake.    Kincaid  v.  Cuninq'hamf  f 

2#  See  Action,  Na  2.  Kir tley  ^t.  Deck  and 
others,  10 

3.  If,  in  a  decree  of  a  superior  court  of  chancery, 

reversing  that  of  a  county  court,  there  be  no 
error  but  an  omission  to  direct  the  bill  to  be 
dismissed,  the  court  of  appeals  will  aifirm  the 
decree,  and  add  the  proper  direction.  Ueff* 
ner  v.  Miller  and  ot/iers,  %3 

4.  See  Sale,  No.  4.     Grantland  v.  IVight,  179 

5.  In  debt  upon  an  assigned  bond,  the  declara- 

tion ought  to  charge  a  failure  to  pay  the  mo- 
ney to  the  obligee,  and  to  each  uf  the  as- 
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Ba|;nee«,  as  well  as  to  the  plaintiff;  and  if  it 
only  charge  a  failure  to  pa^  to  the  plaintiff^  it 
is  too  defective  to  maintain  the  action^  and 
the  defect  is  not  cared  hy  verdict.  Mrcucton** 
Mm*x  T.  Lipscomb,  282 

6.  See  EXCSPT10K89  No.  I.     Whitest  Ex'n  v. 

Jfthnton  and  others^  285 

7.  A  failure  to  set  forth  in  a  commissioner's  re- 

port, that  notice  was  given  to  the  parties,  is 
not  an  error  sufficient  to  reverse  a  decree,  if 
no  exception  to  the  report  ap|>ear  in  the  re^ 
cord,  ib, 

8.  In  what  case  the  error  of  awarding  costs 

against  the  pkintiff  is  sufHcient,  upon  his 
appeal,  to  reverse  the  decree,  though  right  in 
every  other  respect.  See  /?m«  v,Gor(lon, 289 

9.  It  is  error  sufficient  to  reverse  an  office  judg- 

ment that  the  common  order  was  entered 
before  the  plaintiff  filed  his  declaration. 
Waugk  V.  Carter^  333 

10.  See  Alexandria*  No.  3.    Winchester  and 

othere  v.  The  Bank  of  Alexandria^         339 

11.  iSee  A  p  p  E  A  L,  No.  18.  Shanko  and  M'Bae 
v.  fentoick,  478 

12.  See  Declaration,  No.  16.  Green  v. 
Jhtlany,  518 

13.  See  Dbclaeation,  No.  i7.  MU  v.  //ar» 
vey,  525 

ESCAPE. 

1.  A  judgment  cannot  be  entered  against  the 
defendant  and  sheriff,  o|>on  his  return  tliat 
the  writ  was  executed,  and  the  defendant 
escaped;  the  proper  remedy  against  the 
sheriff,  for  an  escape,  being  by  a  separate 
suit.     Waugh  v.  Curterf  333 

EVIDENCE. 

1.  The  widow  of  one  of  two  joint  obligors  is  a 

competent  witness,  in  support  of  the  plea  of 
infancy,  in  a  suit  against  the  other,  or  his 
representatives;  and  this,  notwithstanding 
her  husband  died  mtesute ;  her  interest,  in 
such  case,  being  remote  and  uncertain,  and 
either  equal  between  the  paKies,  or  ajgainst 
the  parly  in  whose  favour  her  testimonr 
operates.    JiraxtoiCo  Adm*x  v.  IJib/ard,  49 

2.  What  is  sufficient  evidence  to  authenticate,  in 

the  couru  of  this  country,  the  sentence  or 
act  of  a  foreign  tribunal  or  government^  af- 
ter a  destruction  of  such  government  by 
revolution  or  conquest.  Hwifield  v.  Jame' 
eon,  53 

3.  See  Executors  AND  ADMiMisxaATORs, 

No.  1,  2.  Catlett  and  other  a  v.  Carteret 
Ex'n,  24 

4.  The  testimony  of  one  witness  is  not  sufficient 

to  outweigh  an  answer  denying  the  allega- 
tions of  a  bill.    Heffner  v.  Miller  and  otfierg, 

43 

5.  Qfttere,  how  far  is  the  sentence  of  a  foreign 

court  of  admiralty,  or  other  foreign  tribunal, 
to  be  regarded  as  evidence  by  the  courts  of 
Virginia  ^    Hadjield  v.  Jameson,  Sti 

6.  Quare,  whether  the  evidence  of  a  person 

4 


employed,  by  both  partiM,  at  an  tfUocfliejr^ 
or  scrivener,  t»  write  a  bond  for  a  fin^odii* 
lent  purpose,  be  admissible  to  prove  the 
fraud  ?     Ckiy  v.  ffVUams  and  others,       109 

7.  A  deed  of  above  thirty  ^ears*  standing  requires 

no  farther  proof  of  its  executioQ  than  the 
hare  production,  where  the  possession  bus 
gone  siccording  to  its  provisions,  and  there  ho 
no  apparent  erasui<e  or  alteration.  Roberts'*» 
nidmo  and  Heirs  v.  Stanton,  129 

8.  Information  of  the  existence  of  an  unregia- 

tered  patent,  by  neighbourhood  rcpoiiy  and 
from  a  person  declaring  he  had  seeo  it« 
together  witli  knowledge  of  possession  and 
cultivation  b^  tenants  of  the  patentee,  b 
sufficient  notice  to  bar  the  laying  a  warrant 
upon  the  land  as  waste  and  unappropriated, 

ib. 

9.  A   person  acknowledging  that  he  considers 

himself  interested  in  the  event  of  a  suit  U 
not  a  competent  witness,  though  in  fact  not 
interested.   Richardson* s  Ex*r  v.  IJunt,  148 

10.  In  tracing  a  title  to  land  in  controversy,  a  dc- 

ci*ee  in  a  suit  between  other  i^rties  is  not 
evidence,  against  a  person  claiming  under 
neither  of  them,  that  one  of  those  parties 
was,  in  fact,  as  therein  described,  eldest  soa 
and  heir  rf  a  former  proprietor,  it  being  ia- 
cunibent  upon  the  party  wishing  to  avail  him- 
self of  such  fact,  to  prove  il  hy  evidence 
aliunde,  but  such  decree  may  be  received 
(as  a  link  in  the  chain  of  evidence)  to  prove 
the  fact  that  it  was  rendered.  Lwell  v.  ^r- 
noU,  .       167 

11.  What  evidence  of  circumstances  prior  and 
subsequent  to  the  date  of  a  deed  of  gift,  is 
sufficient  to  set  it  aside  on  the  ground  of  mis-, 
take  on  the  part  of  the  donor,  and  fraud  on 
the  iiart  of  the  writer.    Jones  v.  Robertson, 

'  187 

12.  Proof  of  subsequent  declarations  and  acts  of 
the  donor  (though  not  admissible  taken 
singly)  may  be  received,  under  total  absence 
of  testimony  applying  to  tlie  time  of  the 
contract,  and  in  connexion  with  corrobo- 
rating circumstances,  to  show  that  the  wri- 
tiug  was  mbunderstood,  or  misrepresent«U 
at  Uie  time  of  signature,  >^* 

13.  Ill  an  action  oi general  indebitatus  assumput, 
for  services  rendei'ed  as  an  overseer,  or  of 
quantum  meruit  for  like  services,  the  plain- 
tiff cannot  give  in  evidence  proof  that  the 
defendant  had  employed  him  v&  an  overseer, 
and  was  to  pay  him  a  certain  quantity  of 
tobacco.  In  such  case,  he  should  declare 
uiion  the  special  agreement.  Brooks  v. 
Scott's  Ex'r,  34* 

14.  It  appearing  from  the  demurrer  to  the  evi- 
dence, in  ejectment,  that  the  right  of  the 
lessor  of  the  plaintiff  originated  in  a  lease  to 
/.  S.,  his  heirs  and  assigns,  for  the  lives  of 
his  sons  w^.  S.  and  M,  S.^  and  his  rrandsoa 
A.  S.,  jun.  renewable  to  the  Said  7.  S,,  his 
heirs  and  assigns  forever;  and  that  /.  5. 
dying  intestate^  his  heir  at  law  deviaed  the 
land  to  the  lessor  of  the  plabtiff ;  the  de- 
fcndant  churning  under  a  conveyance  fitm 
the  laid  mi»  ^.Jon.andotliers^graadchUdccn 
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'  tf  the  said  /.  S.f  ajndginentfor  the  plain« 
tifT  was  affirmed,  though  it  did  not  certainly 
appear,  from  the  demurrer,  whether  the 
•aid  Jf .  5.,  M.  S.<,  and  ^.  S»,  jun.  were  yet 
living  or  not.    Nt/er  v.  Skobe,  200 

15.  QiutrCf  whether  parol  testimony  of  a  decla- 
ration by  a  testator  of  his  intention  in  ma- 
king a  deed^  ought  to  be  regarded  by  a  coart 
of  probate  as  evidence  to  rebut  an  implied 
revocation  of  a  will  by  such  deed  ?  Hughe9 
V.  Huphea^a  Ex'r,  209 

16.  See  Summary  Proceedings,  No.  S, 
Mayor,  £jfc.  of  Alexandria  v.  Hunter^     228 

17.  The  weight  of  testimony  to  esUblish  any 

fact  (though  it  be  a  fact  upon  which  a  quei- 
tion  of  law  arises)  is  a  question  belon^ng 
exclusively  to  the  jury,  unless  it  be  with- 
drawn from  their  determination  by  a  deranr* 
rerto  evidence.    Hardarway  v.  Jnanaorif  230 

18.  Money  levied  by  the  sheriff  upon  a  judgment, 

which  is  afterwards  reversed,  cannot  be  re- 
covered back,  by  general  indebitatus  a#* 
aumpait  for  money  had  and  received,  with- 
out proof  that  tKe  money  was  actually  re- 
ceived by  the  plaintiflT,  or  applied  to  his  use. 
iaom  Y.  Jofma^  97i 

19.  5^  Executors  ano  Administrators, 

No.  15.  Whit^a  Ex^ra  ▼.  Johnaon  and 
otftera,  285 

QOp  A  mutual  understanding  and  agreement  be- 
tween a  debtor  and  creditor,  that  suit^  shall 
not  be  brought  upon  an  account  until  the 
debtor  shall  have  gone  to  Europe  and  re- 
turned, is  a  good  bar  to  the  act  of  limiutions 
during  his  absence  from  this  country,  and 
may  be  given  in  evidence  to  prevent  the 
court's  expunging  from  such  account  items 
appearing  to  luve  been  due  jive  years  before 
bis  death .  Bolladay,  Ex'r  of  LUtlepage,  v. 
JJttlepai^t  3l6 

41,  Vmof  o^  a  parol  acknowledgment  by  a  third 
person,  that  he  received  a  sum  of  money 
from  the  plaintiflT  for  the  defendant's  use, 
may  with  propriety  be  left  to  the  jury,  as  a 
■  link  in  the  chain  of  circumstances ;  such 
acknowledgments  having  been  made  at  or 
about  a  time  when  the  defendant,  or  some 
'  person  for  him,  must  have  paid  the  mo- 
ney in  question ;  and  by  a  person  compe- 
tent to  charge  himself  by  an  ordinary  re- 
ceipt. But  the  death  of  such  person  is  not 
sufiicient  ground  for  admitting  the  evidence, 

ib, 

22.  In  detinue  for  slaves  parol  evidence  to  prove 
that  a  deed  was  executed  for  the  purpose  of 
defrauding  ereditors,  and  therefore  void,  is 
admissible  iipon  the  Vilea  of  non  detinet  and 
issue.    Stratton  v.  Minnia^  329 

fS.  A  deed  of  lease  from  one  of  two  copartners, 
sealed  with  his  seal,  and  in  terms,  bmding 
himself  only,  is  not  admissible  evidence  in 
support  of  an  avowry  laying  a  demise  by  the 
copartners  I  notwithstanding  the  deed  be 
expressed  as  <*  for  himself  and  his  partner,** 
and  it  be  proved  that  the  other  partner 
knew  of  the  demise,  and  was  satisfied  with 
it.    Tuttle  V.  Eaforidffet  330 

04.  The  point  in  Vance  ▼.  ffTalker  (3  ff.  U  M. 


288.)  again  solemnly  determined.  WaUcer'a 
Ey^r  V.  JUcklin,  357 

25.  In  a  suit  for  freedom,  a  finding  bj  the  jury, 
from  inspection,  that  the  plaintiflT  is  a  white 
person,  is  conclusive  in  his  favour,  unless  it 
be  proved,  on  the  other  side,  that  he  de- 
scended in  the  maternal  line  from  a  slave. 
ffook  V.  JVlanny  Pagee  and  othera,  379 

26.  AVhere  the  testimony  to  an  important  fact  is 
such  as  to  leave  it  doubtful,  the  court  of 
equity  ought  to  direct  an  issue  to  ascertain 
it.    Marahall  y.  Thompaon,  412 

27.  A  hnsband's  declarations  that  a  child  bom  in 

wedlodc  is  not  his,  are  not  sufficient  evidence 
.  to  prove  it  illegitimate,  notwithstanding  it 
was  bom  only  three  months  after  the  mar- 
rUge,  and  a  separation  between  his  wife  and 
him  soon  after  took  place,  by  mutual  consent. 
Bonolea  v.  Bingham^  442 

28.  It  aeema  that  a  specific  legatee  is  not  a  conk- 
petent  witness  to  disprove  the  claim  of  a  cre- 
ditor against  the  estate  of  the  testator. 
TempWa  Ex'r  r.  EUet^a  Ex*x,  452 

29.  See  Bq^uitt,  No.  49,  50.  Trueheart  r. 
Price,  468  * 

30.  j!rf  A  p  p  B  A  L,  No.  1 8.  Sltanka  and  M^Rae 
V.  Fen-wick^  478 

31.  In  trials  at  law,  where  the  evidence  exhibited 
is  legally  admissible,  but  contradictory',  it  is 
most  proper  to  be  left  to  the  eonsideration 
of  the  jury,  16; 

32.  5<KrBoND,  No.  22.  WkUlock  y.  Rams^a 
Jidm\v,  MO 

EXCEPTIONS. 

U  A  ooramissioner's  report,  if  erroneous  upon 
its  face,  may  be  objected  to  at  the  hearing  of 
the  cause,  though  no  exception  be  previously 
filed;  and  also,  in  the  appellate  court,  though 
no  exception  appear  to  have  been  taken  in 
•  the  court  below:  but,  without  such  exception, 
A  it  cannot  be  impeached  on  grounds,  .and  in 
relation  to  subjects,  which  may  be  affected 
by  extraneous  testimony,  ff'bite^a  Ex*ra  v. 
Johnaon  and  otAera,  ^  285 

2.  A  failure  to  set  forth,  in  a  commfteioner's  re- 

port,  that  notice  was  given  to  the  parties,  is 
not  an  error  sufficient  to  reverse  a  decree, 
if  no  exception  to  the  report  appear  in  the 
record,  ib 

3.  ^e  Appeal,  No.  18.     Shanka  and M* Roe 

▼,  Fenvdckf  478 

4.  See  Courts,  No.  5.  16. 


EXCHANGE,  (BILL  OF.) 

1.  SeeBihh  OT  Exchange,  No.  1. 
y.  CranodMUf 

EXECUTION. 


miton 
302 


1.  A  forthcoming  bond  m  en  tioixi«g  the  persons 
against  whom  the  execution  issued,  aM  that 
'*  they  were  desirous  of  keeping  in  their 
possession,  until  the  da^  of  nJe,  the  pro- 
perty taken  by  the  sheriflr,**  sufficiently  de- 
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loribes  it  as  their  property.  Snnutugha  y. 
Freeman*8  Ex'r,  S66 

52.  \V here  a  judgment  opon  a  ibrthcoraing  bond 
is  obtained  against  a  defendant,  having  legal 
notice,  and  appearing  by  attorney*  but  not 
moving  to  quash  the  bond,  nor  stating  by 
plea  or  bill  of  exceptions  any  variance  be- 
tween it  and  the  exeouiion,  the  appellate 
court  is  not  to  reverse  the  judarmeDt  on  the 
groand  of  such  variance.  Br^natigha  v. 
FreemanU  Ex*r,  266 

3.  Under  the  51st  section  of  the  exeeation  law, 

(l  Rev.  Code,  c.  151)  the  remedy  by  raotion 
is  given  against  the  sureties  of  a  deputy  she- 
rin  after  ajudgmentagainst  him  for  the  same 
cause,  such  judgment  not«ppearing  tu  be  aa- 
tisfied.  The  motion  also  may  be  made 
against  tlie  sureties  separately  from  their 
principal.   Roytter  and  others  v.  Leake,  S80 

4.  Under  that  act  the  clerk  is  to  issue  execution 

for  interest,  though  not  mentioned  in  the 
writing  and  not  demanded  by  the  declaration. 
Wallace  and  othere  v.  Baker,  334 

5.  A  decree,  and  execution  thereupon,  against 
an  executor  or  admiuislrator,  lor  a  balance 
due  on  his  administration  account,  should 
not  be  against  the  goods  and  chattels  of  the 
decedent  iii  his  hands  to  be  administered^ 
but  against  his  own  goods  and  chattela. 
Mooir^s  Ex^x  v.  Ferguson  and  others,  421 
6.  If  a  forthcoming  bond  be  delivered  bv  the  she- 
rifi*  to  the  plaintiff,  before  notice  thereupon 
be  given  to  the  defendants,  execution  may  be 
•  awarded  upon  it,  though  it  has  not  been  filed 
in  the  clerVs  office.  jEppes^s  Ex'rs  v.  Col- 
laj,  523 

EXECUTION  OF  WRIT. 

1.  A  writ  cannot  be  legally  executed  after  the 

term  to  which  it  was  returnable.  Credos  and 
Migginbotham  v.  Garland,  ^1 

2.  A  judgment  entered  in  the  clerk's  office  beibre 

the  execution  and  return  of  the  writ  is  erro- 
neous, and  cannot  be  supported  by  the  writ's 
being  returned  executed  to  the  term  when 
such  judgment  is  made  fiual,  ib. 

3.  'See  Writ,  No.  lO.  id. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  An  action  against  the  sureties  in  an  adminis- 

tration bond  cannot  be  sustained  on  the 
ground  that  after  a  verdict,  judgment,  exe« 
cution,  and  return  of  *<  no  effects,'*  against 
the  executor  or  administrator  as  such,  (the 
verdict  being  **  that  he  had  not  folly  admi« 
nistered,  but  had  assets  to  satisfy  the  debt,*') 
the  defendant  died,  an^,  his  estate  having 
been  committed  to  the  sheriff*,  the  county 
court  allowed  the  judgment  as  a  lawful  claim 
againU  his  estate,  and  directed  the  sheriff*  to 
pay  it»  if  asseu  should  be  in  his  hands,  and 
It  appeared  by  the  sheriff'*s  return  that  no 
such  assets  existed.  Catlett  and  oth^rt  v. 
Carter^  s  Ea^rs,  24 

2.  It  sums  that  the  executor  or  adminiitnitor 


mvft  be  convicted  of  a  dtvastatithy  a  v«nAkt 
in  a  second  suit*  findine  that  *'  he  has  wasted 
the  assets,**  or  has  **  ek>igned,  disposed  of,  Aodt 
converted  the  same  to  hb  own  use,**  before 
an  action  can  be  sustained  against  the  oore- 
ties.     Cutiett  and  others  v.  Carter^s  Ejc>s, 

»i 

3.  Quare,  whether  there  may  not  be  some  ex- 

ceptions to  this  rule  ?  i&, 

4.  A  decree  empowering  an  executor,  fiw  pay- 

ment of  debu,  CO  seH  the  Unds  of  his  testa- 
tor, and  report  his  proceedings  in  exeeatsoa 
thereof  to  the  court,  is  not  final  but  ioLor- 
locnu»ry.  Ooodvyn  and  others  v.  MiOer  cmd 
■  others,  4^ 

^.  If  an  executrix,  (without  being  tubjeet  to  anj 
compulsion  or  ondue  influence,)  fin*  the 
fraudulent  purpose  of  protecting  the  estate 
of  her  testator  from  the  demands  of  ere- 
ditors*  give  her  own  bond,  as  exeeotrix» 
for  a  fictitkma  detK,  and  confess  a  judginent, 
she  is  not  entitled  to  relief  in  equity,  neither 
will  the  court  give  iu  aid  to  the  obligee,  but 
will  leave  him  to  his  remedy  at  law  ;  yet  if  he 
be  entitled  (independently  of  the  transaction 
in  question)  to  an  account  of  asseu,  the 
court  will  decree  such  account,  and  allaw 
him  what  may  be  justly  due,  not  exceeding^ 
the  amount  of  the  judgment ;  the  rnle  ia 
such  case  bein^  that  he  i*  boctnd  by  his  owm 
fraud  so  far  as  It  operates  against  him.  CUuf 
V.  IfUUamsandotherSf  106 

6.  A  court  of  equity  will  not  assist  in  cairying 

into  effect  compositions  of  chums  by  exeoa* 
tors  or  ether  fidocbries,  anWss  the  partr 
praying  it  will  first  unfoU  and  disclose  ail 
the  eircttmstances  of  the  case,  that  the 
court  may  see  there  has  been  no  fraud,  and 
that  every  thing  was  ftur,  ib. 

7.  See  M^ JLRRi AOH  Co vtn  ACT f  IS o.  I,  ih,  128 

8.  A  legatee  b  noi  entitled  to  a  decree  bat  on  the 

terms  of  giving  bond  and  security  (if  d^ 
manded  by  the  executor)  to  refund  in  caae 
it  be  needful  for  the  payment  of  <lebt^  t^. 
1S9.  and  StovaiVs  Ex^  v.  H^oodson  and  W{fe, 

9.  Rents  and  profits  of  bind,  the  posaeasioo  of 

which  was  anlawfuHy  withheld  by  the  ances- 
tor in  his  lifetimtfy  and  by  his  heirs  after  hia 
death,  ought  not  to  be  charged  against  hia 
executors  and  heirs  iointfy,  but  apportioned 
among  them,  accordms  to  their  remeetive 
interests.  Robertt^s  fridoro  and  Beirs  v. 
Stanton,  i89 

10.  As  far  as  ch>cnmstances  will  permit,  a  eoait 

of  equity  will  supply  any  defect  in  the  exe- 
cution of  a  power  given  by  a  will  to  ex* 
eoutors  or  trustees,  to  seH  lands  for  payment 
of  debts  or  legacies.  A  oonve3rtoee,  there- 
fore, by  one  executor  or  trustee  only,  (in- 
stead .of  three,)  but  in  all  other  respects  eon- 
formable  to  this  btention  of  tlie  testator  ia 
creating  the  trtist,  will  he  auoported  in  Cik- 
vour  ofa  purchaser  for  a  valuable  considera- 
tion, and  ihis»  notwithstanding  it  be  profvided 
in  the  will,  that,  if  one  or  mfkv  of  the  exeev* 
tors  or  trustees  should  die  beSore  the  object 
of  the  tnut  waf  aMoapHriiadt  otbett  ihoM 
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be  appoWilei)  hj  the  turvirors  jomUy  with  due  on  his  adrainiitraUoa  accoant,  should  not 

Ihem,  to  finish  the  execnuon  of  the  trust.  be  against  the  goods  and  chattels  of  the  dc- 

tioAertt  9  fVtihwand  Hara  v.  Stanton,    i29  cedent  in  his  hands  to  be  administered,  but 

II*  &tf  Residuum,  No.  l.    Richardafm^a  Ex*r  ai^ainst  his  own  goods  and  chattels.  Maore^g 

▼.  Mttnt,  148.  and  note  to  Lsgateesi  No.  2.  Ex'jc  v.  Fer^ton  and  others,                  421 

12,  A  decree  o^ost  an  executor,  for  rents  and  23.  Jtgeemt  that  an  administrator,  appointed  and 


pro&u  reeeived  by  the  testator,  ought  ex< 
pressly  to  direct  that  he  pay  the  sUm 
in  question  out  of  the  assets  in  his  hands  to 
be  administered,  otherwise  it  is  to  be  under- 
stood as  against  him  personally*  and»  there- 
fore,  erroneous.  Hite^a  Ex*rv,  Puttl*a  Heita, 


ciualifted  by  a  court  of  competent  authority, 
«  the  lawful  reprcsenUtive  of  the  personal 
estate,  (until  his  api>ointment  be  re-ioinded,) 
notwithsunding  another  had  the  better  riglit 
to  be  the  administrator.  Jioyall  v.  EOftea, 
Mniy  of  RoyaU,  479 


154  24.  5ifcDBVi8E,No.  ■?.  ib 

13.  Any  person  Interested  in  the  settlement  of  25.  If  the  plaintiff  and  defendant  claim  Under  the" 


an  executor^s  account  may  object  to^ts  being 
allowed  and  recoitled,  and,  being  overruled 
in  such  objection,  mav  appeal  to  a  superior 
court.     Triplett'a  EaPra  v.  Jameaan,        242 

14.  A  commission  of  more  than  Jive  per  cent., 
on  the  amount  of  sales  and  eoUeetlotis,  ought 
not  to  be  allowed  an  exeoutor,  except  upon 
peculiar  circumstanoea,  t'A. 

19.  Whether  interest  ought  to  be  charged  in  an 
administration  account,  is  a  question  the  de- 
cision of  which  may  depend  upon  etinineous 
testimony.  White**  Ex'ra  v«  Johnaon  and 
othera,  "  fi&5 

16.  It  aeema  that  an  executor  cannot  be  compelled 
to  pay  a  legacy  until  bond  and  security  be  gi* 
▼eo  ^  the  legatee  to  i*efund  his  due  propor- 
tion of  such  debts  and  demands  as 


same  executorjr  bequest,  and  a  case  be 
agiHied,  submitting  the  right  to  be  adjudged, 
according  to  the  legal  construction  of  the 
wiU,  without  saying  any  Uiing  about  the 
cxecutor^s  assent  to  the  legacy,  the  court 
will  assume  that  as  a  fact  between  the  pre- 
sent  parties,  ^. 

28.  An  executor  or  administrator  holding  slaves 
in  which  his  testator  or  intestate  had  only  an 
estate  for  life,  terminable  upon  his  dying 
without  issue  living  at  the  time  of  his  death, 
(which  event  actually  took  place,)  may  be 
cluirged  in  detinue  personally,  and  not  as  ex. 
ccutor  or  administrator,  ^. 

EXjSCUTORY  DEVISE. 


debts  and  (lemanils  as  may 
thereafter  appear  against  the  estate  of  the    ,     . 
testator.    StovalVa  Ex^r  v.    Woodaon  and   *'  A  testator  '*  lent  to  his  granddaughter,  A,  S* 


H'ife,  303 

17.  See  Account,  No.  10.  HolUiday,  Ex*r  of 
LUtlepage,  v.  Litttepaxre,  316 

18.  In  what  case  a  legatee  is  entitled  to  interest 
on  profits  from  the  time  of  the  receipt 
thereof  by  the  executor,  no  gootl  reason  ap- 
pearing for  his  failure  to  apply  the  principal 
to  the  use  of  the  legatee.  Quarlea^a  Ex^r 
V.  Quarlea  and  othera,  3*21 

19.  If,  after  the  qualification  of  an  executor,  he 
die  without  closing  hb  administration,  and 
the  le^tees  (without  the  intervention  of  an 
administmtor  de  boms  non)  take  possession 
of  the  assets,  a  court  of  equity,  on  a  bill  for  * 
discovery,  will  consider  such  of  them  as  are 


P;  a  negro  woman,  and  one  bed  and  furni- 
ture for  her,  her  heirs,  executors  and  admi* 
nistrators  forever;  but  if  she  should  die 
without  lawful  heir  of  her  body,  then  to  re- 
turn  to  his  son,  and  his  heirs  forever.'*  Thia 
limitation  over  was  adjudged  to  be  upon  aa 
indefinite  failure  of  issue,  and  therefore 
void.  Waiiamaon^  Ex'r  of  Mayet,  v.  Led* 
better  and  othera,  521 

EXPATRIATIOir. 

See  Slav  es,  No.  6.  Murray  v.  M*Carty,  393 
See  Constitution  of  the  United 
States,  No.  1.  /^ 


•oh^nt  responsible  to  creditors  ibr  the  whole  3.  Qt^rr,  whether  the  right  of  citizenship/^* 
nmrninf.  .ncl  w.li  not«v.  ihem  credit  for  the  Virpma,  can  be  relinquished,  wiSvDUt  Si!^ 


amount,  and  will  not  give  them  credit  for  the 
proportions  of  such  as  prove  to  be  insolvent  1 
yet  in  decreeing  against  the  solvent  legatees, 
the  court  will  not  charge  them  jointly,  but 
pro  rata.  Hopkirk  v.  Dennia  andotherap  388 

^.  la  an  action  by  a  surviving  executor  for  a  debt 
due  to  the  testator  in  his  lifetime,  if  the  de- 
claration chan;e  that  the  debt  was  not  paid 
to  the  plaintiff  without  charging  also  that  it 
was  not  paid  ty  the  testator,  nor  to  either  of 
the  coexecutors,  the  defect  is  fatal,  and  not 
cured  by  verdict.  Buckner  and  Wife  v. 
Blair,  336 

21.  Rule  as  to  bond  and  security  for  prosecuting 
appeals,  where  the  decree  is  partljr  against 
An  executor  aa  such,  and  partly  against  him 
la  bis  own  r%ht.    JDtmton  v.  Robina,      341 

2%  A  decree,  and  execution  thereupon,  against 
'    all  executor  or  admioistrator,  for  a  batimee 


plying  with  the  terms  of  our  act  of  aaaembly 
concerning  expatriatioo  ?  ^, 


fISES. 

1.  The  sheriff's  fee  for  taking  the  forthoomUig 
bond  may  be  included  In  it.  Bronaugha  v. 
FreenuuCa  Ex*r,  ggg 

FOREIGN  JUDGMENTS. 


Quaere,  how  far  is  the  sentence  of  a  foreign 
court  of  admiralty,  or  other  foi^ign  tribunilT, 
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to  be  regarded  as  evidence  by  the  courts  of 
Virginia  ?    Hadfield  v.  Jameson,  5S 

2.  Whsit  ia  sufficient  evidence  to  authenticate  in 
the  courts  of  this  country,  the  sentence  or 
act  op  »  foreign  tribunal^  or  gorcrnnient, 
after  a  destruction  of  such  government  bv 
revoluliou  or  conquest,  io. 


FORFEITURE. 

I,  Where  a  judgement  of  the  land  commiesionen 
was,  that  the  claimant  should  obtain  a  pa- 
tent upon  paying  the  surveyor's  fees,  and 
purchase-money  to  the  comimny,  or  their 
agent,  on  or  before  a  subsequent  day,  witli 
interest  until  payment,  and  that  otherwise 
the  land  should  revert  to  the  company;  a 
tender  to  the  company's  agent  within  the 
time  limited,  was  sufficient  to  prevent  the 
forfeiture.  J7o«t  t.  Keeipood,  HooJ'acre  and 
Sndlh,  141 

FORTHCOMING  BOND. 

1.  A  forthcoming  bond  mentioning  the  persons 

agaihst  whom  the  execution  issued,  and  thHt 
**  they  were  desirous  of  keefting  in  their 
possession,  until  the  day  of  sale,  the  pro- 
perty taken  by  the  sheiiff,"  sufficiently  de- 
scribes  it  as  their  property.  Bronanghs  v. 
Fretman\  Ex*r,  266 

2.  Where  a  judgment  upon  a  forthcoming  bond 

is  obtained  against  a  defendant,  having  lef^al 
notice,  and  appearing  by  attorney,  i)Ut  n<»t 
mo\ing  to  quash  the  bond^  nor  stating  by 
plea,  or  bill  of  exceptions,  any  variance  be- 
tween it  and  the  execution,  the  appellate 
court  is  not  to  rererse  the  judgment  on  the 
ground  of  such  variance,  if>. 

•3.  The  sheriff's  fee  for  taking  the  forthoomitig 
bond  may  be  included  in  it,  *      ib, 

4.  If  a  forthcoming  bond  be  delivei-ed  by  the 
sheriff*  to  the  plaintiff  before  notice  there- 
upon be  given  to  the  defendants,  execution 
nay  be  awarded  upon  it,  though  it  has  tmt 
been  filed  in  the  clerk's  office.  Eppca's 
Ex'rt  V.  CoUey,  5i3 

FRAUD. 

!•  Freight  (though  by  the  terms  of  a  charter- 
party  payable  monthly  if  required)  is  not  to 
be  rcwivered,  where  the  voyage  was  never 
oorapleted,  but  the  vessel  condemned  by  a 
ibrcign  tribunal,  in  consequeuce  of  n  fraud 
attempted  by  one  of  the  owners  intrusted 
by  the  rest  with  the  care  of  the  vessel, 
though  no  proof  appear  of  their  assenting 
to  su^h  fraudulent  acL  Madrid  \.  Jame- 
8on^  53 

2.  In  such  case,  the  copartners  are  not  entitled 
to  compensation  for  the  loss,  except  against 
the  fraudulent  partner,  ib. 

S.  U  9*!€t/ii,  too,  that,  moreover,  the  copartners 
collectively,  (as  well  as  the  fraudulent  part- 
ner individually,)  are  rc8i>ousible  to  a  third 
person  for  a  loss  occasioned  by  the  fiiad,  ib. 


4.  Qnare,  whether  the-  evidence  of  a  person 

employed  by  both  parties  as  an  attorncj, 
or  scrivener,  to  write  a  bond  for  a  frauda- 
lent  purpose,  be  admissible  to  prove  the 
fraud?     Clay  V,  fViUianu  and  othertp        105 

5.  If  an  executrix,  (without  being  subject  to  any 

compulsion  or  undue  influence,)  for  the 
fraudulent  purpose  of  protecting  the  estate 
of  her  testator  from  the  demands  of  credit- 
ors, give  her  own  bond  as  executrix  for  a 
fictitious  debt,  and  confess  a  judgment,  she 
is  npt  entitled  to  relief  in  equity,  neither 
will  the  court  give  its  aid  to  the  obligee,  bat 
will  leave  him  to  his  remedy  at  law.  Yet  if 
he  be  entitled  (independently  of  the  trans- 
action in  question)  to  an  account  of  assets, 
the  court  will  decree  such  account,  and  allow 
him  what  may  be  justly  due,  not  exccedii>g 
the  utnoont  of  the  judgment  ;~the  rule  iu 
such  case  being,  that  he  is  bounti  by  hia 
own  fraud  so  far  as  it  operates  against  hirn, 

iB, 

6.  A  court  of  equity  will  not  assist  in  carrying 
into  effect  comjpositions  of  chiims  by  execu- 
tors Or  other  nduoiariest  unless  the  party 
praying  it  will  first  unfold  and  d/sclo&e  all 
the  circumstances  of  the  case,  that  the 
cotirt  may  see  there  has  becu  no  fraud,  and 
that  every  thing  was  fair,  ib. 

7.  See  Marriage  CoNTttACT,  No.  1.    S.C 

128 

8.  What  evidence  of  circumstances  prior  and 
subsequent  to  the  dale  of  a  deed  of  gift,  is 
sufficient  to  set  it  aside  on  the  gi-ound  of  mis- 
take on  the  part  of  tlie  donOr,  and  fraud  on 
the  part  of  the  writer.     Jones  v.  JioOertsoH, 

9.  Pi-oof  of  subsequent  declarations  and  ads  of 
the  donor  (though  not  admissible  taken 
singly)  may  I^  received  (under  total  ab- 
sence of  testimony  applying  to  the  time  oftljc 
cojiti-act,  and  in  connexion  with  corrobora- 
ting circumstances)  to  show  that  the  writing 
was  misunderstfKKl  or  misrepi'eseuted  at  the 
time  of  signature^  »*. 

10.  In  iktintie  for  slaves,  parol  evidence  to  prove 
that  a  deed  was  executed  for  the  purpose  of 
defratiding  creditors,  and  therefore  ti-oid,  is 
admissible  upon  the  plea  of  non  detineitkM\~ 
issue.     Stratton  v.  Jlitmis,  SSg 

11.  It  seems  now  settled,  that  an  absolute  deeil 
of  slaves,  or  other  pri-snnsl  property,  the 
possession  of  which  remains  with  the  vendor, 
IS  fraudulent,  per  aCj  as  to  creditors.  Jltex* 
ander  v.  Den^iUe,  341 

12.  1*he  point  in  Vtince  v.  Walker  (3  H  i^  M, 
2M8.)  again  solemnly  determined.  U'alt» 
er's  Ex>  v.  ►*i/rA'6'w,  557 

13.  A  marriage  settlement,  on  a  wife  and  her 
children,  by  the  husband,  though  born  in 
fornicHtion,  is  a  conveyance  to  purchasers 
for  valuable  oonsidcnUion,  as  to  the  children 
as  well  as  the  wife,  and  not  void  as  to  credit, 
ors,  no  fraudulent  intention  being  pro\^. 
Contts  and  others  v.  GreeiUuno,        ^        363 

14.  In  an  action  on  the  case  for  a  deceit,  if  the 
defendant  plead  that  the  caose  of  action  did 
not  accrue  within  five  years  oext  before  8U« 
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ing  out  the  writ,  a  replication,  that  the  fraad 
came  to  the  pUiiitiff's  knowledge  within  thut 
time  is  not  £;ood;  and  issue  joined  upon  it 
shouht  be  set  aside  by  the  court  as  immate- 
rial. CalU»  V.  fVadily,  511 
l5.  See  FuAUDs  and  Perjuries,  (Act  to 
Prevbnt,)  No.  i,  2.  and  Gay  r.  MoteUy, 

FRAUDS  AND  PERJURIES,  (ACT  TO 
PREVENT.) 

1.  A  slave,  lent  either  before  or  after  the  act, 
having  remained^  since  its  commencement, 
more  than  five  years  in  the  lonnee's  posses- 
sion, without  any  demand  made  on  the  part 
of  the  lender,  must  be  considered  the  abso- 
lute piH>pertj  of  the  person  so  remaining  in 
possession,  as  to  creditors  of,  and  purchasers 
under  him.     Gay  v.  Moseley,  543 

e.  And  pi-oof  of  notice  of  the  loan,  or  of  a  deed 
of  trust  from  the  lender,  recorded  in  the 
court  of  a  county  wherein  neither  of  the 
parties  lived,  is  not  sufficient  to  do  away  the 
effect  of  such  possession,  ib, 

FREEDOM. 

I.  In  a  snit  for  freedom,  a  finding  br  the  jurv, 
from  inspection,  that  the  plaintiff  is  a  while 
person,  is  conclusive  in  his  favour,  unless  it 
be  prfived,  on  the  other  side,  that  he  de- 
scended in  the  maternal  line  from  a  slave. 
liooh  v.  Manny  Pagec  and  others,  379 

FREIGHT. 

1.  Freight,  tliough  by  the  terms  of  a  charter- 
party,  payable  monthly  if  re<)uireil,  is  not  to 
be  recovered,  where  the  voyage  was  never 
completed,  but  the  vessel  condemned,  by  a 
foreign  tribunal,  in  ooasequence  of  a  fraud 
attempted  by  one  of  the  owners,  intrusted 
by  tlie  rest  with  the  care  of  the  vessel ; 
though  no  proof  appear  of  their  assenting  to 
such  fraudulent  «eu     Hadfield  v.  Jameion, 

53 

FURNITURE. 

I.  By  a  bequest  of  "  all  my  household  goods  and 
furniture,  except  my  plate  and  watch," 
f  very  thing  about  the  houses,  that  had  been 
usually  held  and  enjoyed  therewith,  and 
that  would  tend  to  the  comfort  and  accom- 
modation of  the  househohlcr,  will  [lass. 
Curnagy  and  Wife  r.  Martinis  Ex'rs,    234 

G 

GENERAL  COURT. 

l.^Set  Sbttlembnt-Rightb,  No.  2.  Ilo$9 
T.  Kenoood,  Iloqfaere  and  Smith,  14 1 


GLEBE^S, 

1.  According  to  the  spirit  of  the  act  "ooncerti- 
ing  the  glebe  lands  and  churches  within  this 
commonwealth,'*  pattsed  the  l2lh  day  of  /o- 
nuary,  I8()'2,  no  glebe  land  was  to  be  consi* 
dered  vacant,  and,  as  such,  liable  to  be  sold, 
if  there  whs  any  minister,  who,  in  behalf  of 
the  protesunt  episcopal  church,  had  been 
put  into  possession,  and  was  the  incumbent 
thereof,  on  that  day ;  whether  the  persons 
acting  as  a  vcstiy,  by  whom  he  was  inducted, 
had  been  canonically  elected  or  not.  Claugh" 
ton  and  others  v.  Macnaitg/uonf  5l3 

2.  The  vestry's  order  that  the  minister  **  be  in- 
ducted into  the  parish  as  incumbent,'*  is  a 
sufficient  delivery  of  possession  of  the  glebet 
thereto  attached,  to  prevent  a  sale  of  the 
same  as  va^ut,  ib 


CJR.\NT. 

See  Patent  for  Land. 

GREENBRIER  COMPANY. 

1.  See  Lands,  No.  7.    Boss  r.  KermoodiHoofa^ 

ere  and  Smithy  141 

2    5<fe  Set TLEMENT-RiOHTi,  No.  2.         ih, 

3.  See  Tender  and  Refusal,  No.  i,  2.    i5. 


GUARDIAN  AD  LITEM. 

1.  It  is  error  to  enter  a  decree  against  infant  de- 
fendants, without  assigning  them  a  guardian 
ad  litem  i  and  though  the  infancy  did  not 
appear  in  the  original  proceedings,  yet,  if  it 
be  alleged  in  a  petition  for  a  rehearing 
(the  decree  being  interlocutory,)  a  guardian 
ad  Utetn  ought  to  be  appointed.  &$bert9*$ 
IVitloto  and  Heirs  v.  Stanton,  129 

&  A  guardian  ad  litem  a|)pointed  to  prosecute  an 
appeal  on  an  infant  s  behalf,  is  not  fobltged 
to  Hccept  the  appointment.  A  reasonable 
time  ought,  therefore,  to  be  given  him  to 
consider  whether  he  will  accept,  and  to  pre- 
pare for  trial.  fVelU*a  Heirs  v.  tVinJree 
wid  others,  342 


GUARDIAN  AND  WARD. 

1.  The  taking  a  guardian's  liond  is  not  a  ministe- 
rial  but  a  judicial  act,  imposed  by  law  on  the 
court,  which  (and  not  its  clerk)  Is  to  judge 
of  the  siifficienoy  of  the  security  offered. 
Page,  Jldtn'r  of  JVekon,  ▼.  T(wlor  and 
Thornton,  ^         ^^ 

2.  A  guardian's  bond  is  to  be  exeeated,  by  hfm 
and  his  securities,  in  open  court,  and  not  in 
the  clerk's  office,  ^J; 
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HEIR  AND  ANCESTOR. 

The  heir  of  an  heir  is  responsible  upon  an 
obligation,  in  which  th^  heirt  are  boond; 
prorided  he  have  assets  by  descent  from  the 
obligor.    WaUer^a  Ex^rt  t.  EUit  ami  otkertf 


him  soon  after  took  plaeey  by  miitiia!  etmaenU 
Btrwln  T.  Bingham^  44S 

See  Promise,  No.  4.  Sc9tf$  Ej^r  y.  O^ 
bome*9  Ex^r,  413 

When  a  widow  marries  again,  the  slave* 
which  she  held  for  the  term  of  her  UTe,  as 
part  of  (he  estate  of  her  first  hnsband,  be- 
long to  her  second  hnsband,  and  his  repre* 
sentatives  ontil  her  death.  M-'Cargo^  Esfr 
of  CalUcoti,  T.  Camc9t$,  501 


ILLEGITIMACY. 

&0HUSBAVD  AND  WiFB,  No.  3. 

V.  Bingham, 

IMMATERIAL  ISSUE. 


ft  In  declaring  against  snch  remote  heir,  he  should 
be  charged  as  heir  of  the  heir  of  the  obligor, 
or  as  heir  of  the  obligor,  with  a  videfioet,  set- 
ting forth  the  intervening  descent ;  bnt  it  is 
not  necessary  to  state  koto  he  is  heir,        t^. 

S.  An  heir  should  be  c4iarged  in  the  dehet  and  de» 
tinetf  but  if  he  be  charged  in  the  detinet  on- 
ly, the  defect  is  not  fatal,  after  vei-dict,  or  up- 
on general  demurrer,  ib. 

4.  Where  a  bond  is  filed  in  a  suit  against  the  exe- 

eutor  of  the  obligor,  a  copy  may  be  declared 
upon,  against  the  heirs  in  another  court,    ib, 

5.  RenU  and  profits  of  land,  the  iiossession  of 

which  was  unlawfully  witliheld  by  the  ances- 
tor in  his  lifetime,  and  by  his  heirs  after  his 
death,  ought  not  to  be  charged  against  his  ex- 
ecutors and  htivi  jointly f  but  apportioned 
among  them  according  to  their  respective 
interests.  Roberti^t  H'idovt  and  Heirt  v. 
Stanton^  li9 

6,  In  tracing  a  title  to  land  in  controvmy,  a  de« 
eree  in  a  suit  between  other  parties  is  not 
evidence,  against  a  person  claiming  under 
neither  of  them,  that  one  of  those  parties 
was,  in  fact,  as  therein  described,  eldest  son 
and  heir  of  a  former  proprietor,  it  being  in- 
cumbent upon  the  party  wishing  to  avail  him- 

aelf  of  auch  fact,  to  prove  it  by  evidence  „  o^^  i-«,-«,.^^„^  t^^  1 
aUunde,  hut  such  decl-ee  may  be  received  ^  ^u^^VSrl^nZ^dm^^^ 
(as  a  link  in  the  cham  of  evidence)  to  prove  "  V*  ^-  '*  "^'*  "^"^  ^^J^' 

the  fact  that  it  was  rendered.  Lovell  v.  ^r^ 
noldf  167 

V,  See  Partnbsship,  No,  7,  8.  Edgar  v. 
Donnalhf  and  Jones,  387 


BevleB 


In  an  action  on  the  case  fora  decerf,  if  the  de- 
fendant plead  thai  the  cause  of  action  did 
not  accrue  widiin  five  years  next  before  suing 
out  the  writ,  a  replication  that  the  fraud 
came  to  the  plaintifTs  knowledge  within  that 
time,  is  not  good,  and  issue  joined  upon  it 
should  be  set  aside  by  the  court  as  immaterial. 
CaUis  y.  rVadJy,  51  i 


IMPLICATION. 

The  doctrine  of  implied  revocations  of  wills 

discussed.    Httghes  v.  Hitgkes^s  Ex^r^    1209 

Tuanell   and 

283 


INCUMBRANCE. 


HUSBAND  AND  WIFE. 

U  A  marriage  settlement  by  a  husband  on  his 
wife  and  her  children  b}  him,  (though  born 
in  fornication,)  is  a  conveyance  to  ptir. 
chasers  fur  a  valuable  consideration,  as  to  Uie 
children  as  well  as  the  wife,  and  not  void  as 
to  creditors,  no  fraudulent  intention  being 
proved.      CouHt  and  otliert   v.  Greenho-iv, 

Q,  A  wife,  who  lived  with  her  husband  and  was 


See  PuRCH ASEB,  No.  90,  21,  22. 
U'ttite, 

INFANTS. 


Davison  r. 
517 


I.  It  is  error  to  enter  a  decree  against  infiint  de- 
fendants withoirt  assigning  tbem  a  guardian 
ad  b'tem,  an<!  though  the  infiincy  did  not  ap- 
pear in  the  original  proceedings,  yet,  if  it  be 
alleged  in  a  petition  for  a  rehearing,  (the  de- 
cree being  interlocutory,)  a  guardian  ad  U» 
tcm  ought  to  be  appointed,  fteberis*»  Widow 
imdlk'ira  v.  Slant6n,  I'JW 


maintained  by  him,  cannot,  after  his  death,   2.  The  inie  construction  of  the  7th  section  of 


.  demand  an  account  of  pruHls  which  he  re- 
ceived, of  a  separate  estate  settled  upon  her, 
no  such  demand  having  been  made  by  her 
in  bis  lifetime.  JUoore^t  Ex^x  v,  Fergttaon 
and  othera^  421 

9.  A  husband^B  declarations  that  a  child  born  in 
wedlock  is  not  his,  are  not  suQicient  evidence 
to  prove  it  illegitimate,  notwithstanding  it 
WftS  born  only  three  months  after  the  mar- 
riage, and  a  separation  between  his  wife  and 


the  act  **  reducing  into  one  the  several  acts' 
directing  tlic  coorsQ  of  descents,"  as  to  the 
case  of  an  inlnnt  is,  that  if  there  be  no  mo. 
ther,  S*c.  and  the  estate  was  derived  fipom 
the  father  or  mother,  the  inheritance  shall 
not  he  divided  into  moieties,  but  the  whole 
sh'.dl  go  to  the  kindred  of  that  parent  from 
whom  the  estate  was  derived.  And  the  kw 
was  Uie  same  as  to  tlie  disti-ibution  of  unbe- 
queathed  personal  estates,  belonging  to  in- 
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knU  who  died  between  the  Ut  of  October^ 
1793»  and  the  39d  of  January,  1802.  MtU- 
a9mmndfFtfi^,Cm'$Jidm*r,  279 

Sm  A  gttardiaa  ad  Utem  appointed  to  pfroaeente  ao 
appeal  on  an  infant's  behalf,  it  not  obliged  to 
aeoept  the  appointment ;  a  reasonable  time 
oughty  therefore,  to  be  given  him  to  consider 
whether  he  vill  aceept,  and  to  prepare  for 
triaL    }Velh*$  Hein  ▼.  Winfree  and  athen, 

343 

INJUNCTION. 

1.  5<cr6  Plaintiff,  No.  i.  Cooke  y,  PUet^  151 

8.  An  injanotion  to  a  judgment  for  purehaseHno* 

ney  ooaht  not  to  be  dissolved  until  a  good 

and  sufficient  deed  for  the  land  be  tendered  bj 

the  vendor.     OrarUland  v.  ffi^ht^  179 

3.  Where  an  hfijonction  is  perpetuated  in  part, 

the  comphunaat  ought,  in  general*  not  to 
be  decreed  to  pay  coiu.  Soot  v.  Gordofh  S89 

4.  In   such  ease  the  error  of  awarding  costs 

against  the  phiintiff  is  sufficient,  upon  hb  ap« 
peal,  to  reverse  the  decree,  though  right  m 
every  other  respect,  »^» 

d.  If  a  bill  of  injunction,  to  sta^  |)roeeedings  on 
a  judgment,  charge  the  plamtiff  at  hiw  with 
having  failed  to  do  an  act  on  which  the 
equity  of  his  claiqk  depends,  and*  in  bis  an- 
swer, he  take  no  notice  of  that  allegation, 
the  court,  on  the  hearings  will  consider  this 
an  admission  thai  be  has  not  done  the  act 
in  question,  and  will  decree  against  him 
finally,  without  any  exception  to  uie  answer, 
or  interlocutory  order,  taking  the  bill  for 
confessed  in  part.  Pofft^t  Ex^r  v.  ffin- 
tton't  Adnfr^  ,  898 

•  0.  The  judges  of  the  court  of  appeals*  or  any 
one  of  them  (wt  of  court,  nave  power  to 
award  injunctions,  which  have  been  refused 
by  the  judge  of  any  superior  court  of  chan- 
cery }  but  this  power  is  not  possessed  by  the 
court  of  appeals.  Mayo  v.  Uaineo  and  CoutU, 

423 
7.  Where  a  bill  in  equity  is  filed  to  stay  proceed- 
ings upon  a  usurious  deed  of  trust,  on  the 
ground  that  the  complainant  had  no  oppor- 
tunity at  law  to  plead  the  usury,  and  prays 
for  no  discovery*  but,  on  the  contranr,  is  rea- 
dy to  prove  the  fact,  the  conrt  ought  not  to 
grant  him  relief  against  the  usury,  upon  the 
condition  of  bis  paying  the  principal  sum  of 
money,  (without  interest,)  but  should  alto- 
gether enjoin  the  trustee  from  selling  until 
by  some  prop'^r  proceeding,  to  be  instituted 
by  the  ceottq/  que  tnui,  he  establish  the  va- 
lidity of  his  contract,  in  which  case  the  in- 
junction should  be  dissolved,  and,  in  the  con- 
trary event,  perpetuated.  Murks  v.  Mor^ 
rio,  407 

8.  Upon  the  result  of  such  proceeding,  if  the  in- 
junction be  dissolved,  the  deed  (being  then 
cleansed  of  its  usurious  taint  br  the  judg- 
ment of  a  competent  tribunal)  snould  be  en- 
forced as  a  security  to  compel  the  payment 
of  the  debt,  i5. 


9.  See  Crancbet,  No.  13.    Defargee  t.  JUpo^ 

comb,  451 

10.  If  the  vendor  of  land  in  a  town  assure  the 

vendee  (though  not  in  writing)  that  a. 
piece  of  ground,  adjoining  thereto,  is  alwaya 
to  be  kept  open  as  an  alley ;  by  wfaieh  as- 
surance the  vendee  is  induced  to  make  the 
purchase,  or  to  give  a  higher  price  for  the 
property ;  m  cooK  of  equity  will  perpetoallr 
enjoin  the  vendor  from  shutting  up  such  al- 
ley. Trueheari  t.  Price,  AGS^ 
th  Qu^rre,  in  sodi  ease,  whether  the  vendee, 
who  hai  afterwards  eonveved  the  premises 
with  their  appurtenances,  b«t  without  war- 
ranty, to  a  third  person,  be  a  competent 
witness  lo  prove  that  such  verbal  assurance 
was  given  to  himself  by  the  original  j^ndor  ? 

13.  See  Belief,  No.  7,  8.    Vaviton  v.  fVaite^ 

587 

INSURANCE. 

1.  See  Fraud,  No.  l,  2.  and  Uaiffield  t«  Same* 
eon,  55 

INTENDMENT. 


I.  No  material  fiiot  not  found  expressly,  or  by 
very  evident  implieation,  in  a  special  verdict 
oan  be  supplied  by  intendment.  TunneU 
and  Wife  v.  WaUon  and  Wife,  283 


INTEREST  ON  MONEY. 
See  Tbnbzr  and  Refusal. 

1.  The  5th  section  of  the  act,  passed  Januar>y 

90th,  1804»  entitled  <<  An  act  concerning  the 
proceedings  in  courts  of  chancery,  and  for 
other  purposes,**  did  not  authorize  a  judg- 
ment for  bterest  upon  the  costs  of  suit. 
M*Rea  v.  Brown,  45 

2.  Whether  interest  ought  to  be  charged,  in  an 

administration  account,  is  a  question  the 
decision  of  which  may  depend  upon  extra- 
neous testimony.  Whilst  Ex*ro  v.  John' 
9on  and  oihero,  S85 

S.  Where  a  le^tee  is  entitled  to  the  profito  of 
slaves,  he  is  also  entitled  to  interest  tbereoa 
from  the  time  of  the  receipt  thereof  by  the 
executor,  no  good  reason  appearing  For  the 
failure  to  apply  the  principal  to  th^  use  of 
the  legatee.  QuarWf  Ex^r  v.  Quarleo 
and  othere,  331 

4  In  what  case  the  clerk  is  to  issue  Execution 
for  interest,  though  not  mentioned  in  the 
writing,  and  not  demanded  by  the  declara- 
tion. See  Acts  of  Assembly,  No.  7,  8. 
and  WaUace  and  others  v.  Baker,  334 

5.  In  general,  since  the  tst  a^Mat/,  iSO)^  when 
interest  b  aHowed  in  equity.  It  should  not 


Digitized  by 


Google 


582 


INDBIC  TO  THE  PRINCIPAL  MATTERS. 


fttop  at  the  time  when  the  balance  of  ac- 
eoantt  it  straok,  nor  at  the  date  of  the  de- 
cree»  but  should  run  to  the  payment  of 
such  balance.     Snickert  v.  Dortey,  505 

INTEREST  OP  WITNESS. 

A  person  acknowledging  that  he  considers 
himself  interested  in  the  event  of  a  suit  is 
not  a  competent  witness,  though  in  fact  not 
interested.    Richar(l§on*t  Ex>  t.  Bunt^  IW 

See  Joint  Obuigatxom,  No.  «.  BraX' 
ttmi't  ^dnCx  ▼.  Bilyard^  49 


that,  if  the  demurrer  be  adjudged  imoAcieat^ 
an  issue  in  fkct  may  be  made  up,  upon  the 
said  replication  to  be  tried  by  a  jtuy.  Oraen 
V.  Duiany,  5if 

ISSUE  OUT  OP  CHANCERY. 

1*  Where  the  testimony  to  an  important  &tt  is 
such  as  to  leave  it  doubtful,  the  ooari  of 
equity  ought  to  direct  an  issue  to  ascertain 
it.    Marthall  v.  Thompmi,  41ft 

8.    See   Attachment,  No.  2.      Badfield  v. 


INTERLOCUl'ORY  DECREE. 

• 

1.  A  decree  empowering  an  executor,  for  pay- 
ment of  debts,  to  sell  the  lands  of  his  testa- 
tor, and  report  his  procetfdings  in  execution 
thereof  u>  the  court,  is  not  niial  but  inter- 
locutory. Goodwyn  and  othera  ?.  Miller  and 
othera,  4« 

$.  The  court  of  appeals  has  no  jurisdiction  to 
grant  appeals  from  interlocutory  decrees. 
Gibaon  t.  Randolph^  310 

INTESTATES'  ESTATES. 

1.  The  true  oonstmction  of  the  7th  section  of 
the  act  "  reducing  into  one  the  several  acts 
directing  the  course  of  descents,"  as  to  the 
case  of  an  Infant,  is,  that  if  there  be  no  mo- 
ther, kc.  and  the  estate  was  derived  fr6m 
the  father  or  mother,  the  inheritance  shall 
not  be  divided  into  moieties,  but  the  whole 
shall  go  to  the  kindred  of  that  parent  from 
whom  the  estate  was  derived.  And  the  Uw 
was  the  same  as  to  the  distribution  of  unhe- 

Jiueathed  personal  estates  belonging  to  in- 
ants  who  died  between  the  1st  of  October, 
1793,  and  the  22d  oT  January,  18Q2»  Addiaon 
and  m/e  v.  Cbre**  Adm^r,  879 

ISSUE  AT  LAW. 

t.  See  DecLARATioM,  No.  8.  Mangum  t. 
Florwera,  905 

3.  It  is  too  late  after  issue  joined  to  object  to  the 
eouiVs  jurisdiction  on  the  ground  of  non- 
residence  of  the  defendant.  Monroe  (Go- 
vernor) v.  Hedmatiy  340 

3.  The  writ  is  part  of  the  record,  for  the  par- 

Eoie  of  amendment  only,  where  issue  has 
een  joined  upon  a  plea  to  the  action. 
Pa\/ne  and  Fairfax  v.  Grim,  297 

4«  Af\er  issue  joined  on  a  plea  to  the  action  it  is 
too  late  to  move  the  court  to  dismiss  the 
suit,  on  the  ginund  of  a  defect  in  the  writ, 
or  for  leave  to  file  a  plea  in  abatement,      ib. 

5.  If  the  defcndnut  plead  several  pleas,  on  which 
issoes  In  fact  are  joined,  and  moreover  de- 
innr  to  a  replication  by  the  plaintiff,  who 
joins  in  Ucraurrer,  a  JU17  ouglit  not  to  be 
8»om  to  try  the  facts,  but  tlic  court  should 
decide  upon  the  issue  in  bw  io  the  first  place, 

4 


JEOFAILS. 

1.  An  heir  should  be  charged  in  the  debet  woA 
detinet  /  but  if  he  be  charged  m  the  detinei 
only,  the  defect  la  not  faul  after  verdict,  or 
upon  general  demorrer.  fVdlier'a  Rj^ra  v. 
EUia  and  othera,  SS 

3.  A  count  upon  a  writ  of  n|jht  deaeriblng  tlie 

land  demanded  as  a  certain  number  oC  meres. 

part  of  a  larger  tract,  and  setting  forth  the 

boundaries  of  sueh  larger  tract,  is  sufficiently 

^    certain  after  verdict  Jjovell  v.  JtmoUt   107 

3.  In  debt  upon  an  assigned  bond,  the  dedaratioa 

ought  to  charge  a  6ulare  to  pay  the  money 
to  the  obligee,  and  to  eaeh  of  the  asngneea, 
as  well  as  to  the  plaintiff';  and  if  it  omly 
charge  a  (^rtlnre  to  pay  to  the  plaintiff^  it  ta  too 
defective  to  maintain  the  aoDOo,  and  the  de- 
fect is  not  cured  by  verdict.  Braxtop^a 
Adm^x  r.  Lipacomh,  3tt 

4.  In  an  action  by  a  surriving  execat0r>  for  a 

debt  due  to  the  tesUtor  i&  bia  li(eltme»  if  tha 
declaration  charge  that  the  debt  vat  not  paid 
to  the  plaintiff;  withotit  diargiBf  that  it 
was  not  paid  to  the  iestator,  nor  to  cither  of 
the  ooexectttors,  the  defect  ia  latal»  a»d  ooc 
cured  by  verdiot.  Bnckmr  amd  l^'afr  v. 
Blair,  3Si 

5.  See  Declaration,  No.  18.    Green  r.  Dm- 

tarty,  ii9 

6.  In  detinue  if  a  negro  woman,  by  nime,  and 

her  **  issue,"  (without  oambg  them,)  be  de- 
manded in  the  declaration,  and  the  ^ury  &Dd 
the  names  of  the  issue,  the  defect  (if  afav)  is 
cured,  and  judgment  should  be  eaterea  ac- 
cording to  the  verdict.  BoUaakuf  and  W^ 
T.  LitUepage,  SJf 

7.  The  failing  to  Uy  a  separate  value,  as  to  each 

slave  demanded,  is  an  error  whieh  would  be 
fatal  on  demurrer ^  but  ia  cored  by  a  verdict 
severing  the  values,  s4w 

JOINT  OBLIGATION. 

1.  In  an  action  against  the  represeatoitea  of  aaa 
of  two  joint  obligora.  In  a  bond  dated  io  VM, 
it  isesseaUal  to  sute  hi  the  dQalaratiosi«  that 
that  obligor  survived  hit  eonpaiudB*  Mra»» 
tonU  .idm'x  ?.  Hifyard^  m 
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S.  The  widow  of  one  of  two  joint  obligors  is  «  13. 
competent  witness,  in  support  of  the  plea  of 
infaney,  in  a  suit  against  the  other,  or  his 
representatives;  and  this,  notwithstanding 
her  husband  died  intestate ;  her  interest,  in 
such  case,  being  remote  and  uncertain,  and 
either  equal  between  the  parties,  or  against  l4. 
the  party  in  whose  favour  her  testimony 
operates.    Mraximi't  Adwfx  ▼•  Hiiyard,  49 


JOINl'  RIGHTS. 


15. 


1.  Where  defendants  holding  lands  by  a  joint  title 
are  decreed  to  surrender  possession,  and  pay 
rents  and  pro6t8,  they  are  not  jointly  and   |q^ 
severally,  but    only  jointly  liable.       iHte't 
Ex'r  Y,  PaufB  Heirtt  154 


JUDGMENT. 

1.  &e  Costs,  No.  1.    APRea  r.  Brovm,       46 

2.  See  FoRBicB  Judgments,  No.  1,  2.  Hud* 

field  y.  Jametun,  53 

S.  If  a  defendant  plead  and  demur  ta»the  whole 
declaration,  and  the  demurrer  be  overruled, 
judgment  oueht  not  to  be  entered  without 
first  trying  the  issues  joined  on  the  other 
pleas,     fVailer'e  Ex'rt  v.  Ellit  and  9ther$^ 

88 

4.  See  Plaintipp,  No.  1.      CDoke  r.  PUe», 

151 

5.  In  detinue^  for  sereral  slaves,  if  their  value  be 

jointly  assessed  in  the  verdict,  judgment 
ou^ht  not  to  be  entered  ;  but  a  writ  of  in- 
quiry, to  ascertain  their  respective  values, 
should   be   awarded.      Cornwell  r.   Trust, 

195 

6.  Judgment  retersed,  because  the  bill  of  ex- 

ceptions suted  the  facts  imperfectly.  Beat. 
tie  v.  Tabif'9  Adm*re,  «54 

7.  See  PoBTHCoMiNC  Bond,  No.  8.     Bro- 

naug'ht  V.  Freemati*9  Ea^rs^  S66 

8.  Money  levied  by  the  sheriff  upon  a  judgment 
which  is  afterwards  reversed,  cannot  be  re- 
covered back,  by  general  indebitatut  at' 
tumJIwt  for  money  had  and  received,  with- 
out proof  tliat  the  money  was  actually  re« 
eeived  by  i  he  plaiulifi*,  or  applied  to  his  use. 
Jsom  T.  Jofuiif  97S 

9.  See  Acts  op  Assembly,  No.  6.    Hoytter 

and  other$  v.  Leake^  «80 

10.  See  Injunction,  No.  3,  4.  Rotn  v.  Gor- 
don,  S89 

11.  71  teenu  tliat  voluntary  purchasers  of  lands 
subject  to  the  lien  of  a  judgment  are  per- 
sonally responsible,  in  equity,  to  the  cre- 
ditor (the  goods  and  chattels  of  the  debtor 
being  exhaubUd)  for  half  the  profits  (or  so 
much  of  half  as  may  be  sufficient  to  satisfy 
the  judgment)  jointly,  and  not  pro  rata  / 
notwithstanding  Xhey  hold  tracU  of  unenuiil 
values,  and  by  distinct  conveyances,  ff  tn- 
atmi  v.  JchntwCt  Ej^rs,  305 

IS.  It  if  error  sufficient  to  reverse  an  office  judg« 
meat,  that  the  common  order  was  entered 
before  the  pUintiff  filed,  his  declaration. 
fVaugh  T.  Caner,  333 


17. 

18. 


24. 


25. 


36. 


«7. 


A  judgment  cannot  be  entered  against  the 
defenosnt  and  sheriff,  upon  his/return  that 
the  writ  was  executed,  and  the  defendant 
escaped;  the  proper  remedy  against  the 
sheriff,  for  an  escape,' being  by  a  separate 
suit.     fVaugh  V.  Carter^  333 

When  the  appearance  bail,  having  been  ad- 
mitted to  defend  the  suit,  afterwards  waives 
his  plea,  judgment  is  to  be  entered  against 
the  principal,  as  well  as  the  bail.  Wallace 
and  othert  v.  Baker,  334 

Process  of  revivor  is  not  necessary  in  the 
court  of  appeals,  if  the  appellec^died  between 
verdict  and  judgment.  Buchner  and  IVife 
T.  Blmir,  336 

A  judgment  by  default  cannot  be  entered 
when  the  writ  has  not  been  returned.  fFm- 
cheater  and  othert  v.  Tke  Bank  of  Mexan* 
dria,  339 

j^  Alexandria,  No.  3.  ib. 

In  a  suit  against  a  mercantile  company,  if  the 
names  of  the  partners  be  emitted  in  the  writ 
and  declaration,  and  the  writ  be  served  on  a 
person  not  named  in  either,  a  judgment 
against  the  company,  for  that  person's  fiiiling 
to  appear,  cannot  be  sustained.  Scott  ^  Co, 
V.  Dunlop,  PoUock  ^  Co.,  349 

Quetre,  in  such  case  whether  any  judgment 
by  default  ooukl  be  sustained  ?  ib. 

See  Equity,  No.  43.  Carter  v.  CockriU 
and  Hogera,  44S 

Where  (he  lessor  of  the  plaintiff  in  ejectment 
dies  pending  the  suit,  judgment  is  to  be  reo* 
dered  as  if  he  were  still  living;  and  posses- 
sion is  to  be  given  under  control  of  tlie 
court.  Mooberry  undothera  v.  JUarye,  453 
See  Appeal,  No.  18.  Shanka  andM'Jiea 
v.  Fenwick,  478 

A  judgment  entered  in  the  clerk's  office  before 
the  execution  and  return  of  the  writ  Is  erro- 
neous, and  cannot  be  supported  by  the  writ's 
being  returned  executed  to  the  term  when 
such  judgment  is  made  final.  Crewa  and  Big* 
^inbotlmm  v.  Garland,  491 

in  such  case  the  bail  bond  should  be  quashed 
by  the  court  of  error ;  all  the  proceedings 
back  to  the  commou  order,  (inclusive,)  set 
aside ;  and  the  cause  remanded  for  farther 

Jkroceedings,  •  ib, 

t  aeemry  that  where  an  office  judgment  ia 
reversed  on  the  ground  that  the  declaratioti 
is  radically  defective,  the  appellate  court, 
if  the  writ  be  correct,  will  not  enter  judg- 
ment for  the  defendant,  but  send  the  cause 
back  to  be  proceeded  in  from  the  writ. 
Hill  V.  Harvey,  525 

If  a  judgment  of  a  county  or  corporation  court, 
being  for  less  than  one  hundred  dollars,  ex- 
clusive of  costs,  be  reversed  by  a  superior 
court  of  law«  upon  a  writ  of  auperaedeaa  w 
whci*eupon  judgment  is  entered  that  the 
plaintiff  take  nothing  by  his  bill,  kc;  he 
cannot  appeal  to  the  court  of  appeals;  not- 
wilhstaotUnc  his  declaration  demanded  a 
lander  sum  than  one  hundred  dollars.  Hen* 
ry'a  Ex*r  v.  Eicon,      *  54-1 

The  damages  allowed  by  law  upon  affirmance 
of  a  county  court  jndjcment  by  a  superior 


Digitized  by 


Google 


584 


INDEX  TO  THE  PWNCIPAL  MATl  ERS, 


eoart  of  lav,  are  not  to  be  reckoned  at  part 
of  the  "  matter  in  eontroTcrsy/*  for  the 
purpose  of  living  the  court  of  appeals 
jurudfctioii.  It,  therefore,  the  jadgroeut  be 
for  less  than  one  hnndred  doUart,  bat  would 
amount  to  more,  by  adding  the  damages 
upon  affirmance,  an  appeal  does  not  lie  to 
the  court  of  appeals.  Mek9n  r.  MBl9on*$ 
Mm\  54S 

JURISDICTION, 

|»  A  court  of  equity  will  not  relieve  against  a 
judgment  oo  the  ground  of  error  in  law 
only :  it  must  appear  that  justice  requires 
its  interposition^  and  that  the  party  was  pre* 
vented  from  obtaining  it  by  the  legal  foi^s 
of  pteadingkor  by  some  fraud,  accident,  or 
m'lstake.    AmcoMfT.  Cvningham^  I 

8.  A  party  haTing  a  good  ground  of  defence  at 
law,  but  failing  to  make  it^  without  a  coro^« 
tent  excuse,  cannot  obtain  relief  in  equity 
on  the  same  ground.  The  Auditor  v.  AV- 
cholatt  3 1 

3.  See  AwAHOs,  No.  2.  and  the  note  subjoined. 

4.  Where  a  compUinant  is  appellant  from  a  su- 

perior court  of  chancery,  the  court  of  ap- 
•  peals  has  no  jurisdiction,  unless  the  subject 
ID  controversy  be  a  freehold,  or  franchise,  or 
amount  to  one  hundred  and  fifty  dollars,  ex* 
elusive  of  aH  costs  incident  to  the  original 
judement,  or  arising  from  injunctions,  or  ap« 
pealSy  subsequent  thereto.     Cooke  v.  Piks^ 

151 

5.  Where  an  act  of  assembly  authorizes  a  judg- 

ment, hy  motion  in  a  summary  way*  in  the 
eourt  of  the  county  where  the  defendant  re- 
aides,  the  plaintiff  is  bound  to  prove  the  de- 
fendant's residence,  though  no  objection  be 
made  on  his  ^t\%  for  the  court  will  pre- 
aume  nothing  in  favour  of  a  summary  mo- 
tion.   Masfor^  Uc.  ofJUexandria  y.  Hunier^ 

6.  QiMTV,  whether  the  proviso  in  the  84th  see- 

tiott  of  the  district  court  law,  extends  to 
suits  upon  joint  and  several  bonds  with  col- 
lateral conditions,  to  be  performed  by  the 
principal  obligor  only,  as  well  as  to  f>onds 
with  collateral  condiuons  to  be  performed  by 
*  the  obligors  jointly  .or  severally  \  Munroe 
(Governor)  v.  Reaman^  840 

7.  It  is  too  late,  afler  issue  joined,  to  object  to 

(he  court^s  jurisdiction,  on  the  ground  of 
non-residence  of  the  defendant,  ib* 

8.  See  Account,  No.  5.    Triplet fo  JSx'rt  v. 

Jametotif  843 

9.  Where  a  cause  has  been  once  fully  heard 
and  decided  in  a  court  of  common  law,  hav- 
ing competent  jurisdiction  of  the  ease,  a 
court  of  equity  ought  not  to  interfere,  unless 
fraud  or  surprise  be  suggested  and  proved, 
or  some  material  advenutious  circumstance 
had  arisen,  which  could  not  have  been  fore- 
seen   or    guarded    against.      Feitwick   y. 


M^Murdo  and  Fither* 


244 


Il«  To  give  a  eourt  of  equity  jurisdiction  on  th« 
ground  of  dbctftiet^,  it  is  not  sufficient  to 
eharge  that  certain  fects  are  known  to  the 


defendants,  and  ought  to  be  disclosed  \ff 
themt  but  it  should  be  averred  that  the 
plaintiff  is  unable  to  prove  such  facts  by  other 
testimony.    Duvale  v.  Hooop  890 

11.  The  court  of  appeals  has  no  jurisdiction  to 
grant  appeals  from  iuterlocntory  decrees. 
Giboon  v.  Randolph,  310 

18.  The  true  construction  of  the  80th  section  of 
the  act  **  for  establishing  a  bank  in  the  town 
of  Alexandria^'*  is  that  the  power  of  grant- 
ing appeals;  writs  of  error,  or  mperoeaeaot  u 
taken  away  from  the  appellate  court,  in  rela- 
tion only  to  judgments  rendered  pursuaut  to 
that  act,  and  upon  writs  oi  capiat  adreopon* 
dendum  executed  according  to  tbe  directions 
thereof.  Wincheoter  and  othert  y.  the  Bank 
ofMexandriat  339 

la  See  PttoMisB,  No.  8.  Scotfo  Ex'r  v. 
Otbornt^o  jBr*r,  413 

14.  If  a  jud^ent  of  a  ooonty'  or  corporation 
court,  b^p;  for  less  than  one  hundred  dol- 
lar^  exclusive  of  costs,  be  reversed  by  a  su> 
perior  court  Of  law,  upon  a  writ  of  tnfferte* 
deaof  whereupon  judgment  b  enterea,  that 
the  plaintiff  take  nothing  by  bis  bOI,  kc  ;  be 
cannot  appeal  to  the  court  of  appeals,  not- 
withstanding his  declaration  demanded  a 
larger  sum  than  one  hundred  dollars.  Ben* 
»y»#  ExV  y.  Ekan^  54l 

15.  The  damages  allowed  by  law,  upon  affirm- 
ance of  a  county  court  judgment  by  a  supe- 
rior court  of  law,  are  not  to  be  reckoned, 
as  part  of  the  **  matter  in  controversy,''  for 
the  puriM>se  of  giving  the  court  of  appeals 
jurisdiction.  If>  thembre,  the  judgment  be 
for  less  than  one  hundred  dollars  i  but 
would  amount  to  more,  by  adding  the  dama- 
ges, upon  affirmance,  an  appeal  does  not  lie 
to  the  court  of  appeals.  Jiieloon  r,  Melmn^s 
Mm%  548 

JURY. 

1.  It  is  not  error  in  a  eourt  of  equity  to  direct 
commiMl9iier«,  instead  of  a/tn^f,  to  state  and 
report  an  account  of  the  profl ts  of  land,  Ro» 
berto'o  Widow  and  Heiro  v.  Stanton,  189 
8.  Tbe  weight  of  testimony  to  establish  any 
fact  (though  it  be  a  fact  upon  which  a  ques- 
tion of  law  arises)  is  a  question  faelon^ng 
exclusively  to  the  jury,  unless  it  be  with- 
drawn from  their  determination  by  a  de* 
murrer  to  evidence,    ffardaway  v.  Jaanton^ 

8» 
3.  Proof  of  a  parol  acknowledgment  by  a  third 
person,  that  he  received  a  sum  of  money 
from  the  plaintiff  for  the  defendant's  ose^ 
may  with  propriety  be  left  to  the  juiy,  as  a 
link  in  the  chain  of  circumstances;  such 
acknowledgment  having  been  made  at  or 
about  a  time  when  the  defendant,  or  sosm 
person  for  hiro,  must  have  paid  the  mo- 
ney in  question ;  and  by  a  person  compe- 
tent to  eharge  himself  by  an  ordinary  re- 
ceipt But  the  death  of  such  peraon  is  not 
sufficient  ground  for  admitting  the  evldenoe. 
ffoUadoif^  Esifr  pf  Idftlepage^  r,  Idttlepare, 
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4.  In  trials  at  law,  where  the  evidence  exhibited 
is  legally  admissible,  but  contradictory,  it  is 
most  proper  to  be  left  to  the  consideration 
of  the  jury.  Shanha  and  M*Rae  v.  Fen-wick^ 

478 


JUSTIFICATION. 

1.  In  trespass  t^uare  clamum  /rej^V,  the  declara- 
tion charging  the  trespass  generally,  in  a  pa- 
rish and  county,  if  the  defendant  plead  not 
giiiliy,  and  a  justification  **  that  the  land  In 
question  was  his  freehold,"  the  plaintiff  roust 
reply  ^to  tlie  justifichtion  as  well  as  join  issue 
opon  the  plea  of  not  guUty.  Man^im  v. 
FhwerSt  205 


U 


LAND  COMMISSIONERS. 

I.  See  Lands,  No.  7,  8.  9,  lO.  Rots  v.  KeetoootU 
Hoofacre  and  Smith,  141 

LANDS. 

1.  See  AviTAVLVf  No.  I.  and  Kincmdv.  Cuning' 

ham,  1 

2.  A  decree  empowering  an  executor,  for  pay- 

ment of  debts,  to  sell  the  lands  of  his  testa- 
tor, and  report  his  proceedings  in  execution 
thereof  to  the  court,  is  not  final,  but  inter- 
locutory. Goodwyn  and  others  v.  Miller  and 
otiiers,  4« 

4.  It  is  not  error  in  a  court  of  equity  to  direct 
eommissioners  instead  of  a  jury  to  state  and 
report  an  account  of  the  profits  of  land.  Jio* 
bertt'a  fVidoio  wid  Heir  a  v,  Sttmton^        1^ 

4.  Rents  and  profits  of  land,  the  possession  of 
which  was  unlawfully  withheld  b^  the  ances- 
tor in  his  lifetime^  and  by  bis  heirs  after  bis 
death,  ought  not  to  be  charged  against  his 
execut9r8  and  heirs  jointly,  but  apportioned 
among  them^  according  to  their  respective 
interests,  U>* 

5*  A  patent,  though  not  registered.  Is  good  in 
equity  against  a  purchaser  having  notiee : 
and  quaere,  is  it  not  also  good  at  law  ?         ib. 

(I.  In  such  case,  information  of  the  existence  of 
the  patent,  by  neighbourhood  re|)ort,  and 
from  a  person  declaring  he  had  seen  It,  toge- 
ther with  knowledge  of  possession  and  culti- 
vation by  the  tenanU  of  the  patentee,  is  suf- 
ficient notice  to  bar  the  laying  a  warrant  up- 
on the  land  as  waste  and  unappropriated,  ib, 

7.  The  land  commissiouen  appointed  under  the 
act  oiMay,  1779,  c.  12.  had  full  power  to  de- 
termine without  appeal  the  rights  of  persons 
claiming  as  settlers,  or  by  purchase  from  set- 
tlers or  others,  under  the  authority  of  the 
lAiyal  and  Greenbrier  companies,  and  to  di- 
rect patents  to  be  ilsued  from  the  land-office 

VOL,  II. 


of  the  commonwealth  to  persons  so  entitled, 
and  this  as  well  before  as  after  the  decision 
of  the  court  of  appeals,  in  May,  1783,  esta- 
blishing, the  rights  of  those  companies.  Rofts 
V.  Kee^vQod,  Hoof  acre  and  Sinith,  141 

8.  The  remedy  of  persons  aggrieved  by  decisions 

of  those  commissioners  was  by  caveat  in  the 
general  court,  to  prevent  tfte  patent  from 
emanating;  and  if  the  party  had  such  an 
equity  as  would^  on  a  caveat,  have  entitled 
him  to  a  preference,  it  was  no  ground  tor  a 
bill  in  equity  to  ^et  aside  the  patent,  unless  he 
was  prevented  by  fraud  or  accident  from  pro- 
secuting a  caveat,  ^  ib. 

9.  Where  a  judgment  of  the  commissioners  was, 

that  the  cUtimant  should  obtain  a  patent  upon 
paying  the  8urveyoi**s  fees  and  purchase-mo- 
ney to  ihe  company,  or  their  agent,  on  or 
before  a  subsequent  day,  with  interest  until 
payment,  and  that  oUierwise  the  land  should 
revert  to  ihe  company  ;  a  tender  to  the  oom- 
Tiany's  agent  withm  the  time  limited  was  suf- 
ncient  to  prevent  the  forfeiture,  ib, 

to.  In  such  case,  upon  refusal  of  the  company's 
a^ent  to  receive  the  money,  the  person  ma- 
king the  tender  was  not  responsible  to  the 
company,  or  Its  assignee,  for  interest  after 
the  day,  ib, 

II.  Where  defendants  holding  lands  by  a  joint 
title  are  decreed  to  surrender  ]>QSsession, 
and  pay  rents  an<l  profits,  they  are  not  joint* 
ly  and  severally,  but  only  jointly  liable. 
JJite'a  Ex*r  v.  PauVa  Heirs,  154 

19.  A  decree  against  an  executor  for  rents  and 
profits  received  by  tlie  testator,  ought  ex- 
pressly to  direct  tliat  he  pay  the  sura  in 
question  out  of  the  assets  in  his  hands  to  be 
administered;  otherwise  it  is  to  be  understood 
as  against  him  personally,  and,  therefore,  er- 
roneous, i6# 

13.  A  piece  of  ground  being  sold  at  public  auction, 
expressly  according  to  certain  metes  and 
bouncls,  (then  and  there  shown  to  the  pur- 
chaser before  he  became  the  highest  bid- 
der,) **  be  the  same  more  or  less ;  he  Is  not 
entitled  to  any  compensation  for  a  defi- 
ciency, althougli  the  previous  advertisement 
described  the  tenement  as  containing  mor© 
than  the  actual  quantity :  neither  is  the 
case  varied  by  subsequent  articles  of  agree- 
ment under  seal*  (written  by  the  purchaser 
and  signed  by  the  vendor,  for  the  purpose  of 
binding  the  vendor  to  make  a  title,;  in  which 
the  terms  of  the  sale  are  referred  to,  but 
the  quantity  of  ground,  mentioned  in  the 
advertisement,  is  specified,  omitting  the  words 
"more  or  less."  The  vendor  is  not  pre- 
cluded by  such  articles  from  proving  the 
terms  of  sale  by  parol  testimony  only.  Grant' 
land  J,  ^'ight,  179 

14.  In  such  ^ase  it  seema,  however,  that  if  the 
chancellor  decree  a  compensation  to  th« 
purchaser,  and  the  vendor  does  not  appeal, 
the  court  of  appeals  will  not  correct  the  er- 
ror to  his  injury  upon  an  appeal  by  the  other 
party,  ib, 

15.  An  injonction  to  a  judgment  for  parthase-mo- 

74 
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ney  ought  not  to  be  dissolved,  until  a  good 
and  sufficient  deed  for  the  land  be  tendere<l 
by  the  vendor.  GrantUmds.  Wight^  179 
IC.  A  tiehtor  holding  an  equitable  title  to  land  may 
convey  it  by  deed  of  truit  to  seoure  a  creillt- 
or,  Htid  a  court  of  equity,  on  a  bill  exhibited 
by  the  cestwi  qite  trutt,  will  compel  another 
creditor  (who  with  notice  of  such  deed, 
(though  not  recorded,)  has  obtained  a  oon- 
veyance  of  the  legal  title,  by  means  of  an  or- 
der from  the  debtor)  to  cotrvey  such  legal  ti- 
tle to  the  trustee  for  the  purpose  of  applying 
it  to  the  object  of  the  trust.  Lamoert  v. 
^anwf^  106 

17.  In  such  case  the  notice  is  binding  if  received 
at  any  time  before  the  conveyance,  Uf. 

18.  A  debtor  holding  an  equitable  title  to  land, 
having  conveyed  it  by  deed  of  trust  to 
secure  a  creditor,  and  having  afterwards 
caused  a  eonveyance  of  the  legal  title  to  be 
made  to  another  creditor,  who  had  notice  of 
the  prior  deed,  need  not  b«  •  P«rly  to  a  bill 
in  equity  exhibited  by  the  cefttiy  que  tnutf 
to  compel  a  conveyance  of  the  legal  title,  and 
performance  of  the  irast*  i^. 

19.  Sec  Lba.8B>  No.  1.    Hyer  r.  Hhobe^         200 

80.  h  teem*  that,  under  the  act  of  i785,  c.  6l.  a 
right  of  entry  into  lands  by  a  person  entitled 
as  special  occupant,  is  devisable  thou^  the 
devisor  never  was  in  actual  i>ossession.  See 
Entry,  (Right  oFO&ud  Hyer  v^ShobCyOOO 

81.  Ky  a  devise  of  a  tract  of  land  in  fee-simple, 
together  willuall  the  crops  thereon,  whether 
gathered  or  growing  at  the  time  of  the' tes- 
tator's death,  not  only  tlie  crops  made  the 
year  the  tesUtor  died,  but  those  of  the  pre- 
ceding year,  remaining  oo  the  lund,  and 
those  brought  thither  from  other  plantations 
to  be  stored,  will  puss.  Camugy  and  Ififs 
V.  Martinis  Ex*v9,  2.i4 

8S.  Under  the  30th  section  of  the  act  of  1 748,  c. 
I.  a  judgment  in  favour  of  a  peiitioncr  for 
land  forfeitct!  by  non-payment  of  quiirent^, 
gave  him  a  preferable  right  to  «  grant  of 
the  land,  which  right  he  could  not  lose  by 
failure  to  apply  for  the  gi-ant,  but  only  bv  a 
judgment  aniinst  him  in  favour  of  another 
petitioner.  Mrvell  v.  Ca/nm  and  ^f'i/c,  257 

j23.  A  treasui^'  land-warrant  cannot  be  laid  upon 
land  as  "  waste  and  unappropriated/'  which 
is  in  tlte,  possession  of  a  pei-son  hohling  un- 
der a  patent  and  settlement,  ib, 

84.  Whenever  it  apoeai^s  that  the  vendor's  own 
title  deeds  must  have  discuvereil  to  him  the 
true  quantity  of  land,  he  is  bound  to  make 
compensation  for  a  deiiciency,  though  his 
deed  to  the  vendee  express  a  quantity 
•*  more  or  less."    Dttwds  v.  Hots^  290 

25.,  Jt  teemt  that  voluntary  purchasers  of  lands, 
subject  to  the  lien  of  a  judgment,  are  pcrso- 
naliy  reauonsibic  in  equity-  to  the  creditor 
(the  g^KMis  and  chattels  ot  the  'debtor  being 
exhausted)  for  half  the  pi-ofiis  (or  so  much 
of  half  as  may  be  sufficient  to  satisfy  the 
judgment)  jointly  and  not  pro  rata;  notwith- 
standing they  hold  tracts  of  unequal  values, 
and  by  dist'met  couveyanecs.  IViiiston  v, 
Johfison*s  Kx^rs,  305 


26.  The  point  in  Vance  v.  Walker  {^  H  L^  M. 

2SS.)  again  solemnly  determined.  WaJker^M 
Kx'r  v.  MckUn,  357 

27.  Prior  to  the  act  of  1788,  '*  concerning  narti* 

tious  and  joint  HgliU  and  oblitjations''  two 
men,  who  were  partners  in  a  dr«ive  of  cattle, 
applied  part  thereof  to  a  joint  purchase  of  a 
settlement-right  to  land,  and  one  of  them, 
died;  the  survivor  had  the  land  surveyed  by 
virtue  of  a  htnd-office  treasury-warrant,  anil 
sold  it  to  a  third  person,  who,  having  notice 
of  the  partnership  right,  obtained  a  grant 
for  the  whole  from  the  commonwealth  ;  a 
purchaser  from  the  heir  of  the  decease<l 
IMirtner  was,  nereriheless,  entitled  in  equity 
to  his  share  of  the  land.  Edgar  v.  DonmU" 
bf  and  Jotiet,  387 

28.  In  such  case  the  surviving  partner  and  the 
purchaser  from  him  being  dofcndaots  to  the 
bill,  the  heir  of  the  deceased  partner  is  not 
a  necessary  ^>arty,  a  deed  from  him  convey- 
ing all  his  right  to  the  plaintiff  being  pro* 
duced,  ib, 

28.  See  Vendor  and  Vekdbe,  No,  4.  True- 
heart  v.  Price^  A6k 

30.  *fec  Evidence,  No.  4.  ib. 

31.  See  CoNSTttVCTiON  or  Laws,  No,  5,6» 

Clauffhtoii  atid  others  v.  MacnaughUm^  5 1 3 

32.  See  iTelief,  No.  7,  8*    />at7CMn  v.  Ifcute^ 

527 

33.  Land  encumbered  by  mortgage  is  liable  (in 
possession  of  a  purcliaser  with  notice)  for 
the  sum  intended  to  be  secured  by  the  mort- 
gage, but  not  for  other  claims  oi*  the  mort- 
gagee against  the  mortgagor,  especially  if  the 
purchaser  has  had  no  notice  of  such  claims, 
it  is  therefore  not  liable  for  a  deficiency  oC 
quantity'  in  another  ti'act  of  Und  ffw  the  tide 
of  which  the  mortgage  is  a  collateral  securi- 
ty, there  having  been  no  stipulation,  known 
to  the  purchaser,  that  the  mortgaged  premi- 
ses  should  be  liable  for  such  deficiency,     ib, 

LAND  WARRANT, 


1.  A  trea^ui*y  land-warrant  cannot  be  laid  upon 
laud,  as  ^  waste  and  unappropriated,*'  which 
is  in  the  possession  of  a  person  holding  un- 
der a  patent  and  settlement.  •Vbrm/  v. 
Qannm  and  JVife,  257 

LEASE. 

I.  It  appearing  from  a  demurrer  to  the  evidence, 
in  ejectment,  that  the  right  of  the  lessor  of 
the  plaintiff  originateil  in  a  lease  to  /.  iSf.,bis 
heirs  and  assigns,  fbr  the  Uvea  of  his  sons 
^.  6*.  aiid  M.  S  t  and  his  grandson  A^  S^ 
juo.,  renewable  to  the  said  /.  6%  his  heirs 
and  assigns  forever;  and  that  /.  S.  dyin^ 
intestate,  his  heir  at  law  devised  the  land 
to  the  lessor  of  the  ptaintifT;  the  defendant 
claiming  under  a  conveyance  from  the  and 
Ji,  S.y  jnn.  and  others,  grandehildren  of  the 
said  /.  iS>.  /  a  judgment  for  the  plaintiff  was 
affirmed,  thoug^h  It  did  not  certaiofy  appear. 
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from  the  demurrer,  whether  the  saul  A.  S.,  ' 
•W.  S,  and  A.  ^.,Ji»q.,  were  yet  living  or  not- 
Buer  V.  Shobe,  200 

3.  A  Jeed  of  lease  from  cue  of  two  copartners, 
scaled  with  hi^i  seal>  and  in  terms  binding 
himself  only,  is  not  admissible  evidence  in 
•up port  of  an  avowry  laying  a  demise  by  the 
copartners ;  notwithstanding  the  deed  be 
expressed  as  "  fur  himself  and  bis  partner,** 
aud  it  be  proved  that  the  other  partner 
knew  of  the  demise,  and  was  satisfied  with 
it.     Tuitle  V.  Eekrid^,  330 

LEGACY. 

1.  By  A  bequest  of  '*  all  my  household  goods  and 
furniture,  except  my  plate  and  watch,** 
every  thing  about  the  house  which  had  been 
usually  held  and  enjoyed  therewith^  and  that 
would  tend  to  the  comfort  and  accommoda« 
lion  of  the  householder,  will  pass.  Car* 
ruigy  and  Jftfe  v.  MartiiCt  Ex*r»,  234  , 

S.  A  legacy  to  a  wife  for  her  life,  and  afterwards 
to  the  children  of  the  marriage,  is  no  satis* 
Ctction  of  a  promise  to  the  husband  of  the 
amount  of  n  specific  debt,  fwhcn  recovered,) 
to  he  applied  to  a  particular  purpose,  there 
being  no  declaration  in  the  will  that  the 
legacy  was  intended  as  satisfoction  for  the 
promise.     Scott's  Ej*r  y.  Otbcrne^t  Ea^r^ 

413 

5.  If  the  plaintiff  and  defendant  claim  under  the 
same  executory  bequest,  and  a  case  be 
agreed,  submittmg  thie  right  to  be  adjudged, 
according  to  the  legal  construction  of  the 
will,  without  saying  anything  about  the  exe- 
cutor's assent  to  the  legacy,  the  court  will , 
assume  that  as  a  fact  between  the  present 
parties.  Hoyalt  v.  Eppea,  Adm^r  of  Jioy* 
ail,  479 

LEGATEES. 


In  such  case  the  legatee  is  also  entitled  to  in- 
terest on  the  profits  from  the  time  of  the 
receipt  thereof  bv. the  executor;  no  good 
reason  appearing  for  his  failure  to  apply  the 
principal  to  the  use  of  the  legatee.  Quarlet'o 
Ejc^r  V.  Quariet  and  others,  321 

,  Though  specific  legatees  jointly  sue,  the  de- 
cree ought  to  be  several,  conformably  to 
their  respective  rights,  ib, 

.  If  after  the  qualification  of  an  executor,  he 
die  witliout  closing  his  administration,  and 
the  le^tecs  (without  the  intervention  of  an 
administrator  de  boms  non)  take  possession 
of  the  assets,  a  court  of  equity,  on  a  bill  for 
discovery,  will  consider  snch  of  them  as  arc 
,  solvent  responsible  to  creditors  for  the  whole 
amountt  and  will  not  give  them  credit  for 
tlie  proportions  of  such  as  prove  to  be  insoU 
vent:  yet,  in  decreeing  against  the  solvent 
le^tees,  the  court  will   not  charge  them 
jointly,  but  pro  rata,     Hopkirk  v,  DeiirUm 
and  others,  32^1 

.  It  seems  X\i9l  a  specific  legatee  is  not  a  compe  - 
tent  witness  to  disprove  the  cla'm  of  a  oro* 
ditor  against  the  estate  of  the  testator^ 
TempleU  Ex'r  y.  EUett's  Ex'x,  45a 

LIEN. 

.  It  seems  that  voluntary  purchasers  of  lands 
■  subject  to  the  lien  of  a  judgment  are  per* 
sonally  responsible^  in  equity,  to  the  cre- 
ditor (the  ^)ods  and  chattels  of  the  debtor 
being  exhausted)  for  half  the  profits  (or  so 
much  of  half  as  may  be  sufficient  to  satisfy 
the  judgment)  jointly,  and  not  pro  rata  f 
notwithstanding  they  hold  tracts  of  unequal 
vaHies,  and  by  distinct  conveyances,  nin- 
ston  V.  JoknstoJi's  Ejc^rs,  305 

LIFE  ESTATE. 

1.  An  executor  or  administrator,  holding  slaves 
in  which  his  testator  or  intestate  had  only  an 
estate  for  life,  terminable  upon  his  dying 
without  issue  living  at  the  time  of  his  death, 
(which  event  actually  took  place,)  may  be 
charged  in  detimte  personally,  and  not  as 
executor  or  adrointstrator.  Royall  v.  EppeSf 
Adm'r  of  Royatt,  ^  479 

When  a  widow  marries  again,  the  slaves 
which  she  held  for  the  term  of  her  life,  as 
part  of  the  estate  of  her  first  husband,  be- 
long to  her  second  husband,  and  his  repre- 
sentatives, until  her  death.  M*Cargo,  Ex'r 
of  CalUcott,  y.  Caliicott,  501 

LIMITATIONS  OF  TIME. 


1.  A  legatee  is  not  entitled  to  a  decree,  but  on 

the  terms  of  giving  bond  and  security  ^if 
demanded  by  the  executor)  to  refund,  m 
case  it  be  needful,  for  the  payment  of  debts. 
CUty  V.  WiUiams  and  others^  \^.  and  StO' 
vaWs  Er^r  v.  fToodson  and  tfife,  S.  P.,  303 

2.  AH  the  residuary  legatees  or    distributees  2, 
ought  to  be  parties  to  a  suit  for  division  of  a 
reaiduumAl)      Rfi^rdMn's  Ex^r  v.  Hunt, 

U8 

3.  Where  slaves  are  specifically  bequeathed  to  a 

child,  when  he  or  she  shall  attain  the  age  of 
Si  years,  or  shall  marry,  and  no  provision  is 
made  expressly  for  maintenance  in  the  mean 
time,  their  intermediate  profits  (if  net  other- 
wise disposed  of)  do  not  pass  by  a  general 
residuary  -claiise,  but  go  to  the  legatee.  I. 
Qearless  Kj?r  v.  ^laHes  and  others,    321 

(1)  On  this  sohjeet  the  following  point  has  beea  decided  in  the  case  of  Branches  AdnCr  v.  Book* 
«f*«  AdnCr,  March  20»  1818.  Where  a  division  of  a  testator^s  estate,  in  pursuance  of  his  will,  is  not 
10  be  made  at  one  ind  the  same  time,  but  at  the  several  periods  when  any  one  or  more  of  his  chil- 
dren shall  separate  from  the  family,  it  is  not  necessary  that  all  the  legatees  be  made  parties  to  each 
suit  m  chancery  for  a  division,  but  only  those  entitled  to  participate  in  the  division  then  in  questiOB< 


The  circumstance  that  a  plaintiff  is  a  Bri' 
tish  subject,  and  was  entitled  to  his  claim 
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before  the  year  1776,  is  not,  in  itself,  safli- 
cienl  to  protect  him  against  the  operation  of 
the  aet  of  limitations.  Beattie  ▼.  TaWt 
Jidm'rt,  2M 

2.  A  mbtnal  understanding  and  agreement  be« 

tween  a  debtor  and  oi^itor,  ui%t  suit  shall 
not  be  brought  upon  an  account  until  the 
debtor  shall  hare  gone  to  Europe  and  re-  j 
turned,  is  a  good  btu*  to  the  aet  of  limitations 
during  his  absence  from  this  country,  and 
may  be  given  in  evidence  to  |>revent  the 
court's  expunging  from  such  account  items 
appearing  to  have  been  doe  6ve  years  before 
hu  death.  tioQaday^  Kx'r  of  Littiepaffe,  v. 
JJttiepa^e,  3i6 

3.  See  Promise,  No.  1. 8.  and  Scot^t  Ea^r  v.  j 

Ofborn^t  Kx'r,  413 

4«  It  is  no  answer  to  the  bar  set  up  by  the  plea  of 
the  aet  of  limitations,  that  the  plaintitf  sued 
out  a  writ  for  the  same  cause  of  action 
within  the  time  prescribed  by  the  act,  which 
writ  was  executed  and  returned,  and  went 
off  the  docket  for  want  of  formality.  C(dU9 
V.  Waddif,  511 

5.  In  an  acuon  on  the  ease  for  m  deceit,  if  the  1 

defendant  plead  that  the  cause  of  action  did 
not  accrue  within  five  •  years  next  before 
suine  out  the  writ,  a  replication  that  the 
fraud  came  to  the  plaintiff's  knowledge 
within  that  time  is  not  good;  and  issue 
joined  upon  it  should  be  set  aside  by  the 
court  as  immaterial,  ib, 

6,  See  LOA.N,  No.  3,  3.   ,Gay  v.  Moteley,     343 

LOAN. 

1.  See  Mo  ax  GAGE,  No.  1.  and  JCin^^  v.  A>w- 

viart,  40 

2.  A  slavc>  lent  either  before  or  after  the  act  to 

prevent  frauds  and  peijurics,  having;  re- 
roained,  since  the  commencement  of  that 
act,  more  than  five  years  in  the  loanee*s  pos- 
session, without  any  demand  made  on  the 
part  of  the  lender^  must  be  considered  the 
absolute  property  of  the  person  so  remain- 
ing in  possession,  as  to  creditors  of,  and  pur. 
chasers  under  him.    ^ny  v.  Moteley,      543 

3.  And  proof  of  notice  of  the  loan,  or  of  a  deed 

of  trust  f»*om  the  lender,  reconlcd  in  the 
court  of  a  county  wherein  neither  of  the  * 
parties  lived,  is  not  sufficient  to  do  away  the 
cfiect  of  such  possession^  ib. 


IX)yAL  COMPANY. 


See  Lands,  No.  7,  8,  9,  la 
vfood.  Hoof  acre  and  Smithy 

LUNACY. 


M 


MAINTENANCE. 

Where  slaves  are  specifically  be<]^aeathed  to  a 
child  when  he  or  she  shall  attam  the  age  of 
121  years,  or  shall  nuu*ry,  and  no  provision  is 
made  expressly  for  maintenance  in  the  mean 
time,  their  intermediate  profits,  if  not  other- 
wise disposed  of^  do  not  {ksss  by  a  general  rc- 
siduanr  clause,  but  go  to  the  legatee. 
Quarleg'a  Ex>  r.  QttaHes  and  others,    321 

In  such  ease  the  legatee  b  also  entitled  to  in- 
terest on  the  profiu  from  the  time  of  the  re- 
ceipt thereof  by  the  executor,  no  good  res- 
sou  appearing  for  his  failure  to  l^lply  the 
principal  to  the  use  of  the  legatee,  ib, 

MALiaOUS  PROSECUTION. 

In  the  action  on  the  case  for  conspiracy,  as 
well  as  in  the  action  for  malicious  prpseeu- 
tion,  an  averment  in  ihe  declaration  that  the 

grosecution  was  &lse  and  malteiooa  is  not  au£> 
eient,  bat  it  must  be  averred  to  have  been 
without  probable  cause.  Xvriky  v.  Dech 
and  oihert,  lo 


MARRIAGE. 

61*00  Husband  and  Wif£»No.2. 
V.  Binghamy 

MARRIAGE  CONTRACT. 


Bcvnet 
442 


Eo98  V.  Kee- 
141 


1.  A  odmmission  of  lunacy  a^nst  a  testator  is  8. 
not  a  revocation  of  a  will  which  he  made 
when  of  sound  mind.    Hugke9  r.  tlughet^e 
Eti>,  209 


Property  claimed  by  a  sou-in-law,  under  ft 
marriage  contract  with  a  decedent  in  his 
lifetime,  and  recovered  by  a  decree  agamst 
the  administratrix  and  distributees,  is  not  m 
any  manner  responsible  to  the  creditors  of 
such  decedent,  unless  it  appear  that  such 
decree  was  obtained  by  fraud  and  coliusioQ 
between  the  parties,  feay  v.  WUtituM  and 
othet'$,  128 

See  Promise,  No.  I.  and  Scots'*  £jc'r  v. 
Usbomie^s  £x\  4is 

MARRIAGE  ^^TTLEMBNT. 

A  marriage  settlement  by  a  husband  on  bis 
wife  and  her  children  by  him,  (though  bom 
in  fornication,)  is  a  conveyance  to  purcha- 
sers for  valuable  consideration  as  to  the  chil- 
dreuy  as  well  as  the  wife,  and  not  void  as  to 
creditors,  no  fraudulent  intention  b«ng 
proved.  Cwitt  and  otbere  v»  CTreenibv,  ^ 

A  wile,  who  lived  with  her  husband  and  was 
maintained  by  him»  cannot,  after  his  deisth, 
demand  an  account  of  profits  which  he  ro- 
ceivecf,  of  a  separate  ettaite  settled  upon  her. 
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no  lUcH  demand  having  been  made  by  her 
ia  his  lifetime.  Moore^t  Eot^x  v.  Ferguson 
and  other  if  421    i. 

MAXIMS. 

1.  In  the  ease  of  legal  rights,  the  principle  ca- 
veat  emptor  properly  applies ;  ont  equitable 
rights  may  be  lost  by  a  sale  to  a  bonajide 
parehaser  without  notice.    Taylor  ▼.  Stotie, 

314 

MILLS. 

1.  Under  circumstances,  the  payment  of  the  da- 
mages assessed  in  a  mill  case  ought  to  be 
pi^esumed,  especially  if  a  parent  length  of 
time  has  elapsed,  during  which  the  owner  of  3* 
the  land  to  whom  such  damages  were  as- 
sesse<l,  acquiesced  in  the  building  of  the 
mill  without  claim  or  objection  on  his  part. 
Young  T.  Price  andothert,  534 

MISTAKE.  ^' 

1.  What  eridence  of  circumstances  prior  and 
subsequent  to  the  date  of  a  deed  of  gift,  is  ' 
sofficient  to  set  it  aside  on  the  ground  of  mis- 
take on  the  part  of  the  donor,  and  fraud  on 
the  part  of  the  writer.    Jones  v.  Robertson, 

187 

2.  Proof  of  subsequent  declarations  and  acts  of 
the  donor  ("though  not  admissible  taken 
singly)  may  be  received,  under  total  absence  5, 
of  testimony  a[)plying  to  the  time  of  the 
contract,  and  in  connexion  with  corrobo- 
rating circumstances,  to  show  that  the  wri> 
ting  was  misunderstood,  or  misrepresented, 

at  the  time  of  signature,  ib, 

3.  The  point  in  Vance  v.  Walker  (3  H.  &  M,   6. 
288.)  again  solemnly  determmed.      Walk' 
ei^s  EaTr  v.  Mcklin,  357 

4.  In  debt  upon  a  bill  penal,  if,  through  a  mb- 
lake  of  the  clerk,  the  writ  be  Issued  for  dol* 
lars,  when  it  should  be  pounds ;  and  (the 
plaintiff's  declaration  being  filed,  conforma- 
bly with  the  bill  penal)  judgment  by  default 
be  entered  against  the  defendant  and  his 
appearance  bail,  for  so  many  pounds ;  the 
bail,  being  informed  of  the  mistake  before 
he  signed  the  bail-bond,  and  having  made  no 
defence  at  law,  is  not  entitled  to  relief  in 
equity.     Carter  v.  CockriU  and  Rogers,  448 


MONEY  HAD  AND  RECEIVED. 

Money  levied  by  the  sheriflf  upon  a  judraient 
which  is  afterwards  reversed,  cannot  be  re- 
eovered  back  Xsj  general  indebitatus  assump* 
sit  for  money  had  and  reoehretl,  without 

Sroof  that  the  money  was  actually  received 
y  the  plaintiff,  or  applied  to  hit  use.    Jsom 
?.  JohnSf  274 


MORTGAGE. 

Whether  a  contract  is  a  mortgage  or  a  condi- 
tional sale,  '*  depends  on  the  whole  circum- 
stances of  the  contract,  and  not  the  mere 
written  evidence  of  it;'*  the  great  point  to 
be  considered  being,  whether  the  parties  in* 
tended  to  treat  of  a  purchase,  and,  contem- 
plating the  value  of  the  commodity,  fixed 
the  pince,  or  whether  the  object  was  a  loan 
of  money,  and  a  security  or  pledge  for  re- 
payment.   Xing  V.  JVeromanf  40 

An  action  of  covenant  does  not  lie  upon  the 
proviso  in  a  mortgage  deed,  **  that  upon  pay- 
ment of  a  certain  sum  of  money,  the  deed 
shall  be  void,"  there  being  no  express  co- 
venant for  payment  of  the  money.  Drum- 
fnond*s  AdnCrs  v.  Richards,  337 

If  a  mortgagee  of  lands  fthough  not  in  his  ac- 
tual use  or  occupation)  suffer  them  to  be 
sold  for  taxes,  qwere,  whether  he  shall  be  in- 
demnified out  of  other  property  bona  fide 
conveyed  by  the  mortgagor  to  a  meer  volun- 
teer ?     Coutts  attd  others  v.  Greenho-w,  363 

If  a  purchaser  of  land,  subject  to  encumbrance 
by  mortgage,  apply  to  equity  for  reiief 
against  a  judgment  m  ejectment,  the  decree 
ought  not  to  be  **  that  the  injunction  be  dis- 
solved, unless  the  complainant  pay  the  sum 
due  to  the  mortgagee ;"  but  "that  the  mort- 
gaged premises  be  sold,. unless,"  kc. ;  and 
that,  out  of  the  proceeds  of  the  sale,  the 
sum  due  be  paid  to  the  mort^;agee,  and  the 
surplus,  if  any,  to  the  complainant.  Davi- 
son V.  Waste,  527 
In  suck  case,  if  the  dower  interest  of  the 
mortgagor's  wife  has  been  rclinqubhed  to 
the  complainant,  but  not  to  the  mortgagee, 
the  court,  in  directing  the  sale,  ou^t  to 
^ard  the  complainant  s  right  to  such  dower 
interest,  ib» 

Land  encumbered  by  mortgage  is  liable  ^in 
possession  of  a  purchaser  with  notice)  tor 
the  sum  intended  to  be  secured  by  the  mort- 
gage, but  not  for  other  claims  of  the  mortga* 
gee  against  the  mortgagor,  especially  if  the 
purchaser  has  bad  no  notice  of  such  claims. 
It  is,  therefore,  not  liable  for  a  deficiency  of 
quantity  in  another  tract  of  land  for  the  title 
of  which  the  mortgage  is  a  collateral  securi- 
ty, there  having  been  no  stipulation,  known 
to  tlie  purchaser*  that  the  mortgaged  premi- 
ses should  be  liable  for  such  deficiency,     ib. 


MOTION. 


On  a  motion  against  a  clerk  for  the  penalty  in- 
curred bv  failing  to  pay  the  taxes  on  law 
process,  he  may  defend  himself  by  showing 
that  he  used  due  diligence  to  get  a  commis- 
sioner of  the  revenue  to  compare  his  account 
with  the  books  in  his  office,  and  certify  there- 
upon as  the  law  requires,  and  was  prevented 
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hj  the  de&ult  of  such  eoromissioner  from 
obUining  a  quietui  /  and  if  he  fail  to  make 
such  defence,  without  a  oompetentjexcuse, 
he  cannot  obtain  relief  in  equity  on  the  same 
ground.     Tlie  ^uditw  v.  Mchofas,  31 

2.  See  Summary  PsocBBDiNos,  No»  l,  2,3. 
Atat/or  and  Commonalty  of  Alexmtdria  v. 
Hunter^  228 

S.  Sctf  Execution,  No.  3.  Xoytter  and  others 
Y.  Leake,  280 


N 


NEW  TRIAL. 

1.  The  court  of  appeals  will  not  reverse  a  judg- 
ment, on  the  ground  that  the  court  below 
refused  to  sign  a  biH  of  exceptions  to  iu 
opinion  overruling  ^J  motion  for  a  new  trial, 
if  ihe  weight  of  evidence  eihibited  supports 
the  verdict.  Shanks  and  M*Rae  v.  Fen- 
•wick,  478 

NOTICE. 

1.  A  patent,  though  not  registered,  is  good  in 
equity  against  a  purchaser  having  notice : 
and  7«<ere,  is  k  not  good  at  law  \  Jioberio'o 
Widow  and  Heirs  v.  Stanton,  i29 

3.  In  such  ease,  information  of  the  existence  of  the 

patent,  by  neighbourhood  report,  and  from 
a  person  declaring  he  had  seen  it,  together 
with  knowledge  of  possession  and  cultiva. 
tion  by  tenants  of  the  patentee,  is  sufli- 
cient  notice  to  bar  the  laying  a  warrant  upon 
the  land  as  waste  and  unappropriated,  ib, 
X  Quaere,  is  a  patent  not  registered  gooil,  either 
at  law  or  in  equity,  against  a  purchaser  with- 
out notice,  no  proof  appearing  of  visible  pos- 
session or  cultivation  by  the  patentee  in 
person,  or  by  his  tenants  ?  ib, 

4.  A  debtor  holding  an   equitable  title  to  land, 

may  convey  it,  by  deed  of  trust,  to  secure  a 
creditor ;  and  a  court  of  equity,  on  a  bill  ex- 
hibited by  the  cestui/  que  trust,  will  compel 
another  creditor  (who,  with  notice  of  such 
dee<l,  (though  not  recorded,)  has  obtained  a 
conveyance  of  the  legal  title  by  means  of  an 
order  from  the  debtor)  to  convey  such  legal 
title  to  the  tnistee,  for  the  purpose  of  ap- 
plying it  to  the  object  of  the  trust  Ldm- 
bert  V.  JVannv,  196 

5.  In  such  case  the  notice  is  binding  if  received 

at  any  time  before  the  conveyance,  td. 

6.  On  a  motion  by  the  mnyor  and  comraonalty 

of  Alexandria  to  recover  money  due  by 
assessment  for  paving  the  streets,  the  notice 
must  state  the  true  amount  c>rf  the  asiress« 
ment  due  from  the  defendant ;  for.  If  the 
sum  in  proof  be  different  from  that  in  the 
notice,  the  court  will  not  K've  judgment  for 
the  sum  actually  <lue.  Mayor  and  Com- 
monatty  of  Alexandria  v.  Hunter,  228 

7.  See  EjCecution,  No.  2.      Brontutghs  v. 

Freeman^  8  Ex*r,  266 

4 


8.  A  fiUlore  to  set  forth  In  a  eommiialoner's  up* 

port,  that  notice  was  given  to  the  parties^  la 
not  an  error  sufficient  to  reverse  a  deeree,  if 
no  exception  to  the  re|>ort  appear  in  the  re- 
cord.    IVhite^s  Ex*rs  v.  Johnson  and  othert, 

285 

9.  Want  of  notice  of  the  time  and  pkc«  of  a 

commissioner's  taking  an  account,  or  the 
oourt*s  acting  upon  tt^  report  too  soon,  are 
not  sufficient  reasons  for  a  bin  of  reviev; 
such  objections  not  having  been  taken  («• 
they  ought  to  have  been)  before  the  rendi- 
tion of  the  decree.  Wmston  r.  Johiutoif^^ 
Ea^ra,  90S 

10.  In  the  case  of  legal  rights,  the  principle  co- 
veat  emptor  properly  applies;  hot  equitable 
rights  may  be  lost  by  a  sale  to  a  bona  fide 
purcbaaer  without  notice.    Tea^  v.  Stme^ 

314 
IK  See  Lakda* No.  7.    E^9t  ▼.  Z>0IIim%  and 

Jones,  S8T 

12.  See  BouiTY,  No.  40.  *- 

13»    See   MORTGAGJB,   No.  6.      DaUoon  r* 

fTaite,  587 

li.  See  SLA.V8S,  No.  I5,  IB.    Gay  ▼.  Mooelof, 


OBLIGATION. 

1.  The  hdr  of  an  bar  is  responsible  opon  aa 
obligation,  in  which  the  heirs  are  boond* 
provided  he  have  assets  by  descent  from  the 
obUgor.    WaU,r',E^r,,.Em,ana,^ 

2k  In  declaring  against  such  remote  heir,  he  shfiuld 
be  char|^  as  heir  of  the  heir  of  the  obligor, 
or  as  hen*  of  the  obligor,  with  a  videlicet,  set- 
ting forth  the  intervening  descent;  but  it  is 
not  necessary  to  state  harm  he  is  betr,       a^. 


OCCUPANCY. 

1.  It  seems,  that  under  the  act  of  1785,  c  81.  a 
right  of  entry  into  land,  by  a  person  entitled 
as  special  oecupant,  is  devisable  by  -him, 
though  he  never  was  in  actual  possession, 
and  another  person  held  the  land,  wilb  an 
advc)*8e  claim,  'nt  the  time  of  the  d«fiae» 
Hyer  v.  Shobe,  908 


ONUS  PUOBANDL 

1.  Where  an  act  of  assembly  aoihorizes  a  jodg- 
ment,  by  motion  in  a  sommaiy  way«  in  the 
court  of  the  counter  where  the  defendant  re- 
sides, 4he  plaintiff  is  bound  to  prove  the  de- 
fenctant's  residence,  tboogfa  no  ol^jectlon  be 
made  on  his  nart;  for  the  ooort  will  pre- 
sume nothiu|{^  in  favour  of  a  snmmiU|T  mo- 
tion.   Mayor,  &c.  ^Alexandria  ▼.  Anter, 
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f.  ifte  Contract,  No.  6.  and  Eq^uity,  No. 
31.    Page 9  Ex'r  ?.  Wimtonh  jidrn'r,    298 

3.  In  a  Miit  for  freedom,  a  fiiidinj^  bv  Uie  jury, 
from  inspection,  tlial  the  (ilainUfi  is  a  vhite  5. 
person,  it  conclusive  in  hit  foyour,  aniest  it 
be  pi-ovcd,  on  the  other  tide,  that  he  de- 
scended in  the  maternal  line  from  a  slave. 
Sook  V.  JVamiy  Pagee  and  others^  379 


P 

PARTIES 


1.  All  the  residaar^  legatees  or  distribateei 
ouffht  to  be  parties  to  a  suit  for  diTision  of  a 
residuum.  liichardson'a  Eafr  v,  Hunt^ 
148  ;  but  iee  note  to  LaoATESs,  No.  8. 

It,  In  tracing  a  title  to  Und  in  controversy,  a  de- 
cree ill  a  suit  between  other  parties  is  not 
evidence,  sgaiust  a  person  claiming  under 
neither  of  them,  that  one  of  those  parties 
W8i,  in  fact,  as  therein  described,  eldest  son 
and  heir  of  a  foiyner  proprietor,  it  being  iu- 
cooibent  upon  the  party  wishing  to  avail  him-  ^ 
self  of  such  fact,  to  prove  it  by  evidence 
aliunde^  but  such  decree  m»y  be  received 
(as  a  link  in  the  chain  of  evidence)  to  prove 
the  fact  that  it  was  rendered.  Lovell  v,  ^r- 
n#/«/,  167 

9.  A  debtor  holding  an  equitable  title  to  land, 
having  conveyed  it  by  deed  of  trust  to 
seosre  a  creditor,  and  having  afterwards 
caused  a  conveyance  of  the  legal  title  to  be 
made  to  another  creditor,  who  had  notice  of  . 
the  prior  deed,  need  not  be  a  parly  to  a  bill 
in  equity  exhibited  by  the  cettw/  que  trusty 
to  compel  a  eonv^anee  of  the  legal  title, 
and  performance  of  the  trust.  JLumbert  v.  ^ 
^anmfy  196    ' 

PARTNERSHIP. 

1.  Freight  (though  by  the  terms  of  a  oharter- 

Krty  payable  monthly  if  required)  is  not  to 
rec<»vere<l,  where  the  voyajje  was  never 
eompleted,  but  the  vessel  condemned  by  a  3. 
foreign  tribunal,  iu  consequence  of  a  fraud 
attempted  by  one  of  the  owners  intrusted 
by  the  rest  with  the  care  of  the  vessel, 
though  no  proof  appear  of  their  assenting 
to  such  fraudulent  act.  Hadjieldy.  Jame-  i. 
•on,  53 

S.  In  such  case,  the  copartners  are  not  entitled  5. 
to  compensation  fur  the  loss,  except  against 
the  fraudulent  partner^  i6. 

3.  It  sef  fflt,  too,  that,  moreover,  the  copartners 

collectively  (as  well  as  the  fraudulent  part- 
ner individually )  are  responsible  to  a  third 
person  for  a  loss  occasioned  by  the  fraud,  ih. 

4.  A  deed  of  lease  from  one  of  two  copartners, 

sealed  with  his  seal,  and  in  terms  binding 
.himself  only,  is  not  admissible  evidence  in  6. 
support  of  an  avowry  laying;  a  demise  by  the 
copartners!    notwithstanding  tlic  deed  be 
expressed  as  **  for  himself  and  bis  partner," 


and  it  be  proved  that  the  other  partner 
knew  of  the  demise  and  was  satufied  witli 
it.     Tuttle  V.  Etkridge,  33a 

In  a  suit  against  a  mercantile  company,  if  the 
names  of  the  partners  be  Omitted  in  the  writ 
and  decUration,  and  the  writ  be  served' on  a 
person  not  named  in  either,  a  judgment 
against  the  eomi>any,  for  that  person's  failing 
to  appear,  cannot  be  sustained.  Sc9tt  (J  Co, 
V.  Dunlop^  PoUock  U  Co,,  349 

►  Quaere,  in  such  case,  whether  any  judgment 
by  default  could  be  sustained  ?  t^. 

.  Pnor  to  the  act  of  1786^  "  concerning  parti- 
tions, and  joint  rights  and  obligations,^  two 
men,  who  were  partners  in  a  drove  of  eattlet 
applied  part  thereof  to  a  joint  purchase  of  a 
settlemenUright  to  land,  and  one  of  them 
died ;  the  survivor  had  the  land  surveyed  by 
virtue  of  a  land-ofllioe  treasury-warrant,  and 
sold  it  to  a  third  person,  who,  having  notice 
of  the  partnership  right,  obtained  a  grant  of 
the  whole  from  the  commonwealth :  a  pur- 
chaser from  Che  heir  of  the  deceased  part- 
ner was,  nevertheless,  entitled  in  equity  to 
his  share  of  the  land.  Edgar  v.  DonnaHtf 
and  JoneSf  3^7 

In  such  case,  the  surviving  partner  and  the 

Cnrchaser  from  him  being  defendanU  to  the 
ill,  the  heir  of  the  deceased  partner  is  not  a 
^ecessarv  party ;  a  deed  from  him  convey* 
iog  all  his  right  to  the  phuntiff  being  pro- 
duced, ib, 

PATENT  FOR  LAND. 

A  patent,  though  not  registered,  is  good  in 
equity  against  a  purchaser  having  notice: 
and  qu^rcf  is  it  not  also  good  at  law  ?  JRo' 
bertt  9  H'idorw  and  Heirs  v.  Utantvn^        189 

In  such  case  information  of  the  existence  of 
the  patent,  by  neighbourhood  report,  and 
from  a  person  declaring  he  hacf  seen  it, 
togtether  with  knowledge  of  possession  and 
euTiivation  by  tenanU  of  the  patentee,  is 
sufficient  notice  to  bar  the  laying  a  warrant 
upon  the  land  as  waste  and  unappropriated, 

Quare,  is  a  patent  not  registered  good,  either 
at  law  or  in  equity,  against  a  purchaser  with- 
out notice,  no  proof  appearing  of  visible 
possession  or  cultivation  by  the  patentee  in 
person,  or  by  his  tenants  ?  ib» 

See  Lands,  No.  7,  8,  9,  10.  Hoss  v.  A'ee^ 
wood,  Hoofacre  and  Smith,  141 

Upder  the  dOtli  section  of  the  act  of  1748,  c. 
1.  a  judgnient  in  favour  of  a  petitioner  for 
land  forfeited  by  non-{)ayment  of  quitrents, 
gave  him  a  preferable  right  to  a  grant  of  the 
land,  which  right  he  could  not  lose  by  Ikil- 
ing  to  apply  tor  the  ^rant,  but  only  by  a 
judgment  against  him  m  favour  of  another 
petitioner.     JsTorveU  v.    Camm  and  fVife, 

257 

A  treasury  land-warrant  cannot  be  laid  upon 
land,  as  "waste  and  unappropriated,*'  which 
is  in  tlie  possession  of  a  person  holding  under 
a  patent  and  settlement,  tO. 
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PAYMENT. 

1.  t'roof  of  ft  parol  acknowledgment  by  a  Ihird 
person,  that  he  received  a  sum  of  money 
from  the  plaintiff  for  the  defendant's  ose, 
may  with  propriety  be  left  to  the  jury,  as  a 
link  in  the  chain  of  oireamstances ;  sach 
acknowledgement  having  been  made  at  or 
about  a  time  when  the  defendant,  or  some 
person  for  him,  must  have  paid  the  mo- 
ney in  question ;  and  by  a  person  compe- 
tent to  chai^  himself  by  an  or<^nary  re* 
ceipt.  But  the  death  of  such  person  is  not 
sufficient  ground  for  admitting  the  evidence. 
Bolladay^  Ex'r  of  Liitlepa^,  v.  LUtlepa^, 

316 

PENALTY. 

1.  On  a  motion  against  a  clerk  fbr  the  penalty 
incurred  by  failing  to  pav  the  taxes  on 
law  process,  he  may  defend  himself  by 
ahowiug  titat  he  used  due  diligence  to  get  a 
oomroissioner  of  the  revenue  to  compare 
his  account  with  the  books  in  hb  office,  and 
certify  thereupon  as  the  law  requires,  and 
was  prevented  by  the  default  of  such  com- 
missioner from  obtaining  a  qttiftuf.  And  if 
he  fail  to  make  such  defence,  without  a 
competent  excuse,  he  cai^not  obtain  relief  in 
«aaity  on  the  same  ground.  The  Auditor  v. 
Jytcholasp  31 

PLAINTIFF. 

1,  Where  a  complainant  is  appellant  from  a  su- 

perior court  of  chancery,  the  court'  of  ap- 
peals has  n(f  jurisdiction,  unless  the  subject 
m  controversy  be  a  freehold,  or  franchise,  or 
amount  to  one  hundred  and  fifty  dollars,  ex- 
clusive of  all  costs  incident  to  the  original 
judgment,  or  arising  from  injunctions,  or  ap- 
peals, subsequent  thereto.      Cooke  v.  Piles, 

151 

2,  Where  a  judgment  is  perpetually  enjoined  in 

part,  the  plaintiff  in  equity  ought  in  general 
not  to  be  decreed  to  pay  costs.  Most  v. 
Gordon^  t289 

3,  Tn   such  case,  the  error  of  awarding   costs 

against  the  plaintiff  is  sufficient,  upoa  his 
appeal,  to  reverse  the  decree,  though  riglit 
in  ever}'  other  respect,  |6. 

PLEADING. 

1.  See  Heir  and  Ancestor,  No.  I,  2^  3. 

H'af/er*4  Ex*r9  v.  ElUs  and  otfiers^  88 

2.  See  Bonds,  No. 5.  i^. 

3.  Under  the  act  of  1792,  (l  Rev,  Code,  c.  66.  s. 

40,)  the  plaintiff  in  replevin^  and  the  de* 
fcndant  in  all  other  actioos,  may  plead  as 
many  several  matters,  whether  of  law  or 
fact,  2»$  he  shall  think  necessary  for  his 
defence,  notwithstanding  such  several  mat- 
tcrs  be  inconsistent  with  each  other,         ib. 


4  If  a  defendant  plead  and  demur  to  the  whole 
declaration,  and  the  demurrer  be  ovemnled, 
judgment  ought  not  to  be  entered  withoaC 
first  tryine  the  issues  joined  on  the  oUier 
pleas.  fValler^i  Ex'rt  ▼.  JBfflw  and  others, 
v  88 

5.  In  trespass  mtare  rlautttmfregit,  the  declarft- 

tion  charing  the  trespass  generally  in  n 
parish  and  county,  if  the  defendant  plestd 
not  guilty,  and  a  justification  **  that  the  land 
in  question  was  his  freehold,"  the  ptaintiff 
must  reply  to  the  justification,  as  well  as  join 
iasne  upon  the  plea  of  not  guilty.  Mm^vm 
V.  Flovfers,  *  905 

6.  It  b  too  late  after  issue  joined  to  object  to  tbe 

court's  jurisdiction  on  the  ground  of  non* 
tvaidenee  of  the  defendant.  Monroe  (Gro- 
▼ernor)  v.  Bedmant  940 

7*  In  an  action  of  covenant  upon  articles  by 
vhich  the  defendants  authorized  the  {^i>- 
tiff  to  take  into  his  possession  teruin  roilla, 
to  put  the  same  in  «emplete  repair  and  to 
make  such  cJtemtions  in  the  eonatruetion 
thereof,  as  should,  in  his  opinion,  be  best 
calculated  to  eive  them  their  full  power  and 
effect;  engapng,  thiit'they,  at  all  timea^ 
would  be  ready  to  pay  the  amount  of  the  ex- 
penditures incurred,  on  the  production  of 
pro^r  vouchers  t  and  that  the  plaintiff  ahoold 
retam  the  possession  of  the  premises  for  a 
term  of  years,  paying  a  certain  rent ;  provi- 
ded that  in  all  the  repairs  and  improvements 
thus  left  to  his  discretion,  he  would  not  con- 
sider his  own  temporary  8ceomq|pdatfoii 
only,  but  tlie  permanent  advantage  of  the 
property  also,  and  proportion  the  eipendi- 
tures  accordingly ;  **  ujioo  the  plea  of  oove* 
nants  performed,"  and  issue,  the  question, 
whether  the  plaintiff  had  complied  with  tbe 
terms  of  the  proviso,  was  properly  before 
the  jury*  Femoich  v.  JH'Jnurdo  Oftd  Fith' 
er,  aU 

8.  The  writ  is  part  of  the  record,  fbr  the  pur- 
pose of  amendment  only,  where  isadb  has 
been  joined  upon  a  plea  to  the  action. 
Payne  and  Fairfax  v.  Grfwi,  ^      297 

9*  After  issue  joined  on  a  plea  to  the  action  it  is 
too  late  to  more  the  court  to  dismiss  the 
suit,  on  the  ground  of  a  defect  in  the  writ, 
or  for  leave  to  file  a  plea  in  abatement,      ib, 

10.  In  detiuuc  for  slaves  parol  evidence  to  prove 
that  a  deed  was  executed  for  the  purpose  of 
defrauding  creditors,  and  therefore  void,  is 
admissible  upon  the  plea  of  tion  detinelf  and 
issue.     Stratton  v.  Minnh,  9^9 

1 1.  When  the  appearance  bafl,  having  been  ad- 

mitted to  defend  th6  suit,  afterwards  waives 
his  plea,  judgment  is  to  be  entered  against 
the  principal  as  well  as  the  bail.  WaUaee 
and  others  v.  Baker,  394 

12.  It  is  no  answer  to  the  bar  set  up  by  the  plea 
of  the  act  of  limitations,  that  the  plaintiff 
sued  out  a  writ  fbr  the  same  cause  of  ac- 
tion, within  the  time  prescribed  by  the  aet, 
which  writ  was  executed  and  returned  and 
went  off  the  docket  for  want  of  formalHy. 
CaiUs  V.  Waddu,  511 

IS.  .Si«  Action, No.  10.  t*. 
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POSSESSION-. 

I.  A  deed  of  above  ihjrtr  years*  standing  requires 
no  other  proof  of*  iu  execution  than  the 
bare  production,  where  the  possession  has 
gone  according  to  its  provisions*  an«i  there  is 
ho  apparent  erasure  or  alteration.  Hoberts^s 
Witbno  and  tieir9  r.  Statitofi,  1S9 

£.  Ic  ieenu,  that  under  the  act  of  1785,  e.  02.  a 
right  of  entry  by  a  person  entitleH  as  special 
occupant,  into  laiid»  is  devisable,  though  the 
devisor  never  was  in  possession.  See  B  n* 
TRv,  (Right  of,)  and  /Iyer  v.  Shohe,  200 

S.  It  seems  now  settled  that  an  absolute  deed  of 
slaves,  or  other  personal  property,  the  pos- 
session of  which  remains  with  the  vendor,  is 
fraudulent,  per  ae,  as  to  creditors.  Alexan- 
ders. Deneale,  341 

4.  Where  the  lessor  of  the  plaintiff  in  ejectttient 

dies  pending  the  suit,  judgment  is  to  be  reo* 
deretl  as  if  he  wei*e  still  living ;  and  pos- 
session to  be  given  under  control  of  the 
court     J^ooherry  and  ethers  v.  Marye,  453 

5.  A  tiase  agreed  in  ejectment  finding  the  lease, 

entry,  and  ouster,  in  the  declaration  men- 
tioned, sufficiently  admits  that  all  the  de- 
fendants who  agreed  the  case  are  in  poues- 
aion  of  the  lanci  in  controversy,  unless  tnere 
be  an  express  fiTiding  to  the  contrary,       ib. 

6»  A  slave,  lent  either  before  or  after  the  act 
to  prevent  frauds  and  perjuries,  having  re- 
manied,  since  the  commencement  of  that  act, 
more  than  five  years,  in  tlie  loanee's  posses- 
sion, without  any  demand  made  on  the  part 
of  the  lender,  must  be  considered  the  abso- 
lute pi'Operty  of  the  person  so  remaining  ia 
possession,  as  to  creditors  ot,  and  purchasers 
under  him.     Gay  v.  Moteley^  543 

7.  And  pi-oof  of  notice  of  the  loan,  or  of  a  deed 
of  trust  from  the  lender*  recorded  in  the 
court  of  a  county  wherein  neither  of  the 
parties  lived,  is  not  sulHcient  to  do  away  the 
effect  of  such  possession,  ib, 

.      POWER. 

I.  As  far  as  circumstances  will  permit)  a  court 
of  equity  will  supply  any  defect  in  the  exe- 
cution of  a  power  given  by  a  will  to  ex- 
ecutors or  trustees,  to  sell  lands  for  payment 
of  debts  or  legacies.  A  conveyance,  there- 
fore, by  one  sxecutor  or  trustee  only,  (in- 
stead of  three,)  but  in  all  other  rcspecu  con- 
formable to  the  intention  of  the  testator  in 
ereating  the  trust,  will  be  supported  in  fap 
vour  Ota  purchaser  for  a  valuable  considera- 
tion, and  thb,  notwithstanding  It  be  provided 
by  the  will,  that,  if  one  or  moi-e  of  the  execu- 
tors or  trustees  should  die  before  the  object 
of  the  trust  was  accomplished,  others  should 
be  appointed,  by  the  survivors,  jointly  with 
them  to  finish  the  execution  of  the  trust. 
Roberts*^  fVidow  and  ffeirt  v.  iStwUofi^   129 

PRACTICE. 

I.  In  the  action  on  the  ease  for  conspiracy,  as 
VOL.  It. 


well  as  in  the  action  for  malieions  proseoci- 
tion,  RU  averment  in  the  declaration  that  the 
prosecution  was  false  and  malicious  is  not 
sufficient,  but  it  must  be  averred  to  have 
been  without  probable  cause.  Kirtley  v.* 
Deck  und  others^  lO 

3.  ^lare,  whether  nn  endorsement  on  a  sub' 
pana  in  chancery,  without  any  previous  or* 
der  of  court,  and  not  by  the  clerk  but  the 
plaintiff's  attorney,  can  operate  as  an  at- 
tachment to  stay  the  effects  of  one  defendant 
in  the  hands  of  another  ?  Haiifield  v.  Jame* 
$on,  53 

3.  All   the   residuary  legatees   or  distributees 

ought  to  be  parties  to  a  suit  for  divuinn  of 
a  renduum.  ttichardaor^s  Ex*r  v.  HtmU 
148;  but  see  note  to  Lbgatebs,  No.  fl. 

4.  Q«<»re,  how  far  ought  <loeuments,  referred  to 

in  a  bill  of  exceptions,  to  be  <lescribed,  to 
make  them  properly  part  of  the  record  f 
Lovell  V.  Arnold,  167 

5.  S€!C  Action,  No.  4*    Cave  ▼.  SheUr  and 

ffifi,  183 

6.  Sefi  Justification,  No.  i.    Mangnm  v. 

Flowers,  205 

7.  It  is  too  late,  after  issue  joined,  to  object  to 

the  court's  jurisdiction,  on  the  ground  of 
non-residence  of  the  defen^fui(t  Monroe 
(Governor)  v.  Redman^  iMtt 

8.  A  commissioner's  report,  if  erroneous  upon 

its  face,  may  be  objected  to  at  the  hearing  of 
the  cause,  though  no  exception  be  previously 
filed;  and  also,  in  the  appellate  court,  though 
no  exception  appears  to  have  been  taken  in 
the  court  below:  but,  without  such  exception, 
it  cannot  be  impeached  on  grounds,  and  in* 
relation  to  subjects,  which  may  be  affected 
by  extraneous  testimony.  Whitens  Ex*rs  v. 
Johnson  and  others,  285 

9.  A  failure  to  set  forth  in  a  commissioner's  re- 

port, that  notice  was  given  to  the  parties  is 
not  an  error  sufficient  to  reverse  a  decree, 
if  no  exception  to  the  report  appear  in  the 
recowl,  id, 

10.  If  a  bill  of  injunction,  to  stay  proceedings  on 
a  judgment,  charge  the  plaintiff  at  law  with 
having  failed  to  do  an  act  on  which  the 
equity  of  his  claim  depends,  and,  in  his  an- 
swer, he  take  no  notice  of  that  allegation, 
the  court,  on  the  hearing,  will  consider  this 
an  admission  that  he  has  not  done  the  act 
in  question,  and  will  decree  agaiust  him 
finally,  without  any  exception  to  the  answer, 
or  any  interlocutory  order,  taking  the  bill  for 
confessed  in  part.  Pagi^s  Ej?r  v.  IVin* 
stones  AdnCr,  298 

11.  Where  an  appeal  is  admitted  to  be  docketed 
(for  good  cause  shown)  after  the  time  within 
which  the  record  ought  to  have  been  sent  up, 
and  the  appellant  has  been  guilty  of  no  neg- 
lect, the  court  will  direct  it  not  to  lose  its 
place  ou  the  docket.  Johnson  v.  Johnson^s 
Adm\  804 

12.  Want  of  notice  of  the  time  and  place  of  a 
commissioner's  taking  an  account,  or  the 
court's  acting  upon  the  report  loo  soon,  are 
not  sufficient  reasons  for  a  bill  ot  review ; 
such  objections  not  having  been  taken  (its 
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they  OQglht  to  bare  been)  liefore  the  rendi- 
tion of  the  decree.  Wintion  v.  Johnaori'a 
Ea'r,  305 

18.  New  matter  Is  no  gfrotind  for  a  bill  of  review 
unless  it  was  discovered  aiooe  the  decree  was 
pronotinced,  ib» 

14.  Though  specific  legatees  jointly  sue,  the  de- 
cree ou^t  to  be  several,  conformably  to  their 
respective  rights.  Quarlei*t  Ra^r  v.  QuAvlen 
ana  othen,  S'il 

15.  It  is  error  sufficient  to  reverse  an  office  judg- 
ment that  the  common  order  was  entered 
before  the  plaintiff  filed  his  declaration. 
Wauffh  T.  Cwter^  333 

16.  The  1st  section  of  the  act  **  to  reform  the 

|)ractice  of  the  district,  county,  and  corpora- 
tion courts/'  which  took  effect  the  1st  oC 
*April,  1805,  applies  to  suits  instituted  afler 
that  da  J,  thougn  upon  writings  of  a  previous 
date.     Wallace  and  others  v.  Baker^       334 

17.  Under  that  act,  the  clerk  if  to  issue  execu- 

tion for  interest,  though  not  men»^ned  in 
the  writings  and  not  Qemande<l  l>y  the  de- 
claration, ib» 

18.  When  the  appearance  l»wl,  having  been  ad,- 
nitted  to  defen(LM<e  suit^  afterwards  waives 
his  plej|»  ^crtTgmeit  is  to  be  entered  against 
the  principal  as  well  as  the  bail,  ib, 

19«  When,  upon  the  reversal  of  a  county  court 
judgment,  a  cause  has  been  retained  in  the 
district  court,  by  consent;  if,  at  a  subse- 
quent term,  the  order  for  retaining  the 
cause  be  set  aside,  an  appeal  cannot  then  be 
taken  to  the  court  of  appeals,  even  by  con- 

*  sent  of  parties ;  but  the  cause  should  be  sent 
back  to  the  county  court  for  farther  pro- 
oeedings.    JVom»  v.  TotnHn  and  Gray,  336 

SO.  Judgment  by  default  cannot  be  entered  when 
the  writ  has  not  been  returned.  Wincheiter 
and  others  v.  The  Bank  of  AlexandiHa^  339 

Sl«  Rule  as  to  bond  and  security  for  prosecuting 

appeals,  where  the  decree  is  partly  against 

an  executor  as  such,  and  partly  against  him 

'  in  his  own  right.    Vunton  v.  /iobin»,      341 

S9«  A  guardian  ad  litem  appointed  to  prosecute  an 
appeal  on  an  infant's  behalf,  is  not  obliged  to^ 
accept  the  appointment ;  a  reasonable  time 
ought,  thererore,  to  be  given  him  to  consider 
whether  he  will  accept,  and  to  prepare  for 
trial.    fVeUa^t  Binrt  v.  Winfree  and  others, 

348 

98*  In  a  suit  against  a  mercantile  company,  if  the 
names  of  the  partners  be  omitted  in  the  writ 
and  declaration,  and  the  writ  be  served  on  a 
person  not  named  in  either,  a  judgment 
against  the  company,  for  that  person^  faH- 
ing  to  appear,  cannot  be  sustained.  Scott 
&  Co.  V.  Dunlopi  PoUock  &  Co,,  349 

S4.  Qtutre,  in  such  case,  whether  any  judgment 
by  defkult  could  be  sustained  ?  ib. 

25.  In  such  case,  the  surviving  partner,  and  the 
purchaser  from  hinv,  being  defendants  to 
the  bill,  the  heir  of  the  deceased  partner  is 
not  a  neeessai^  party;  a  deed  from  him, 
conveying  all  his  right  to  the  plaintiff,  being 
produced.    Edg^ar  t.  MonnaUy  and  Jones, 

387 


26.  See  E<yyiTY,  No.  4i,  42.  MarAaU  r. 
Thompson^  412 

27.  Where  the  lessor  of  the  plaintiff  in  eject- 

ment dies  pending  the  suit,  judgment  is  to 
be  rendered  as  it  he  were  still  living :  and 
possession  is  to  be  given  under  control  mi 
the  court.    Mooberry  and  others  v.  Marve^ 

28.  A  case  agreed  in  ejectment,  finding  the  leaae, 

entry  and  ouster  in  the  declaration  men- 
tioned, 'sufficiently  admits  that  all  the  de- 
fendants, who  agreed  the  case,  are  in  pos- 
session of  die  Ian(^  in  controversy  tinleaa 
there  be  an  express  finding  to  the  contraiy,- 

29.  By  a  case  agreed,  the  parties  may  rest  the 
decision  of  the  cause  upon  certain  specified 
poinu  of  law,  to  the  exclusion  of  all  extra- 
neous facts,  or  circumstances.  Royall  ▼. 
Eppes,  Adm'r  of  Royall,  479 

30.  On  a  motion  to  recommit  a  report  of  a  cona- 
missioner  in  chancery,  if  the  previous  negleet 
or  contumacy  of  the  party  reader  it  projier 
to  overrule  his  motion,  so  far  as  it  goes  to 
open  the  accounts  anew,  he  msij,  neverthe- 
less, be  permitted  to  show  himself  entitled 
to  crediu  not  considered  by  the  commis- 
sioner, if  it  appear  probable,  from  the  evi- 
dence in  snppott  of  the  motion,  that  he  \^ 
entitled  te  such  credits.  Svichers  v.  Vorsey, 

SOS 

31.  See  Rbpliqation,  No.  3.  CalUs  v.  Wad~ 
€fy.  Sit 

S2.  Irthe  defendant  plead  several  pleas,  on  whtek 
issues  in  fact  are  joined,  and  moreover  de- 
mttr  to  a  replication  by  the  plaintiff,  who 
joins  in  demurrer,  a  jury  ought  not  to  be 
sworn  to  try  the  faeU,  but  the  court  should 
decide  upon  the  issue  in  law  in  the  first  place, 
that,  if  the  demurrer  be  adjudged  insufficient, 
an  issue  in  fact  may  be  made  up,  upon  the 
said  replication  to  be  tried  by  a  jury*  Green 
V.  Ihilany,  518 

33.  A  decree,  though  deciding  the  right  to  the 
property  in  controversy,.  aD||  awarding  the 
costs  of  suit,  is  still  only  interlocutory,  if 
commissioners  be  appointed  to  carr>-  it  inlQ 
effect,  and  the  court  have  yet  to  act  upon 
their  report.  Neither  does  it  cease  tp  be 
interlocutory,  in  consequence  of  an  order, 
that  the  delendant  be  attacbe<l  for  failing  to 
comply  with  it.  Mackey,  Ea^r  qfFuqua,  r. 
Jiell,  5tt 

34.  A  bill  of  review  lies,  only,  to  a  final  decree, 

ih. 

35.  An  appeal  which  has  been  dismissed,  or  aba- 
ted, by  the  court,  shall  not  be  reinstated,  or 
revived,  after  the  lapse  of  sixty  days  from 
such  dismission  or  abatement ;  except  fhr 
good  cause  shown  to  the  court,  verified  bj 
affidavit,  and  upon  reasonable  notice,  to  the 
adverse  party^  of  tlie  time  of  making  the  mo- 
tion ;  nor  tlien,  except  in  very  fecial  cases, 
unless  such  motion  be  made  within  One  hon- 
di'ed  and  twenty  days  from  the  time  of  sa<^ 
dismission  or  abatement 

But  if  the  court  be  not  in  session  on  the  d^y  l» 
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ifhich  such  notice  shall  be  given,  a  further 
time  of  ten  days  shall  be  allowed  the  purly, 
to  exhibit  his  motion,  after  the  next  meet- 
ing of  the  court,  *47 

PRESUMPTION. 

1^  Under  circumstances,  the  payment  of  the  da- 
mages a^essed  in  a  mill  case  ought  to  be 
presumedi  especially  if  a  great  length  of 
lime  has  elapsed,  during  which  the  owner 
of  the  land,  to  whom  such  damages  were 
assessed,  acquiesced  in  the  building  of  the 
mill,  withput  claim  or  objection  on  his  part. 
Yowiff  V.  Price  and  othert,  534 

PRINXIPAL  AND  SURETY. 

i.  See  Deputy  Sheriff,  No.  l.  Roytter 
and  othert  t.  Leake,  280 

PROBATE. 


1.  The  doctrine  of  implied  revocations  of  willi 

discussed.     HugheB  v.  Hughea't  Ex'r,    809 

2.  It  seems  that  a  deed  of  trust  conreying  all  the 

property  of  the  grantor  to  certain  persons 
and  their  heirs  *'  forever,"  with  warranty  ; 
•'  nerei-theless,  opoh  the  special  trust,  that 
they  shall  pay  the  profits  to  himself  daring 
his  life;"  concluding  with  declaring  its 
*'  true  intent  and  meaning  to  be  that,  at  bis 
death,  every  thing  therein  contained  be- 
tween the  parties  should  become  null  and 
void,"  is  a  coilTcyance,  to  the  trustees  and  - 
their  heirs,  of  an  estate  for  the  life  of  the 
grantor  only,  and  not  a  revocation  of  a  pre- 
vious will,  ib. 

3.  A  commission  of  lunary  ap;atnst  a  testator  is 

not  a  revocation  of  a  will  which  he  made 
when  of  sound  mind,  |6» 

'4-  Q7t(rre,  whether  parol  testimony  of  declara- 
tions, by  a  testator,  of  his  intention  in  ma- 
king a  deed,  ought  to  be  regarded,  by  a  court 
of  probate,  as  evidence  to  rebut  an  implied 
revocation  of  a  wiU  by  such  deed  ?  t^. 

PROFITS. 

Sse Rents  and  Profits. 

1.  It  is  not  error  in  a  court  of  equity  to  appoint 

commissioners,  instead  of  a  jui^,  to  state  and  • 
report  an  account  of  the  profits  of  land'    JRo» 
berts's  Wido-ef  and  Beits  v.  Stanton,        189 

2.  Bents  and  profits  of  land,  the  possession  of 

which  was  unlawfully  withheld  b]^  the  ances« 
tor  in  his  fifetime,  and  by  his  heirs  after  his 
death,  ought  not  to  be  charged  against  his  ex- 
ecutors and  he\n  jointly,  but  apportioned 
among  them  according  to  their  respective 
interests,  s5. 

S.  Where  slaves  are  specifically  bequeathed  to 
a  child,  when  he  or  she  shall  have  attained 


the  age  of  21  years,  or  shall  marrf,  and  no 
provision  is  made  expressly  for.  mamtenance 
in  the  mean  time,  their  intermediate  profitf^ 
if  not  otherwise  disposed  of,  do  not  pass  by  a 
general  residuary  clause,  but  go  to  the  lega- 
tee.    Qiiarles^s  Ex'r  V*  Quartes  and  others, 

32!  . 

4.  In  suuh  cAse  the  legatee  is  also  entitled  to  inte- 

rest on  the  profits  from  the  time  of  the  receipt 
thereof  by  the  executor,  no  good  reason  ap- 
pearing tor  his  failure  to  apply  the  principal 
to  the  use  of  the  legatee,  ,  i^» 

5.  A  wite  who  Kved  with  her  husband  and  waa 

maintained  by  him,  cannot,  after  his  death« 
dcmnnd  an  account  of  profita  which  he  re- 
ceive<l,  of  a  separate  estate  settled  upon  her, 
no  such  demand  having  been  made  by  her 
in  his  lifetime.  Maoris  Ex'x  v*  Ferguson 
aud  others,  421 

PROMISE. 

A  rather>in-!aw  having  promised  his  son-in- 
law  that,  if  he  would  purchase  a  certain 
tract  of  land,  he  would  assist  hira  in  paying 
ft)r  it  by  letting  him  have  the  amount  of  a 
particular  bond,  when  collected;  and  the 
son-in-law  having  thereu)K)n  made  the  pur- 
chase, this  promise  was  determined  to  be 
upon  sufficient  consideration,  and  obligatory 
in  law.   ScottU  Ex'r  v.  Osbome^s  Ex'r,  415 

2,  It  was  determined,  al80,.thfit  the  son-in-lav 
properly  sued  in  chancery,  to  discover 
whether,  and  at  what  time,  the  money  due 
on  the  bond  was  collected,  ib, 

5.  And  since  his  claim  did  not  accrue  before  sneti 
collection,  the  act  of  limitations  did  not  be- 
gin to  run  against  hira  until  then,  ib, 

4.  A  legacy  to  a  wife,  for  her  life,  and  afterwards 
to  the  children  of  the  marriage,  is  no  satis- 
(action  of  a  promise  to  the  husband  of  the 
amount  of  a  specific  debt,  (when  recovered,) 
to  be  applied  to  a  particular  purpose ;  there 
being  no  declaration  in  the  wdl  that  the 
legacy  was  intended  as  satisfaction  for  the 
promise,  ib^ 

PROTESTANT  EPISCOPAL  CHURCH. 

1.  According  to  the  spirit  of  the  act  "concern- 
ing the  glebe  lands  and  churches  within  this 
commonwealth,"  passed  the  t2th  day  of  Ja^ 
nuary,  1802,  no  elebe  land  was  to  be  soosi- 
dered  vacant,  and,  as  such,  liable  to  be  sold, 
if  there  was  any  minister,  who.  in  behalf  of 
the'  protestant  episcopal  church,  had  been 
put  into  possession,  and  was  the  incombent 
thereof,  on  that  day ;  -whether  the  persons 
acting  as  a  vestry,  by  whom  he  was  inducted, 
had  been  canonically  elected  or  not  Cl^ugh" 
ton  and  others  ▼.  Macnaughton,  5lZ 

3.  The  vestry's  order  that  tKe  minister  **  be  in- 
ducted into  the  parish  as  Hicumbent,'*  is  a 
sufficient  delivery  of  possession  of  the  glebes 
thereto  attached,  to  prevent  a  sale  of  the 
•arae  as  vacant,  ibi 
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PROVISO. 

I.  lo  an  action  of  covenant,  ui>on  articles,  by 
which  the  defendants  authorized  *'  the  plain- 
tiflf  to  take  into  his  potaessipn  certain  raiHs« 
to  put  the  same  in  complete  repair,  and  to 
make  such  alterations  in  the  construction 
thereof,  as  should,  in  his  opionion,  he  best 
calculated  to  give  them  their  full  power  and 
effect,  engaging  that  they,  at  all  times, 
would  be  ready  to  pay  the  amount  of  the  ex- 
penditures incurred,  on  the  pi-oduction  of 
proper  vouchers;  and  that  the  plaintiff 
should  retain  the  possession  and  use  of  the 
premises,  for  a  term  of  years,  paying  a  cer- 
tain rent;  provided  that,  in  all^he  repairs 
and  improvements,  thus  left  to  his  discre- 
tion, he  would  not  consider  his  own  tempo- 
rary accommodation  only,  but  the  perma- 
nent advantage  of  the  property  also,  and 
proportion  the  expenditures  accordingly  {*' 
upon  the  plea  of  *•  covenants  performed," 
and  issue,  the  question,  whether  the  plain- 
tiff had  complied  with  the  terras  of  the  prom 
vwo,  was  properly  before  the  jury,  ren- 
loick  V.  M^Mtrdo  and  Fisher,    ^  244 

%  An  action  of  covenant  does  not  lie  upon  the 
proviso^  in  a  mortgage  deed*  *'  that  upon 

Sayment  of  a  certain  sum  of  money,,  the 
eed  shall  be  void  ;*'  there  being  no  express 
covenant  for  the  payment  of  the  money. 
J)rummond^9  Adm*r  y » Richardtt        .    337 

PURCHASE. 

1.  Whether  a  contract  is  a  mortgage,  or  a  condi- 
tional sale,  **  depends  on  the  whole  circum- 
stances of  the  contract,  and  not  the  mere 
written  evidence  of  it;"  the  great  point  to 
be  considered  being,  whether  the  parties  in- 
tended to  treat  of  a  purchase,  and,  contem- 
plating the  value  of  the  commodity,  fixed 
the  price ;  or  whether  the  object  was  a  loan 
of  money,  and  a  security,  or  pledge,  for  re- 
payment.   King  ▼.  JVtfWOTon,  40 

3.  jS^  Compensation,  No.   1.     Duvala  ▼. 

Ro89,  ,  ,  290 

d.  A  contract  of  sale  is  not  considered,  in  equity, 
as  binding  on  the  parties  by  the  execution  of 
a  boud  for  the  purchase  money,  if  it  ap- 
pear that  the  seller  fiuled  to  perform  what 
was  to  be  done  on  his  part  in  order  to  con- 
summate the  contract.  Page't  Ex'r  v. 
mn8ton*8  Mm'r,  298 

4.  See  EQ.U1TY,  No.  3a  ifK 
9,  See  Vendor  ahd  Vendee,  No.  10.  True" 

heart  ▼.  Frice^  468 

«;  5e«  Injunction,  No.  11.  ib, 

PURCHASE-MONEY. 

I.  An  injunction,  to  a  judgment  for  pnrohase- 

money,  ought  not  to  be  dissolve*!,  until  a 

good  and  $uflicient  deed  for  the  land  be  ten- 

(toed  by  the  vendor.    Grantland  v.  Wight, 

^  179 


PURCHASER. 

1.  If  a  bond  be  given  without  any  consideration, 
but  to  be  usefl  as  an  article  of  traffic  to  raws 
money,  xYi^bonaJide  purchaser  (though  at  a 
large  discount)  of  such  bond,  without  notice 
of  the  purpose  for  which  it  was  executed.  Is 
entitled  to  recover  the  full  amount  Aw- 
brough  V.  BiUftor,  36 

8.  A  fair  purchase  of  a  bond,  at  any  diseoant,  ia 

not  usurious,  t5. 

3.  As  far  as  eircuohstances  wHl  permit^  a  cuurt  of 

equity  will  suppler  any  defect  in  the  exeoo- 
tion  of  a  power  given  by  a  will  to  executors 
or  trustees  to  sell  lands  for  payment  of  debts 
or  legacies.  A  conveyance,  therefore,  hy 
one  executor  or  trustee  only,  (instead  of 
three,)  but  in  all  other  respects  conformable 
to  the  intention  of  the  tesUtor  in  creating 
the  trust,  will  be  supported  in  favour  <u 
the  purchaser  for  a  valuable  consideration, 
and  this,  notwithstanding  it  be  provided  fay 
the  will  that  if  one  or  more  of  the  execa- 
tors  or  tmstees  should  die  before  the  objeet 
of  the  trust  was  aooomplished,  others 
should  be  appointed  by  the  survivors  jointly 
with  them  to  £ni^  the  execution  of  tbe 
trust.  Roberte^t  fVidaw  and  Heirt  ▼.  .Vton- 
ton,  129 

4.  A  patent,  though' not  registered,  is  good  in 

equity  against  a  purchaser  having  notices 
and  qiuerct  is  it  not  also  good  at  law  ?         46, 

5.  In  such  case,  information  of  the  existence  of 

the  patent,  by  neighboorhnod  report,  and 
from  a  person  declaring  he  had  seen  it,  toge- 
ther with  a  knowledge  of  possession  and  cul- 
tivation by  tenants  of  the  patentee,  is  suffi- 
cient notice  to  bar  the  laying  a  warrant  upon 
the  land  as  waste  and  unappropriated,      ib^ 

6.  Qtuere^  is  a  patent^  not  registered,  good, either 

at  law  or  in  equity,  against  a  purchaser  with- 
out notice,  no  proof  appearing  of  visible 
possession  or  cultivation,  by  the  patentee  in 
person,  or  by  his  tenants  ?  ib» 

7.  5i»  Lands,  No.  7.    Host  ▼.  Xeewood^  HwU 

acre  and  Smith,  ill 

a.  iS^Sbttlbmbnt-RightS9No«S.         ih, 

9.  Se^  Tender  and  Refusal,  No.  j,  2.    tb, 

10.  Qtiare,  Whether  a  deed  to  a  purchaser  at  a 
sale  directed  by  a  decree,  conveys  aoj  title, 
without  a  subsequent  decree  confirming  the 
sale  ?    LffveU  v.  Arnold,  1(17 

11.  See  Vendor  andVbndeb,  No.S.  Grant* 
land  V.  Wight,  179 

12.  See  Lands,  No.  I6»  17,  18.  Lcahbert  v. 
J^anny,  19S 

13.  //  seetM  that  volontanr  purchasers  of  Unds 
subject  to  the  lien  ot^a  judgment  are  per- 
sonally responsible,  in  equity,  to  the  cre- 
ditor (the  goods  and  chattels  of  tbe  debtor 
being  exhausted)  for  half  the  proSta  (or  so 
much  of  half  as  may  be  sufficient  to  satisfy 
the  judgment)  jointly,  and  not  pro  ratag 
notwithstanding  they  hold  traots  of  uaeonal 
raloes,  and  by  distinct  oonfeyaaces.  Wbu 
tton  ▼.  J9hnton*9  Ex^rt,  305 

l4»  In  the  oaie  of  legal  rights,  (he  piiaeiple  eo- 
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^ai  emptor  properly  applies^  bot  eqoitable 
rights  may  be  lost  by  a  sale  to  a  bona  fide 
purebaser  withoat  notice.    Taylor  v.  Stone^ 

314 

15.  The  point  in  Vance  ▼.  WaUcer  {S  H.  ^  M, 
28S.)  agam  solemnly  determined.  IValker^o 
JBx'r  V.  MckHn^  S57 

16.  A  marriage  settlement  br  a  husband  on  his 
wife  and  her  cfaildren  bj  him,  (though  born 
in  fomioatJon,)  is  a  oonveyanee  to  pur« 
chasers  for  a  valuable  consideration,  as  to  the 
children  as  well  as  the  wife,  and  not  void  as 
to  creditors,  no  fraudulent  intention  being 
proved.     Coutto  and  othera  ▼.  Greenhow^ 

.363 

17.  If  a  mortgagee  of  lands  f  though  not  in  his  ac« 
tual  use  or  occupation)  suner  them  to  be 
sold  for  taxes,  giuere,  whether  he  shall  be  in- 
demnified out  of  other  property  bona  fide 
conveyed  by  the  mortgagor  to  a  meer  voTuU' 
teer  ?  ib. 

18.  Prior  to  the  act  of  1786,  *<  ooneeming  parti« 
tions  and  joint  rights  and  obligations,'  two 
men,  who  were  partners  in  a  drove  of  cattle, 
applied  part  thereof  to  a  joint  purchase  of  a 
settlement-right  to  land,  and  one  of  them 
died;  the  survivor  had  the  land  surveyed  by 
virtue  of  a  land-office  treasury-warrant,  and 
sold  it  to  a  third  person,  who,  having  notice 
of  the  partnership  right,  obtained  a  grant 
for  the  whole  from  Uie  common  wealth ;  a 
purchaser  from  the  heir  of  the  deceased 
partner  was,  nevertheless,  entitled  to  his 
share  of  the  land.  Edgar  v.  Donnally  and 
Jones,  587 

19.  In  such  case  the  surviving  partner  and  the 
purchaser  from  him  being  defendants  to  the 
bill,  the  heir  of  the  deceased  partner  is  not 
a  necessary  party,  a  deed  from  him  convey- 
ing all  his  right  to  the  plaintiflf  being  pro- 
duced, «       ib, 

20.  If  a  purchaser  of  land,  subject  to  encumbrance 

by  mortgage,  appl^  to  equity  for  relief 
against  a  judgment  in  ejectment,  the  decree 
ought  not  to  be  **  that  the  injunction  be  dis- 
solved, unless  the  ci>mnlainant  pay  the  sum 
due  to  the  mortgagee  \"  but  **that  the  mort- 
gaged premises  be  sold,  unless,"  kc. ;  and 
that,  out  of  the  proceeds  of  the  sale,  the 
sum  due  be  paid  to  the  mort^gee,  and  the 
surplus,  if  any,  to  the  complainant.  Davi' 
ooti  V.  fVaite,  S'ZT 

,  Hi,  In  such  case,  if  the  dower  interest  of  the 
mortgagor's  wife  has  been  relinquished  to 
the  complainant,  but  not  to  the  mortgagee, 
the  court,  in  directing  the  sale,  ought  to 
ffuard  the  compIainant^s  right  to  such  dower 
interest,  ib, 

^22.  Land  encumbered  by  mortgajge  is  liable  fin 
possession  of  a  purchaser  with  notice)  for 
the  sum  intended  to  be  secured  by  the  mort* 
gage,  but  not  for  other  claims  of  the  mortga- 
gee against  the  mortgagor,  especially  if  the 
purchaser  has  had  no  notice  or  such  claims. 
It  is,  therefore,  not  liable  for  a  deficiency  of 
quantity  in  another  tract  of  hind  for  the  title 
of  which  the  mmtgage  is  a  collateral  securi- 
ty, there  haTing  been  no  stipuUtiooy  known 


to  the  purchaser,  that  the  mort^ged  premi- 
ses should  be  liable  for  such  deficiency.  />a- 
vison  V.  IVuitCy  347 

S3.  See  Slavks,  No.  15^  16.     Gay  ▼.  Moseley, 


Q 


QUITRBNTS. 

1.  Under  the  80th  section  of  the  act  of  1748,  c. 
1.  a  judgment  in  favour  of  a  petitioner,  for 
land  forfeited  by  non-payment  of  qoitrents, 
gave  him  a  preferable  right  to  a  grant  of  the 
land,  which  right  he  could  not  lose  by  failure 
to  apply  for  the  gpint,  but  only  by  a  judge- 
ment against  him  in  favour  of  another  peti- 
tioner.   J^TorveU  v.  Camm  and  Wife^     S57 


R 
RECEIPT. 

1.  Proof  of  a  parol  acknowle<Igment  by  a  third 
person,  that  he^  received  a  sum  of  money 
from  the  plaintiff  for  the  defendant's  use, 
may  with  propriety  be  left  to  the  jury,  as  a 
link  in  the  chain  of  cironmstances ;  such 
acknowledgment  having  been  made  at  or 
about  a  time  when  the  defendant,  or  some  . 
person  for  him,  rau^t  have  paid  the  mo- 
ney in  question ;  and  by  a  person  compe- 
tent to  chai-ge  himself  by  an  ordinary  re- 
ceipt. But  tlie  death  of  such  person  is  not 
sufficient  ground  for  admitting  the  evidence. 
HoUadayt  Ex*r  of  LittUpuge^  v.  LiUlepage, 

316 

RECITAL. 

1.  The  circumstance  that  a  submission  to  ai'bitra- 
tion  contains  a  recital  (hat  one  of  the  parties 
had  warranted  the  title  to  a  tract  of  land, 
(when,  in  tnith,  the  writing  signed  by  him 
had  not  that  cfiect)  is  not  a  sufficient  reason 
to  disturb  the  award,  no  fi*aud  or  undue  in- 
fluence appearing,  and  it  being  possible  that 
the  contract  was  mutually  onderstood  as  a 
warranty,  though  its  legal  construction  was 
otherwise.    Kincaid  v.  Cumngham^  I 

RECORD. 

1,  Quarey  how  far  ought  documents,  referred  to 
in  a  bill  of  exceptions,  to  be  described  to 
make  them  properly  part  of  the  record  ? 
Lovell  V.  Jlmofdj  <  ^7 

S.  A  writ  of  certiorari  is  proper  where  the  tmn- 
script  has  been  certified  by  the  proper  officer , 
and  .is  suggested  to  be  defective,  but  not 
where  it  is  not  authenticated  at  all.  Scrtt 
T.  ffall,  '^ 
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5.  !■  nieh  eate,  even  tfter  the  eaase  ha»  been  ar-  6. 
gned,  the  tupenededt  wHI  be  quashed,  at  ha* 
▼ine  been  improvideDtlr  granted.    SCitn  ▼. 
Hall,  «» 

4^  The  writ  is  a  part  of  the  reeord  for  the  pnrpoae 
of  amendment  onlj»  where  issue  has  beeik 
joined  apon  a  plen  to  the  action.  Payne  and  7* 
Fairfax  v.  Grim,  897 

5.  See  Appeal,  No.  10.    BUI  ▼.  Harvey,     5«5 

RECORDING  OF  DEEDS. 

\.  If,  before  the  time  limited  by  law  for  reoftrd- 
ing  a  deed  has  expired,  a  bill  be  filed  to  im- 
pugn it  as  fraudulent,  the  court  eannot  after- 
wards  declare  it  void  as  against  the  complain* 
ant,  on  the  ground  of  its  not  having  been  du-  g 
ly  recorded.     Gib—n  v.  Randolph^         310  *** 

S.  See  Si.AVB8yNo.  15,  ifiw  Gay  v.  Moaeley,  543 


REHEARING. 


1.  See  Infants,  No.  : 
Ikire  v.  Stanton, 


Jiobertt'e  H'idewand 
189 


REINSTATEMENT. 

1.  See  Practice,  Na  35. 
RELIEF. 


547 


1.  A  coort  of  equitv  wiH  not  relieve  against  a 
judgment  on  the  ground  of  error  in  law 
onl^- :  it  must  appear  that  justice  requires 
its  mternosition,  and  that  the  party  was  pre- 
vented Irom  obtaining  it  by  the  le^l  forms 
of  pleadings  or  by  tome  fraud,  accident,  or 
mistake.    Kincatdv.  Cvnineham^  L 

9.  A  party  having  a  good  ground  of  defence  at 
law,  but  foiling  to  make  it,  without  a  eompe- 
tent  excuse,  cannot  obuin  relief  in  equity 
on  the  same  ground.  Hie  Auditor  v.  .^»- 
cholatt  31 

3.  Where  an  iniunction  is  perpetuated  in  part, 

the  plaintiffln  equity  ought.  In  general,  not  to 
be  decreed  to  pay  costs,  fioes  v.  Gordon,  289 

4.  In  such  case  tne  error  of  awarding  costs 

against  the  plaintiff*  is  sufficient,  upon  his  ap- 
peal, to  reverse  the  decree,  though  right  m. 
every  other  respect^  ih, 

5.  Where  a  bill  in  equity  is  filed  to  stay  proceed- 

ings upon  a  usurious  deed  of  trust,  on  the 
ground  that  the  complainant  had  no  oppor- 
tunity at  law  to  plead  the  usury,  and  prays 
for  no  discovery,  but,  on  the  contranr,  is  rea- 
dy to  prove  the  fact,  the  «ourt  ought  not  to 
grant  htm  relief- against  the  usury,  upon  the 
condition  of  bis  paying. the  prinaipal  sum  of 
money,  (without  interest,)  but. should  alto. 

f  ether  eiyoin  the  trustee  from  selling  until 
y  some  proper  proceeding,  to  be  insututed 
by  the  ccMtyy  que  trmt^  he  establish  the  va- 
lidity of  his  contract,  in  which  case  the  in- 
junction should  be  dissolved,  and,  in  the  con- 
trary event,  perpetnated.  Mvke  v*  Jlfor- 
rU,  407 

1 


Upon  the  result  of  su^  proceeding,  if  tSie  in- 
function  be  dissolved,  the  deed  (being  th^ti 
cleansed  of  its  usurious  taint  by  the  JBdg- 
ttent  of  a  competent  tribunal)  should  be  en- 
forced as  a  security  to  compel  the  payment 
of  the  debt    Martn  v.  Morris,  AOT 

If  a  purchaser  of  land  subj^t  to  eneaoa- 
brance  by  mortgage,  appl^-  to  equity  for  re- 
lief against  a  judgiaent  m  ejectment,  the 
decree  ought  not  to  be  **  that  the  injunotion 
be  dissolved,  unless  the  ct^mpliunaot  pay  the 
sum  due  to  the  mortgagee,**  bat  **  tnat  die 
mortgaged  premises  be  sold,  unless,''*  Sec  ; 
and  that  oot  of  the  proceeds  of  the  sale  the 
sum  due  be  paid  to  the  mortgagee,  and  the 
surplus,  if  any,  to  the  complainant.  Ikeci* 
ton  V.  H'aite,  527 

In  such  case  if  the  dower  interest  of  the  roort« 
gagor's  wife  has  been  relinquished  to  the 
complainant,  but  oot  to  the  mortgagee,  the 
couit,  in  directing  the  sale,  ought  to  guard 
the  complainant's  right  to  such  dower  inte- 
rest, »^. 

RENTS  AND  PROFITS. 

L  It  is  not  error  in  a  eourt  of  equity  to  appoint 
eommitsiooera,  instead  of  a  jury,  to  -atate 
and  report  an  account  of  the  profiu  of  land. 
Bobertt'B  WidtmandHein  v.  StOMton^  ISt 

a  RenU  and  profits  of  land,  the  possession  of 
which  was  unUwfolly  irithheld  by  the  ancea- 
tor  in  his  lifetime,  and  by  his  heirs  after  his 
death,  ought  not  to  be  charged  against  hia 
executors  and  heirs  jointly,  but  apportioned 
among  them  according  to  their  respective 
interests,  »*• 

3.  Where  defendanUboMmg  lands  by  a  joint  title 

are  decreed  to  surrender  possesttoo,  and  pay 

.    reou  and  profits,  they  are  not  joiotlya«d 

severally,  but    only  jointly  liable.      UUe*e 

E3?r  V.  PaxiTt  Heire,  154 

4.  A  decree  against  an  executor,  for  rents  and 

profiu  received  by  the  testator,  ought  ex- 
pressly to  direct  that  he  pay  •  the  sum 
in  question  out  of  the  assets  ro  his  hands  t© 
be  administered,  otherwise  it  b  to  be  nader- 
stood  as  against  him  personally»  and,  there- 
fore, erroneous,  i^» 

REPLEVIN. 

1.  Under  the  act  of  179^  (1  Rev,  Code,  e,  fifi.  s. 
40.)  the  plaintiff  in  replevin,  and  the  defend* 
ant  in  all  other  acUont,  may  plead  as  many 
several  matters,  whether  of  law  or  faet,  aa 
he  shall  think  necessary  for  his  defence,  not- 
withstanding such  several  matters  be  incon* 
sistent  with  each  other.  Ifaller^o  Eshn  v. 
EUii  and  others,  » 

^  S^£yiDKNCB,No.23.  2\atlei.Eitridsf^ 

330 

REPLICATION. 

L  Se^JvtTiwiQ^riovt  No.  I.  mAMtmP^ 
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9,  It  it  «o  aMwcr  to  the  bar  let  up  hy  the  plea 

of  the  act  of  limitations,  that  the  plaintiff 

sued  out  a  writ  for  the  same  cause  of  ae« 

tion,  within  the  time  prescribed  bjr  the  act* 

which  writ  was  executed  and  returned,  and 

went  off  the  docket  for  waut  of  formality. 

Cailit  ▼.  fTadd;/,  511 

^  In  an  action  on   the  ease  for  a  deeeit»  if  the 

defendant  plead  that  the  cause  of  action  did 

not  accrue  within  five  years  next  before  su- 
ing out  the  writ,  a  rephcation,  that  the  fraud 

came  to  the  plaintiff's  knowledge  within  that 

time  is  not  ^ood;  and  issue  joined  upon  it 

should  be  set  aside  by  the  court  as  immate- 

mf,  i6. 

KBSIDENCR. 

.    «, .   ^     ,  ,       ^  ,  .     .  .      ,...*•  Process   of  revivor  is  not  necessary  Ih-  the 

I.  It  IS  too  late,  tfter  issue  jomed,  to  objei^  to  ^ourt  of  appeals,  if  the  appellee  died  between 

the  court's  jurisdiction,  on  the  grwnrf  of         verdict  and  judgment.     Buckner  and  m/e 

nonHYsidence  of  the   defendant     Mottroe  ^.  Blmir  °-  335 

(Governor)  v.  Redman,  ^^  2.  See  P&actxce,  No.  35.  54r 


groof  that  the  money  was  actually  received 
y  the  plaintiff^  or  applied  to  his  use.    l9om 
V.  Johni,  979 

S.  When,  upon  the  reversal  of  a  county  court 
judgment,  a  cause  has  been  retained  In  the 
district  court  by  consent,  if,  at  a  subsequent 
term,  the  order  for  retaining  the  cause  be 
set  aside,  an  appeal  cannot  then  be  taken  to 
the  court  of  appeals,  even  by  oonsent  of 
parties;  but  the  cause  should  be  sent  back 
to  the  county  court  for  farther  proceedings. 
JWms  V.  Iwnlinand  Gray^ 


a.  See  Writ,  No.  lO. 
iham  V.  Garland, 


336 
Crerm  and  KsTginbo- 
491 


REVIVOR. 


RESIDUUM. 

1.   All    the  residuary  legatees  or  distributees 
ought  to  be  parties  to  a  suit  for  division  of  a 
reeiduum,   Jiiehardion't  Ex*r  v.  Ant/,  148; 
'     b«t  see  note  to  Lb ga  t  ■  ss.  No.  S. 

RESTITUTION. 

1.  Money  levied  by  the  sheriff  upon  a  judgment 
which  b  afterwards  reversed,  eannot  be  re- 
eovered  back,  by  freneral  indebitatue  ae» 
eumpmi  for  money  had  and  received,  with- 
out proof  that  the  money  was  actually  re- 
ceived by  the  plaintiff,  or  applied  to  his  use. 
Jsom  ▼.  JohnSf  S72 

RETURN  OP  WRIT. 

1.  A  judgment  cannot  be  entered  against  the 
defendant  and  sheriff,  upon  his  return  that 
•  the  writ  was  executed,  and  the  defendant 
escaped;  the  proper  remedy  against  the 
sheriff,  for  an  escape,  being  by  a  new  suit. 
Waugh  V.  Carter,  8^3 

3.  A  writ  cannot  be  legally  exeeuled  after  the 
term  to  which  it  was  returnable.  Crew9 
and  Ui^^nboiham  v.  Garland,  491 

3.  A  judgment  entered  in  the  clerk's  office  before 

the  execution  and  return  of  the  writ  is  erro- 
neouB,  and  cannot  be  supported  by  the  writ's 
being  returned  executea  to  the  term  when 
such  judgment  is  made  final,  ib, 

4.  See  Whit,  No.  lO.  ib. 

REVERSAL  OP  JUDGMENT. 

4*  Money  levied  by  tlie  sheriff  upon  a  judgment 
which  is  afterwards  reversed,  cannot  be  re- 
Mvered  back  by  tteheralindebitatttt  aiuump* 
ni  for  money  had  and  received,  without 


REVOCATION. 

1.  The  doctrine  of  implied  revocations  of  wills 
discussed.    Hughes  v.  Uughe^e  Ex'r,    M  . 

8.  //  $eemM  that  a  deed  of  trust  conveying  all  the 
propertr  of  the  grantor  to  certain  persons 
and  their  heirs  •*  forever,"  with  warranty; 
nevertheless,  **  upon  special  trust,  that  th^ 
shall  pay  the  profits  to  himself  during  his 
life,**  coneludin|;  with  declaring  its  ''true 
intent  and  meaning  to  be,  that  at  his  death, 
ever^  thing  therein  contained  between  the 
parties  shall  bec<Ane  null  and  void,"  is  a 
eonveyanee  to  the  trustees  and  their  heirs 
of  an  estate  for  the  life  of  the  grantor  only, 
and  not  a  revocation  of  a  previous  will,     ta. 

3.  A  commission  of  lunacy  against  a  testator  i^ 
not  a  revocation  of  a  wUI  which  he  made 
when  of  sound  mind,  1^. 


SALE. 

I.  A  decree  empowering  an  executory  for  pay- 
ment of  debts,  to  sell  the  Unds  of  his  testa- 
tor, and  report  his  proceedings  in  execution 
thereof  to  the  court,  is  not  final  but  inter- 
locutory. Gnodwynandothert  v.  Miller  and 
othere,  42 

t.  Q^€re,  whether  a  deed  to  a  purchaser  at  a 
sale  direeted  by  a  decree,  conveys  anpr  title, 
without  a  subsequent  decree  oonfirmmg  the 
sale?    LffifeU  v.  Arnold,  l67 

3.  A  piece  of  ground  being  sold  at  ^blio  auction, 
expressly  aeeording  to  certain  metes  and 
bounds,  (then  and  there  shown  to  the  pur- 
chaser before  he  beeame  the  highest  bid- 
der,) <<  be  the  same  more  or  less ;"  he  is  not 
entitled  to  any  compensation  for  a  defi- 
eienoy,  althoa^  the  previous  advertisement 
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detcnbed  the  tenement  as  containing  more 
than  the  actual  quantity  t  neither  is  the 
case  varied  by  subst'queitt  articles  of  agree- 
mcnt  un<ler  seal,  (written  by  the  purchaser 
•nd  signed  by  the  vendor,  for  the  purpose  of 
binding  the  vendor  to  make  a  title,)  in  which 
tiM  terms  of  the  sale  are  referred  to,  but 
the  qtUmtlty  <»f  ground,  mentioned  in  the 
adveitisemenlfU specified,  omitting  (he  words 
**  more  or  less  **  The  vendor  is  not  pre- 
cluded by  such  articles  from  pro\ing  the 
lerms  of  sale  by  parol  testimony*  Grant' 
land  V.  IVight^  179 

4.  In  such  case  it  nemt,  however,  that  if  the 
chancellor  decree  a  compensation  to  thtt 
purchaser,  and  the  vendor  does  not  appeal, 
the  court  of  appeals  will  not  correct  the  er- 
ror to  his  injury  upon  an  appeal  hy  the  other 
party,  ib. 

5»  See  Kill  of  Salb,  Na.  l.  Harda-way  ▼. 
Manson,  %30 

6,  A  contritot  of  tale  is  not  considered  in  equity 
as  binding  on  the  parties  by  the  execution  of 
a  bond  for  the  purchase^money,  if  it  appear 
that  the  seller  failed  to  perform  what  was  to 
be  dune  on  his  part  in  order  to  consummate 
the  contract  i*age^t  Ex^r  ?.  fVin»tQn*8 
Mner,  !298 

7«  G,  having  agreed  to  sell  fF.  eertain  escape- 
warrants  u|>on  ir.'«  giving  bond  a»d  good  se- 
curity for  the  parchase«money ;  ff"  executes 
a  bond  with  a  blank  for  the  name  of  the 
fiurety  to  be  filled  up  at  a  certain  time  and 
place,  when  and  where  the  escape-warrants 
are  to  be  assigned  and  delivered  by  G.  #  if 
tf.  fail  to  give  the  surety,  a  court  of  equity 
will  not  permit  G.  to  take  advantage  of  the 
bond  without  proof  oP*his  assigning  and  de- 
livering, or  tendering  the  escape-warrants 
within  a  reasonable  time,  and  before  com- 
mencing  suit  upon  it,  as  to  which  the  onus 
probanm,  in  eouity,  lies  upon  him,  ib, 

8.  See  NoTiOB,  No.  11.    Taybr  v.  Stone^    314 

SATISFACTION. 

I.  A  legacy  to  a  wife  for  her  life,  and  afterwards 
to  the  children  of  the  marriage,  is  no  satis- 
faction of  a  promise  to  the  husband,  of  the 
amount  of  a  specific  debt,  (when  recovered,) 
to  be  applied  to  a  particular  purpose,  there 
being  no  declaration  in  the  will  that  the 
legao]^  was  intended  as  satisfaction  for  the 
promise.    ScoU*t  Ex*r  v.  Otborne^t  Ex^r, 

413 


SCRIVENER, 

Quare^  whether  the  evidence  of  t  person 
empl(^ed  by  both  parties  as  an  attorney, 
or  scrivener,  to  write  a  bond  for  a  fraudu- 
lent purpose,  be  admissible . to  prove  the 
fraud  ?    Claif  v.  HWumt  and  otftert,      105 


SECURTTV. 

I.  The  power  of  a  court  of  equity  to  rule  a,  ieB' 
ant  for  life  of  slaves,  or  otiier  (lersotial  pro- 
perty, to  give  security  that  the  property  fbi|ll 
be  forthcoming  at  his  or  her  death,  is  to  be 
.exercised,  not  as  a  matter  of  course,  bat  of 
sound  discretion,  according  to  circumstances. 
HoUiday  and  Wife  v.  Coleman  and  fVifi^  162 

SETTLEMENT.RIGUT9. 

1.  The  land  commissioners  appointed  under  tbe 
act  of  •'ffoy,  1779,  c.  12.  had  full  power  to  de- 
termine without  appeal  the  rights  of  persons 
claiming  as  settlers,  or  by  purchase  from  set- 
tlers or  others,  under  the  authority  of  tbe 
Jboyal  and  Green^r/^r  companies,  and  to  di- 
rect patents  to  be  issued  from  the  land-office 
of  the  commonwealth  to  persons  so  entitled, 
and  this  as  well  before  aS  after  tbe  deciskm 
ot  the  court  of  appeals.  In  May,  l7Sd,  esta* 
blishing  the  ri||hts  of  those  companies.  Rw 
▼.  Aeewood,  ffoqfacre  and  Smith,  l4l 

3.  The  remedy  of  persons  aggrieved  bj  deei- 
sions  of  tHose  commisskmers  was  by  co- 
veat  in  the  general  enart  to  prevent  the  pa* 
tent  from  emanating:  and  if  a  ptrtj  bad 
such  an  equity  as  would,  on  a  caoetttf  hare 
entitled  him  to  a  preference,  it  was  oV 
ground  for  a  bill  in  equity  to  set  aside  tbe  pa- 
tent, unless  he  was  prevented  by  fraad  or 
accident  from  prosecuting  a  caveat,  s^. 

3.  Where  a  judgment  of  the  commiasiODera 
was,  that  the  claimant  should  obtaia  ii'pA- 
tent  upon  paying  the  survt^tir't  ^s,  and 
purchase-money  t6  tbe  company,  or  their 
^ent,  on  or  before  a  subsequent  dihT,  wffh 
Interest  until  payment,  and  that  otherwise 
the  hind  should  revert  to  the  eompaiiT;  a 
tender  to  the  company's  agent  witliin  tbe 
limited  time,  was  sufficient  to  prevent  tbe 
forfeiture,  sA» 

4.  In  such  case,  upOn  refusal  of  the  company's 
a^nt  to  receive  tlie  money,  the  persoa  ma- 
king the  tender  was  not  responsible  tor'tKe 
company,  or  iu  assignee,  for  Interest  after 
the  day,  0, 

SHERIFF. 

1.  The  sheriff's  fee  for  taking  the  fortbooaai^g 
bond  may  be  included  in  it.  J3nnau§rhi  ▼• 
FreemaiCs  Ex^r,  v€6. 

S.  A  bond  trom  the  deputy  to  tbe  higb  sberiffV 
conditioned  for  tbe  Ouihful  performance  of 
his  duty  during  his  continuance  in  tbe  office  * 
of  deputy  sheriff,  is  binding  upon  bimaad 
bis  sureties,  for  the  second  year,  as  well  as 
the  first,  atid  until  the  winding  up  of  tbe  bo* 
siness  lawfully  committed  to  bim  as  depai^ 
Hoyster  and  otherf  v,  Leake,  nO  ; 

3.  A  judgment  cannot  be  enier^  agaiost  the  de»  ' 
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iendAnt  and  sheriff  upon  hSs  return  that  the 
vrrit  WM  executed,  and  the  defendant  es- 
eaped,  the  proper  remedy  against  the  sherifl* 
for  an  escape  being  by  a  separate  suit.  Wangh 
V.  Carter^  333 

4.  See  ExBCDTlojr,  No.  6.  Bppes't  Eafrs  v. 
Collet/,  523 

slaKder. 

!•  In  sh  action  of  slander,  an  averment  in  the 
declaration  that  the  slanderous  words  were 
spoken  *•  of  or  concerning  the  plaintiff,'*  or 
••  in  some  eonverntion  or  colloquium  re- 
flpefeting  hiro,"  is  essentially  necessary,  un^ 
le«t  the  wordS)  by  fair  construction,  in  them- 
tehoeM,  plainly  and  neceuarily  relate  to  the 
plaintiff.     Cave  v.  5!^^/^  and  fV^fei        lSi3 

SLAVES. 

1.  The  power  of  a  court  of  equity  to  rule  a  te- 

nant for  life,  of  slaves,  or  other  personal  pro- 
perty, to  give  security  that  the  property  shall 
be  rortheoming  at  his  or  her  death,  is  to  be 
ezcroiSedy  not  as  a  matter  of  course,  but  of 
sound  discretion,  according  to  circumstances. 
HolUday  and  Wife  ▼.  Coleman  and  ^ife^  162 

2.  In  detinue  for  several  slaves,  if  their  value  be 

jointly  assessed  in  the  verdict,  judgment 
ought  not  to  be  entered ;  but  a  writ  of  mqui- 
ry  to  ascertain  their  respective  values  should 
l>e  awarded.     Comtoell  v.  Tnits^  105 

3.  Where  sUves  are  specifically  bequeathed  to  a 

child  when  he  or  she  shall  attkin  the  age  of 
2i  years,  or  shall  marry,  and  no  provisiun  b 
maide  expressly  for  maintenance  in  the  mean 
time»  their  intermediate  profits,  if  not  other- 
wise disposed  of,  ^  not  pass  by  a  general  re- 
alduarv  clause,  but  go  to  the  legatee. 
Qu€irle^9  Jix'r  v.  Quarlea  and  others,    321 

4.  In  such  case  the  legatee  is  also  entitled  to  in- 

terest on  the  profits  from  the  time  of  the  re- 
ceipt thereof  by  the  executor,  no  good  rea- 
•       ton  appearing  for  his  failure  to  apply  the 
princi|)al  to  the  use  of  the  le|[atee,  ib. 

5.  In  a  suit  for  freedom,  a  finding  b^  the  jury, 

from  inspection,  that  the  plain tifi  is  a  white 
person,  is  conolasive  in  his  favo^u-,  unless  it 
be  proved,  on  the  other  side, Jtnat  he  de. 
sceoded  in  the  maternal  line  Crom  a  diave. 
JSrooJb  V.  J^anny  Pagee  and  otherf,  279 

6«  The  proviso  in  llie  4th  section  of  the  act  of 
1793,  eonoerning  importation  of  slaves  from 
other  states  of  the  union,  did  not  authorize 
such  importation  by  citizens  of  this  common- 
wealth returning  thereto  after  a  temporary 
residende  elsewhere,  without  having  made  a 
permanent  settlement  in,  or  become  citizens 
o^  the  state  from  which  the  sbves  were  im- 
ported. Murray  v.  M*Carty,  393 
.  7.  In  a  wiH,  dated  in  1788,  and  recorded  in  i784, 
the  following  cluiise  occurred :  "  It  is  my 
will  and  desire  that  in  case  my  son  John 
should  die  without  heir  of  his  body  lawfully 
begotten,  that  then  and  in  that  case,  I  give 
to  my  wife  Lucy^  and  to  her  heirs  forever,  all 


the  negroes  which  I  had  by  her."  This  wai  " 
determined  to  be  a  good  executory  devise  in 
favour  of  Lucy^,  not  on  the  ground  that  the 
worri  *»  ^/uf/i"  was  used,  or  the  wonl  **  /leir^* 
in  the  singular  number,  but  because  the  be* 
quest  was  of  the  negroes  which  the  testator 
had  by  her,  (saying  rtothing  of  their  issue,) 
and  this  was  considered  as  evincing  that  he 
did  not  intend  a  return  of  them  or  their  pos- 
terity to  his  wife  at  dny  remote  period  of 
time.  Royall  v.  Eppett  JidnVr  of  Hoyatf,  479 
8;  And  though  Lncy  died  in  the  lifetime  o{  John, 
who  Whs  her  onJy  son  and  heir,  her  contin- 
gent interest  did  riot  thereby  accrue  to  hira^ 
out  to  her  administrator,  bo  that  the  latter 
became  entitled  to  recover  the  slavcs.upou 
John* a  dying  without  issue  living  at  the  time 
of  his  death,  Ufi 

^,  An  executor  or  administrator  holding  slaves 
in  which  his  testator  or  intestate  had  only  an 
estate  for  life,  terminable  upon  his  dying 
without  issue  living  at  the  time  of  his  deaths 
(which  event  actually  took  place,)  may  bo 
.ehftrged  in  detinue  i>ersonally,  and  not  as  ex- 
ecutor or  administrator,  ib, 

10.  It  aeems  that  if  a  declaration  in  detinue  de- 
mand a  negi^o  woman  by  name,  and  her  three 
children,  vrithout  mentioning  their  names, 
and  a  case  be  agreed  submitting  that  if  the 
law  be  for  the  plaintiff  upon  certain  other 
points,  judgment  maj  be  entered  in  his  fa« 
vOur,  **  for  the  slaves  in  the  deeUration  men- 
tioned,'* the  court  may  insert  the  nanies  of 
the  negro  children  in  the  judgment,       ib, 

11.  When  a  widow  marries  again,  the  slaves 
which  she  held  for  the  term  of  her  life,  as 
part  of  the  estate  of  her  first  husband,  be- 
long to  her  second  husband,  and  his  repre- 
sentatives until  her  death.  M* Cargo,  £x^r 
of  Callicott,  V.  CalUcott,  501 

tS.  In  detinue  if  a  negro  woman,  by  name,  and 
her  **  issue,"  (without  naming  them^)  be  de- 
manded in  the  declaration,  and  the^ury  find 
the  names  of  the  issue,  the  defect  (if  any)  U 
cured,  and  iudgment  should  be  entered  dc- 
cording  to  the  verdict.  Holladay  and  fVife 
V.  lAtttepage,  539 

Id.  The  failing  to  lay  a  separate  value,  its  to  ei^h 
slave  demanded,  is  an  error  which  would  be 
fatal  on  demurrer,  but  is  cured  by  a  verdict 
severing  the  values,  t^^ 

14.  It  is  not  error  that  the  jury  $|id  general  di 
mages  for  detaining  several  slaves,  but  the  a1  ^ 
ternative  value  of  each  slave  ought  to  be  se- 

r^rately  found,  ib. 

slave,  lent  either  before  or  after  the  act  to 
prevent  frauds  and  perjuries,  having  re- 
mained, since  the  commencement  of  that 
act,  more  than  five  years  in  the  loanee's  pos- 
session, without  any  demand  made  on  the 
part  of  the  lender,  must  be  considered  the 
absolute  property  of  the  person  so  remaiu- 
ing  in  possession,  as  to  creditors  of,  and  pur"* 
chasers  under  him.  €hy  v.  JStoseley,  54J 
16.  And  proof  of  notice  of  the  loan,  or  of  a  deed 
of  trust  from  the  lender,  recorded  in  the 
court  of  a  county  wherein  neither  of  th« 
parties  lived,  is  not  sufficient  to  do  away  the 
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effect  of  such  poueuioD. 


Gay  T.  Motelev^  3.  See  Albxandrta,No.  S.    |9lKiidk«tKr  AOf 
543  othert  ?.  7^  ^onAr  o/*  Alexandria^         S3H 


STAMP  ACT. 

1.  Conttruction  of  the  act  of  congress  "  laying  1. 
duties  on  stamped  ▼ellum,  parchment  and 
paper/'  with  respect  to  charter-parties. 
Under  that  act  a  writing,  altering  or  explain- 
ing a  chartcr-partr,  was  not  to  be  consi- 
dered as  iuelf  a  charter-party,  and,  there- 
fore, subject  to  the  duty.  Athley  v.  Cortt' 
veil,  S68 

SI/BPIENA. 

h  Qttarep  whether  an  endorsement  on  ^  a  eub^ 
puna  in  ohaneerv,  without  any  previous  or- 
der of  court,  and  not  by  the  clerk,  but  the 
plHintiff 's  attorney,  can  operate  as  an  attach-  g, 
ment  to  stay  the  effects  of  one  defendant  in 
the  hands  of  another }  Uadjield  v.  Jameton, 

53 

SUMMARY  PROCEEDINGS. 

•  — 

1.  Under  the  act  of  |796,  c.  31.  the  mayor  and  ^' 
commonalty  of  Alexandria  are  not  authori- 
zed to  recover,  by  motion,  money  due  fop 
the  town  taxes ;  but  only  for  «*  paving  the 
streets.  **  Mayor  and  Commonalty  of  Alex- 
andriav  Hunter,  ^8 

S.  In  such  case  the  notice  must  state  the  true 
amount  of  the  assessments,  for  paving  the    . 
streets,  due  from  the  defendant;  for,  if  the    ^' 
sum  in  proof  be  different  from  that  in  the 
notice,  the  court  will  not  give  judgment  for 
the  «um  actoallv  due,  ^  ib, 

3.  Where  an  act  of  assembly  authorizes  a  judg- 
ment, by  motioTl  ^  a  summary  way,  in  the 
court  of  the  county  where  the  defendant  re- 
sides, the  plaintiff^is  bound  to  prove  the  de- 
fendant's residence,  though  no  objection  be 
made  on  his  part ;  for  the  court  will  pre- 
sume nothing  m  favour  of  a  summary  mo- 
tion, ib, 

.t»  Under  the  5 1  st  section  of  (he  execution  law,  ^l  *' 
Beo,  Code,  c.  151.)  the  remedy  by  motion  is 
given  against  the  sureties  of  a  deputy  she- 
riff*, after  a  judgment  against  him  for  the 
same  came ;  such  iudgroent  not  appearing 
to  be  satisfied.  The  motion  also  may  be 
made  against  the  sureties  separately  from 
their  priDoipal.  Roytter  andothert  v.  Leake, 

280 


SURETIES. 

An  action  against  the  sureties  in  »o  admiois- 
tration  bond  cannot  be  sustained  on  ibe 
ground  that,  after  a  verdict,  judgment,  ex- 
ecution, and  return  of**  no  eflecu"  ^gainat 
the  executor  or  administrator  as  such,  (the 
verdict  being  *'  that  he  had  not  fblly  admi- 
nlsiered,  but  Iiad  assets  t«  satisfy  the  debt,*^ 
thedefcndaot  died,  and,  hisesute  having  been 
committed  to  the  sheriff',  the  county  eoort 
allowed  the  judgment  as  a  lawful  elaio 
against  his  estate,  and  directed  the  sheriff  to 
pay  it,  if  assets  should  be  in  his  bands  i  sad 
It  appeared,  by  the  sheriff''s  return,  that  no 
such  assets  existed.  Caslett  and  Qthert  v. 
Carter*t  jEorVt,  S4 

//  »eem$  that  the  executor  or  administrator 
mnst^  be  convicted  of  a  devastavit  hy  a  ver^ 
diet  in  a  second  suig  finding  that  **  he  has 
•wti9ted  the  assets,*^  or  **  has  eloigned,  db- 
posed  of,  and  converted  the  same  to  his  own 
ase,^  before  an  action  caa  be  aosunicd 
against  the  sureties,  A. 

A  bond,  from  the  deputy  to  the  h^  shcriir, 
conditioned  for  the  (aithful  perfbrniaoee  of 
his  duty,  duriH|f  his  continuance  in  the  oflloe 
of  deputy  shenff*,  is  binding  upon  hifla  and 
his  sureties,  for  the  second  year,  as  veil  as 
the  first,  and  until  the  wiodiog  up  oC  the 
business  lawfully  committed  to  him  as  de- 
puty.    Roytter  and  othere  v.  Leake,        280 

Under  the  51st  section  of  the  execution  bw, 
(I  Rev,  Code,  c  151.). the  tenedy  b^  mo- 
tion is  given  a^ioat  the  ipretios  uf  m.  4epoty 
sheriff' after  a  judgmtAt  against  him  for  the 
same  cause;  such  jai^:ment  not  sppesriag 
ta  be  satisfied.  The  motioa  also  vm  be 
made  a^iost  the  sureties  separately  froia 
their  pnncipal,  aft. 

SURVIVOR. 

In  an  action  against  the  represeatstivesof  one 
of  two  joint  obligors,  in  a  bond  dated  m  1783, 
it  is  essential  to  state  in  the  dedaration  that 
that  obligor  survived  bia  eompanioa.  Mraar- 
ton's  AwiCx  ▼.  Hilyard^  49 


SUPERSEDEAS. 

1.  iS^DsED,  No.  3.     RoUiday  and  fVife  v. 

Coleman  and  Wife,  162 

2.  Where  the  transcript  of  the  record  has  not 

been  certified  by  the  proper  officer,  tbe  iu- 
pertedeat,  even  after  the  cause  has  been 
argued,  will  be  quashed,  as  having  been  im- 
providcDtiy  granted*    Scott  t.  Rail,       999 


TAJKES. 


.  If  a  mortgagee  of  lands  Qkougfa  not  in  his  i 
use  or  occupation)  sutTer  them  to  be  sold  fcr 
tayes  <  qtutre,  whether  he  shall  be  io4emni* 
fied  out  of  other  property  dona^dlr  eoavejai 
by  tho  mortgagor  to  a  mere  folnnfr. 
Coutt9  and  otnert  ▼•  Greenhtm^  H9 
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TAXES  6N  law  process. 

t.  On  ft  motioQ  against  a  olerk  for  the  penaltj  in- 
carred  by  failing  to  par  the  taxes  on  law 
proceis^  he  may  defend  himself  by  showing 
that  he  used  due  diligence  to  get  a  coramis* 
sioner  of  the  revenue  to  compare  his  account 
with  the  books  in  his  office^  and  certify  there*  5. 
upon  as  tlie  law  requires^  and  was  prevented  ^ 
bV  the  default  of  such  commissioner  from 
obtaining  a  gidetui  /  and  if  he  fail  to  make 
such  defence^  without  a  competent  excuse, 
he  cannot  obtain  relief  in  equity  on  the  same 
ground.    The  Auditor  v.  //tcholoM^  31 

TENDER  AND  REFUSAL* 

1.  Where  a  judgment  of  the  land  commissioners 
was,  that  the  claimant  should  obtain  a  patent 
upon  paying  the  surveyor's  fees  and  purchase* 
money  to  the  company*  or  tlieir  agent*  on  or 
before  a  subsequent  day,  with  interest  until 
payqient,  and  that  otherwise  the  land  should  6. 
revert  to  the  company,  a  tender  to  the  oom- 

})any's  agent  withm  the  time  limited  was  suf- 
icient  to  prevent  the  forfeiture,  Ro98  v, 
Kfca/oodf  Httofacre  and  Smithy  l4l 

%,  In  such  case,  upon  refusal  of  the  company's 
a^^iit  to  receive  the  money,  the  person  ma-  7. 
king  the  tender  was  not  resiK>nsible  to  the 
company,  or  its  assignee,  for  interest  after 
the  day,  t6. 


TRESPASS. 

].  In  trespass  quare  dauiumfregU^  the  declara* 
lion  charging  the  trespass  generally,  in  a  pa« 
rish  and  county,  if  the  defendant  plead  not 
guilty,  and  a  justification  "  that  the  knd  in 
question  was  his  freehold/'  the  plaintiff  must 
reply  to  the  justification  as  well  as  join  Issue 
upon  the  plea  of  not  guilty.  Mangum  v. 
Fiffwera^  SOj 

TRUST,  (DEED  OF.) 

1.  A  debtor  holding  an  equitable  title  to  land  may 

convey  it  by  deed  of  trust  to  secure  a  credit- 
or, and  a  court  of  equity,  on  a  bill  exhibited 
by  the  cestmj  que  tivst,  will  compel  anoilier 
creditor  (who  with  notice  of  such  deed, 
(though  not  recorded,)  has  obtained  a  con- 
veyance of  the  legal  title,  by  means  of  an  or- 
der from  the  debtor)  to  convey  such  legal  ti- 
tle to  the  trustee  for  the  purpose  of  applying 
it  to  the  object  of  the  tru*t  Lambert  v. 
JS/antuff  196 

2.  In  such  dase  the  notice  is  binding  if  received 

at  any  time  before  the  conveyance,  t*. 

3.  See  Lands,  No.  18.  ib, 
i*  It  aeema  that  a  deed  of  trust  conveying  the 

property  of  the  grantor  to  certain  persons 
and  their  heirs  "  forever,"  with  warranty  ; 
**  nevertheless  upon  special  trust  that  they 
m..  shall  pay  the  profits  to  himself  during  his 
Ute;"  oonclttdmg  with  declaring  its  true  in- 


tent and  meaning  to  be,  **  that  at  his  death 
ever^  thing  therein  contained  between  the 
parties  should  become  null  and  void,"  is  a 
conveyance,  to  the  trustees  and  their  heirsg 
of  an  estate  for  the  life  of  the  grantor  only; 
and  not  a  revocation  of  a  previous  will. 
Hughes  V.  Ilxiglteiu  Ex*r,  209 

Where  a  bill  in  equity  is  filed  to  stay  proceed- 
ings upon  a  usurious  deed  of  trust,  on  the 
ground  that  the  complainant  had  no  oppor- 
tunity at  law  to  pleail  the  usury,  and  praya 
for  no  discovery,  but,  on  the  contrary,  is 
ready  to  prove  the  fact,  the  court  nught  not  to 
grant  him  relief,  against  the  usury,  upon  the 
condition  of  hb  paying  the  principal  sUm  of 
money,  (without  interest,)  but  should  alto* 
gether  enjoin  the  trustee  urom  selling,  until, 
by  some  proper  proceeding  to  be  instituted 
by  the  cestut/  que  trust,  he  establish  the  va- 
lidity of  his  contract ;  in  wliich  case  the  in* 
junction  should  be  dissolved,  and,  in  the  con- 
trary event,  perpetuated.  Jlarkt  v.  Morris, 

407 

Upon  the  result  of  such  proceeding,  if  the 
injunction  be  dissolved,  the  deed  (being 
then  cleansed  of  its  usurious  taint  by  the 
judgment  of  a  competent  tribunal)  should 
be  enforced  as  a  security  to  compel  tho 
payment  of  the  debt,  ib. 

See  Slavbs,  No.  15^  16.    Gay  y.  Moselev^ 

TRUSTEES. 


1.  See  EqyiTY,  No.  5. 

others, 
3.  See  Powers,  No.  1. 

Udrs  V,  Stanton, 


U 


Clay  y.  WiUiama  and 

105 

J^obert8*8  Widow  and 


USURY. 

t.  If  a  bond  be  given  without  amr  oonsideration 
but  to  be  used  as  an  article  of  traffic  to  raisp 
money,  the  bonajide  purchaser  (though  at  a 
large  discount)  of  such  bond,  without  notice 
of  the  purpose  for  which  it  was  executed,  if 
entitled  to  recover  the  full  amount.  Bamh 
broitgh  v.  Baylor^  36 

S.  A  fair  purchase  of  a  bond,  at  any  discount,  ia 
not  usurious,  ib^ 

3.  Where  a  bill  in  equity  is  filed  to  stay  pro- 
ceedings upon  a  usurious  deed  of  trust,  on 
the  ground  that  the  complainant  had  no 
opportunity  at  law  to  plead  the  usury,  and 
prays  for  no  discovery,  but  onUhe  contrary 
IS  ready  to  prove  the  fact,  the  court  ought 
not  to  grant  him  relief  against  the  usurf, 
upon  the  condition  of  his  paying  the  princi- 
pal sum  of  money,  (without  interest,)  but 
should  altogether  enjoin  the  trustee  fi-om 
selling,  until,  by  some  proper  pi'ooeeding  to 
be.  instituted  by  the  cestvy  qua  trust,  he 
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pstAblish  the  validKy-  of  his  contract,  iA 
which  case  the  injunclion  should  be  dis- 
solved, and,  in  the  contrary  erent,  perpe- 
tuated.   Marks  v.  MorrU^  ¥37 

\f  Upon  the  result  of  such  proceeding,  if  the  in- 
junction be  dissolved,  the  deed  Cbcing  then 
cleansed  of  its  usurious  taint  by  the  judg- 
ment of  a  competent  tribunal)  should  be 
enforced  as  a  security  to  compel  the  pay- 
ment of  a  debt,  ib, 

5,  T.  being  indebted  to  fL  in  the  sura  of  l,SO0f. 
payable  by  four  equal  instalments  in  little 
more  than  three  years^  an  agreement  took 
place  between  T.  and  iV.  that  'f .,  in  wmsi- 
deration  of  800/1  cash,  paid  him  by  7\, 
should  exonerate  T,  from  hi*  debt  to  77.; 
this  agreement  is  usurious  and  void,  notwith- 
standing W.  might  have  reaped  advantage 
from  it  by  baying  tlie  bonds  of  //.  at  a  dis- 
count, or  by  selling  him  tobacco  at  a  high 
price.  Watfcina  t.  Taylor  andMevfburnt  424 


VARIANCE. 

|.  Where  a  judgment  upon  a  forthcoming  bond 
is  obtained  against  a  defendant,  having  legal 
notice,  and  appearing  by  attorney,  but  not 
moving  to  quash  the  bond,  nor  slating  by 
plea,  or  bill  of  exceptions,  any  variance  b^ 
twecn  it  and  the  execution,  the  appellate 
court  b  not  to  reverse  the  judgment  on  the 
eround  of  such  variance.  Brotiaugh*  ▼. 
Treeman**  Ex'r,  t      266 

S.  See  EviDBNCB,  No*  23.  TuUle  v.  Etkridge^ 

330 

3«  If  a  bond  be  payable  to  James  WhitUrw.  jun. 
and  the  declaration  describe  it  as  payable  to 
the  plaintiff,  after  naming  him  as  Jamea 
WtdtUrw,  jun.  aUat  Jatnes  Ifhifloch,  this  19 
|iot  such  a  variance  as  should  prevent  it  from 
heing  received  as  evidence  in  support  of  the 
declaration, on  the  plea  of  payment,  tihit- 
fgck  V.  Ramtejfa  Aam'x,  510 

yElJDOR  AND  VENDEE. 

1.  4  plepe  of  ground  being  sold  at  public  auction, 
expressly  according  to  certain  metes  and 
bounds,  (then  and  there  shown  to  the  pur- 
chaser before  he  became  the  highest  bidder,') 
f*  be  the  same  iporO'Or  less  T*  he  is  not  enti- 
tled to  any  comi»ensation  for  a  deficiency, 
(ilthough  the  previous  advertisement  de- 
scribed the  tenement  as  contuining  more 
than  the  actUid  quantity :  ncilher  is  ihe  case 
varied  by  fiubsequent  articles  of  agreement 
under  seal,  (written  by  the  purchaser  and 

1'."     signed  by  the  vendor*  for  the  purpose  of 

binding  tne  vendor  to  make  a  title,)  in  which 

,  \\     ^e  terms  of  the  sale  are  rcfcn*cd  to,  but 

^A  .the  quantity  of  g^und^  mentioned  in  the 
^verM$(^VtieDt,   is    specified,   omitLin|^  the 


words  '*  more  or  lest.''    Tlie  Tendor  n  noi  < 
precluded  by  such  aKidea  from  proring  the 
terms  of  sale  by  parol  testimony  only.  Grtua*. 
land  y,  Wight^  179 

%,  In  such  case  U  aeenu,  however,  tliat  if  tlae 
chancellor  decrees  a  compentatiofii  to  the 
purchaser,  and  the  vendor  doea  not  ippesl^ 
the  court  of  appeals  will  not  oorrect  the  er- 
ror to  his  ii\jury  qpou  an  appeal  by  the. 
other  party,  ifr. 

3.  An  injunction  to  «  judgroenrfor  parohaar  mo- 

oey  ouglit  not  to  be  diaaolved,  furtH  a  good 
and  sumcient  deed  for  the  laiMi  be  tendered 
by  the  vendor,  ib» 

4.  Whenever  it  appears  that  the  Tendor's  owe 
title  deeds  most  have  disclosed  to  him  the 
true  quiintity  of  land,  he  b  bound  to  make 
comneusatiou  for  a  deficiency,  thoogh  his 
deed  to  the  vendee  express  a  ipMmiity 
••  more  or  less."    DwaU  ▼.  Rm9i  290 

$.  A  contiract  of  sale  is  not  considered  in.eqiiitj 
as  binding  on  the  parties  by  th^  execution  oi 
a  bond* for  the  purchase  n|oney,  4f  ft  appear 
that  the  seller  ^i|ed  to  perform  vrhat  was  to 
be  done  on  his  part  in  order  to  ocmstunmate 
the  contract.  Page^t  Ex^r  ?.  #f«iitMRV 
^dtter,  S9S 

6.  See  E<i^iJiTY,  No,  30.  s6. 

7.  See  Notice,  No.  11.    Tayfcirr.  Sione^  314 
9* it  seems  now  settled,  that  ^n  absolnie  deed  of 

slaves,  or  other  personal  property,  the  pos- 
session of  wbich  remains  with  the  vendor,  i« 
fraudulent,  per  se,  as  to  oredidirs.  •Slexatu 
der  V.  Deiteale,  341 

9.  The  i)oint  in  Vance  v.  fValker  {Z  HM  M, 
288.)  again  solemnly  determined.  Waiktr^e 
ExV  V.  Mcktin,  3S7 

10.  If  the  veudor  of  land  in  a  town  assure  the 

vendee  (though  not  in  wriyng)  that  a 
piece  of  ground,  adjoining  thereto  is  always 
to  be  kept  open  as  an  alley  ;  by  which  as- 
surance the  vendee  b  indueed  to  make  the 
purchase,  or  to  give  a  higher  price  for  the 
property,  a  court  of  equity  vill  perpetually 
enjoin  the  vendor  from  shutting  Up  sueh  al- 
ley.   Tmeheurt  v.  Price,  4<J8 

11.  Q{/<re,  in  such  case*  whether  the  vendee^ 
who  has  tttXerwai^ls  conveyed  the  premises 
witli  thcij*  appurtenances,  bnt  without  war^ 
ranty,  to  a  third  ]»er8on,  be  a  competent 
witness  to  prove  thnt  socli  verbal  assurance 
was  given  to  hiiuself  by  t^ie  ortgiii«(  vendor  i 

VENIRE  FAC;iAS  DE  NOVO. 

1.  ^e  iNTEKDifENT,  No.  1«  Tt^nneU  and 
Wife  V.  yyatton and  fiife,  283 

VERDICT. 

|.  J$  seems  that  the  esecator  or  adminbtrator 
must  be  convicted  of  a  devotUtvit^  by  a  ver- 
dict in  a  second  suit,  finding  that  **  he  has 
wasted  the  assets,'*  or  '*  has  eloigned*  ^^ 
posed  of,  and  converted  tl|e  same  IQ  hb  own 
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UBej^  befpre  Uk  action  can  be  sustained 
aKamtt  the  sureties.  Catlett  and  other%  t. 
CarUr^9  Ex*r$t  84.;  but  see  Dbvasta- 
viT»  No.  3.  and  the  quaere  thereto  annexed. 
^  See  Heir  and  Ancbstor,  No.  d.  WdU 
ler*9  Ei^rs  v.  EUU  and  other;  88 

3.  ASeeDESCBiPTioNy  No.  1.  Lovells*  Arnold^ 

67 

4.  In  detinue^  for  sereral  staves,  if  their  value  be 

jointly  assessed  in  the  verdict*  judgment 
ou^ht  not  to  be  entered  ;  but  a  writ  of  in- 
mury,  to  ascertain  their  respective  values, 
should   \ip  awarded.      Cornwell  v.  7Vu«t, 

195 

5.  No  material  fact  not  found  expressly,  or  by 

very  evident  implication^  in  a  special  verdict 
ean  be  supplied  by  intendment.  Tunneil 
and  Wife  v.  tVatton  and  Jiife,  283 

6«  Proceu  of  revivor  is  not  nec^essary  in  the 
court  of  appeab  if  the  appellee  died  between 
verdict  and  judgment.  Buchicr  and  Wife 
V.  BUiiry  336 

7.  In  a  suit  for  freedom,  a  finding  by  the  jury, 

from  inspection,  that  the  i)laintifl  b  a  white 
person,  is  conclusive  in  his  favour,  unless  it 
be  proved,  on  the  other  side,  that  he  de- 
scended in  the  maternal  line  from  a  slave. 
Hook  V.  JVanny  Pagee  and  others^  379 

8.  Sfe  Appeal,  No^  la.    Sliankt  oiidM^Rea 

V.  Fcrnoickf  .  478 

9.  In  detinue  if  a  neero  woman  bv  name,  and 

her  "  issue^  (without  naming  them)  be  de- 
manded in  the  declaration,  and  the  jury  find 
the  names  of  the  issue,  the  defect  (if  any)  is 
cured,  and  judgment  should  be  entered  ao- 
oordinff  to  the  verdict.  IfoUadatf  and  Wife 
V.  Littlepage,  539 

(O..Thft  failing  to  lay  a  separate  value,  as  to  each 

slav^  demanded,  is  an  error  which  would  b^ 

.  fatal  on  de4nurr^r,  but  is  cured  by  a  verdict 

.severing  the  values,  ib. 

.11.  Il  is  not  error  that  the  jury  find  general 

damages  (or  detaining  several  slaves}  but 

'  the  alternative  value  of  each  slave  ought  to 

be  separately  found,  t6. 


VOYAGE. 


I.  Freiglit  (though  by  the  terms  of  the  charter- 
party  payable  monthly  If  required)  is  not  to 
be  recovored,  where  the  voyage  was  never 
completed,  but  the  vessel  was  condemned  by 
a  foreign  tribunal,  in  Consequence  of  atraud 
attempted  by  one  of  the  owners  intrusted 
by  the  rest  with  tli«  care  of  the  vessel, 
though  no  proof  appear  of  their  assenting 
to  such  fraudulent  act.  Jfaeifield^.  Jame* 
ton,  53 

•.In  such  case,  the  copartners  are  not  entitled 
to  compensation  for  the  loss,  except  against 
the  fraudulent  partner,  ib. 


W 


WARRANTY. 

1.  The  circumstance  that  a  submission  to  arbi- 
tration contains  a  recital  that  one  of  the  par- 
ties had  warranted  the  title  to  a  tract  of  land 
(when,  in  truth,  the  writing  signed  by  him 
had  not  that  effect)  is  not  a  sufficient  reason 
to  disturb  the  award,  no  fraud  or  undue  in- 
fluence appearing,  and  it  being  possible  that 
the  contract  was  mutually  understood  as  a 
warranty,  though  its  legal  construction  was 
otherwise.    Kincaid  v.  Caningham,  1 

WAY,  (RIGHT  OF.) 

1.  If  the  vendor  of  knd  assure  the  vendee  (thou^li 
not  in  writing)  that  a  piece  of  ground  adjoin- 
ing thereto  is  always  to  be  kept  open  as  an 
alley,  by  which  assurance  the  vendee  is  in- 
duced to  make  the  purchase,  or  to  give  a 
higher  price  for  the  property,  a  court  of 
equity  will  perpetually  enjoin  the  vendor 
from  shutUug  up  such  alley.  Trueheart  v. 
Price,  »     468 

%  Quare,  in  such  case,  whether  the  vendee, 
who  has  afterwards  conveyed  the  premises 
with  their  appurtenances^  but  without  war- 
ranty, to  a  tliird  person,  be  a  competent 
witness  to  prove  that  such  verbal  assurance 
WHS  gif en  to  himself  by  the  original  vendor  ? 

ib, 

WILLS. 

1.  As  far  as  circumstances  will  permit^  a  eourt  of 

equiiy  will  suppljr  any  defect  in  the  execu- 
tion of  a  power  given  by  a  will  to  executors 
or  trustees  to  sell  lands  for  payment  of  debts 
or  legacies.  A  conv^ance,  therefore,  by 
One  executor  or  trustee  only,  (instead  of 
three,)  but  in  all  other  respects  conformable 
to  tlie  intention  of  the  testator  in  creating 
the  trust,  will  be  supported  in  favour  of 
the  purchaser  for  a  valuable  consideration, 
and  this,  notwithstanding  it  be  provided  by 
the  will  that  if  one  or  more  of  the  execu- 
tors or  trustees  should  die  before  the  object 
of  the  trust  was  accomplislied,  others 
ahould  be  appointed  by  the  survivors  jointly 
with  tliera  to  finish  the  execution  of  the 
trust.  Uoberti^  Widovf  and  Heirt  v.  *V/an- 
toHi  129 

2.  iStol>EVi8B,  No.  I.     Hyor  v.  Shobe,         900 

3.  The  doctrine  of  implied  revocations  of  wills 

discussed.    Hu^hen  v.  Hughef^t  tlj^r,    909 

4.  //  9eemt  that  a  deed  of  trust  conveying  all  the 

property  of  the  grantor  to  certain  persons 
and  their  heirs  **  foreTcr,**  with  warranty  ; 
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**  neTert!ieI«sc,  upon  tlie  tpeoial  trust,  that 
they  shall  pay  the  ^mfits  to  himself  during 
his  life  ;**  ooneluding  with  declaring  its 
**  true  intent  and  meaning  to  be  that,  at  hit 
death,  every  thing  therein  contained  be-  • 
tween  the  parties  should  become  null  and 
void/'  is  a  oonveyanoe,  to  the  trustees  and  14. 
their  heirs,  of  an  estate  for  the  life  of  the 
grantor  only,  and  not  a  revocatioM  of  a  pro< 
Yious  will.     Hughes  v.  Hashes**  Ejc*r,     409 

5.  A  coramissioQ  6t  lunacy  a^inst  a  testator  is 
not  a  revocation  of  a  will  which  he  made 
vhen  of  sound  mind,  ib. 

%.  Qiuer'f,  whether  parol  testimony  of  deoUra- 
tioiis,  by  a  testator,  of  his  intention  in  ma-   15. 
king  a  deed,  ought  to  be  regarded,  by  a  court 
of  pi*obatc,  as  cvidenee  to  rebut  an  implied 
revocation  of  a  wilt  by  such  deed  ?  id. 

7.  By  a  devise  of  a  tract  ot  land  in  fee-simple, 

together  with  all  the  crops  thereon,  whether 
gathered  or  growing  at  the  time  of  the  tes-  16. 
tator*s  death*  not  only  the  craps  made  the 
year  the  testator  died,  but  those  of  the  pre- 
ceding year  remaining  on  the  land,  and  those 
brouglit  thither  from  other  planUtions  to 
be  stored,  will  pass.  Camagy  and  !Vi/e  v 
Martin's  Ex*rs,  234 

8.  By  a  bequest  of  '*  all  my  household  goods  and 

furniture,  except  mj  plate  and  watch,** 
every  thing  about  the  huuses,  tlwit  had  been* 
usually  held  and  enjoyed  therewith,  and 
that  wuuld  tend  to  the  comfort  and  accom- 
modation of  the  householder,  will  pass,  iO. 
flr.AVben,  in  the  context  of  a  will,  the  tesUlor 
has  explained  his  own  meaning  in  the  use  of 
certain  words,  the  court  should  take  Mar  as 
their  guide,  without  resorting  to  lexicogra- 
phers to  determine  what  those  words  ought 
to  signify  in  the  abstract,  or  to  adjudicated  J7. 
cases  to  discover  what  they  have  been  deci- 
ded to  mean  under  different  circumstances, 

ib. 

10.  A  testator,  in  February^  1779,  derised  to  his 
four  sons  certain  lands"  **  to  them  and  their 
heirs  forever,'*  desiring  that  **  if  any  of  them 
should  die  without  heirs  of  their  bodies,  18. 
then  the  parts  of  them  so  dying  should  be 
equally  divided  among  the  survivors  and  tlieir 
heirs.  This  was  a  devise  of  an  estate  in 
tail,  which,  by  the  act  of  Octoher,  1779,  was 
converted  into  tL/ee^simple,  Sydnar  v.  Syd- 
fwr»,  1^3 

11.  Where  slaves  are  specifically  bequeathed  to  a 
child,  when  he  or  she  shall  atUm  the  age  of 
21  years,  or  shall  marry,  and  no  provision  is 
made  expressly  for  maintenance  in  the  mean 
time,  their  intermediate  profiu  (if  net  other- 
wise disposed  of)  do  not  pass  by  a  general 
residuary  clause,  but  go  to  the  legatee. 
Qtturies  s  Ex'r  v.  qtuirles  and  others,    321 

18.  In  such  case  the  legatee  is  also  entitled  to  in- 
terest on  the  profits  from  the  time  of  the  1. 
receipt  thereof  by  the  executor;  no  good 
reason  appearing  for  his  failure  to  a^iply  the 
principal  to  the  use  of  the  legatee,  ib,  ft 

IS.  A  legMcy  to  a  wife  for  her  life,  and  afterwards 
to  the  children  of  the  marriage,  is  no  satis- 
faction of  a  promise  to  tliehusbaud,  of  the 


attoantof  a  specific  deht,  (when  ree«ftt*ed,) 
to  be  applied  to  a  particolar  purpose,  tHero 
being  no  declaratioo  ia   the    will    thftt     Use 
legacy  was  intended  as  sttlslaetion  for    tbe 
promise.    ScoU's  Ex*r  ▼.  Osbvrmi's  Kjc^f, 

419 
A  devise  of  lands  before  the  1st  of  hamary^ 
1787,  without  words  of  perpetuity,  wtN  isot 
be  enUrced  to  a  fee^sim^  on  the  grouisd  of 
a  general  charge  arising  from  a  dir«rtiOfi  that 
all  the  testator's  debts  be  first  paid,  espeeiaf* 
ly  if  other  funds  be  appropriated  for  pavment 
of  the  debt.  Mtoberry  tmd  9thert  ▼.  Ataroe, 

Where  a  will  is  systematically  composed,  mnd 
the  meaning  plain,  the  court  will  not,  for  the 
puqiQse  of  enlarging  the  estates  of  devisees^ 
or  creating  limitations  in  their  ftivour,  tr«Q8* 
pose  expressions  occurring  in  other  claase*, 
and  obviously  relating  to  other  subjects,  iA» 
Iq  a  will  dated  in  1783,  and  recorded  in  178  i^ 
the  following  clause  occurred :  "  It  b  mjr 
will  and  desire  that  in  ease  my  son  John 
sliould  die  without  heir  of  his  body  lawfully 
begotten,  that  then  and  In  tliat  case  I  give  to 
ray  wife  Lucyt  and  to  her  heirs  forever,  alt 
the  negroes  which  I  had  by  her.**  This  was 
determined  to  be  a  good  executory  devise  in 
favour  of  Lucy,  not  on  tbe  ground  that  tbe 
word  **  then"  was  used,  or  the  word  "  heir** 
in  the  singular  number,  but  because  tbe 
bequest  was  of  the  negroes  whch  the 
tesutor  had  bv  her,  (saying  nothing  of 
their  issue,)  and  this  was  considered  as  evin- 
cing that  he  did  not  intend  a  return  of  thena 
or  their  posterity  to  his  wife  at  any  remote 
period  of  time.  Royall  v.  Eppes,  AduCr  of 
JRoyaU,  479 

And,  though  Lucy  died  in  the  |ifethnet>f 
JoftHf  who  was  her  only  son*  and  heir,  her 
contingent  interest  did  not  thereby  accrue  to 
Aim,  but  to  her  admiuislnUor^  so  that  the  lat- 
ter became  entitled  to  recover  the  slaves 
apcm  John's  dying  without  issue  living  at  the 
time  of  his  death,  ib, 

A  testator  **  lent  to  his  granddaughter,  A.  S, 
P.f  a  negro  woman,  and  one  bed  and  furni- 
ture, for  lier,  her  heirs,  executors  and  admi- 
nistrators forever,  but  if  she  should  die  with- 
out lawful  heir  of  her  body,  then  to  return 
to  his  son  and  his  heirs  forever."  This  limit- 
ation over  was  adjudged  to  be  upon  an  iadc. 
finite  fiylure  of  issue,  and,  therefore,  void. 
WiUiumson^  Ex*r  of  Jfaye^f  r.  Ledbetier 
and  others,  5S|1 

WITNESS. 


&«  EVIDBNCX. 

The  testimony  of  one  witness  is  not  soffieient 
to  outweigh  an  answer  denying  the  Qllegatioos 
of  a  bill.    Hcffnitr  v.  MiUer  and  others,  ^  43 

The  widow  of  one  of  two  joint  obligors  is  a 
competent  witness  in  support  of  the  plea  of 
infancy,  in  a  suit  against  the  otiier  or  his  re« 
preseutatives,  and  this,  notwithstanding  hrr 
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hCttbftnd  died  Intettnte,  her  interest  in  >oeh 
eaie  being  remote  and  oneertain,  and  either 
equal  between  the  parties  or  against  the  par- 
ty in  whose  fovoar  her  testimony  operates, 
Srai^t^n**  ^dnCr  v.  HUyard^  49 

S*  A  person  aelcnowledginr  that  he  considers 
himself  interested  in  the  event  of  a  suit  is 
Bot  a  competent  witness,  thoogh,  in  &ct,  he 
was  n^t  interested.  JSichard9on*$'Ejc*r  v. 
Hunt,  148 

4.  Jt  teenu  that  a  specific  legatee  is  not  a  compe- 

tent witness  to  disprote  the  claim  of  a  credit- 
or against  the  estate  of  the  testator.  Tem» 
pU?9  Ex^r  T.  EUetft  Ex^r,  45S 

WRIT. 

1.  The  writ  IS  part  of  the  record  for  the  purpose 
of  amendment  only,  where^  issae  has  been 
joined  npon  a  plea  to  the  action.  Payne  and 
Fairfax  ?.  Grim^  297 

S»  After  issue  joined  on  a  plea  to  the  action^  it 
is  too  late  to  move  the  court  to  dismiss  the 
suit  on  the  ground  of  a  defect  in  the  writ» 
or  for  leave  to  file  a  plea  in  abatement,      ib. 

3.  A  judgment  cannot  be  entered  against  the 
defendant  and  sheriff,  upon  his  return, 
that  the  writ  was  executed,  and  the  defend- 
ant escaped  ;  the  proper  remedy  against  the 
sheriff  for  an  escape  being  by  a  separate 
suit.    Waugh  V.  Carter^  333 

i.  A  iudgment  by  default  cannot  be  entered 
when  the  writ  has  not  been  returned. 
fViiuhester  and  others  v.  The  Bank  of  Alex- 
andria,  339 

5.  The  true  construction  of  the  80th  section  of 

the  act  **  for  establishing  a  bank  in  the  town 
oi  ^dlexamkia,*^  is,  that.the  power  of  grant- 
ing appeals,  writs  of  error  or  auperteaeaa  is 
taken  away  from  the  appellate  court,  in  re- 
lation only  to  judgments  rendered  pursuant 
to  that  act,  and  upon  writs  of  capiat  ad  re* 
$pondendumexeeuted  according  to  the  direc- 
tions thereof,  ^  ib, 

6.  In  a  suit  against  a  mercantile  company,  if  the 

names  .of  the  partners  be  omitted  in  the 
writ  and  declaration,  and  the  writ  be  served 
on  a  person  not  darned  in  either,  a  judgment 
against  the  company,  for  that  person's  fail- 
ing to  appear,  cannot  be  sustained.  Scott 
^  Co.  T.  Dunlop,  Pollock  U  Co.,  849 


7.  QiuerCf  in  such  case,  whether  any  judgment, 
by  default,  could  be  sustained  ?  Scott  U  Co* 
V.  Dunlop,  PoUock  &  Co.,  349 

8.  A  writ  cannot  legally  be  executed  after  the 
term  to  which  it  was  returnable.  Crewt 
and  Higgiid}otham  v.  Garland^  491 

9.  A  judgment  entered  in  the  clerk's  office  be- 
fore the  execution  and  return  of  the  writ  is 
erroneoos,  and  cannot  be  supported  by  the 
writ's  being  returned  executed  to  the  term 
when  the  judgment  is  made  final,  ib. 

10.  In  such  case,  the  bail  bond  should  be  quashed 

by  the  court  of  error,  all  the  proceedings 
back  to  the  common  order  (inclusive)  set 
aside,  and  the  cause  remanded  for  further 
proceedings,  »^. 

11.  It  is  no  answer,  to  the  bar  set  up  by  tlie  plea 
of  the  act  of  limitations,  that  the  plaintiff 
sued  out  a  writ  for  the  same  cause  of  action 
within  the  time  prescribed  by  the  act, 
which  writ  was  executed  and  returned,  and 
went  off  the  ^locket  fbr  want  of 'formality. 
CalUov.  fVadth,  Sil 

13.  It  oeefMf  that  where  an  ofliee  judgment  is  re- 
versed, on  the  ground  thalt  the  declaration  is 
radically  defective,  the  appellate  court.  If 
the  writ  be  correct,  will  not  enter  judgment 
for  the  defendant,  but  send  the  cause  back  to 
be  proceeded  in  from  the  writ.  Sill  v.  ffar* 
vey,  525  . 


WRIT  OF  ENQUIRY. 

SeeEvqyiiLYt  (Writ  or,)  No.  1. 
well  V.  Tnuop 

WRIT  OF  ERROR. 


Corttff 
195 


1.  See  Dbep,  No.  3.  HolHday  and  Wife  t. 
Coleman  and  Wife,  '  1G2 

WRIT  OF  RIGHT. 

1.  A  count  upon  a  writ  of  right  describing  the 
land  demanded  as  a  certain  number  of  acres, 
part  of  a  larger  tract,  and  setting  forth  the 
boundaries  ot  such  larger  tract,  is  sufficiently 
certain,  afler  verdict.    LweU  v.  Arnold,  167 


END  OP  THE  SECOND  VOLUME. 
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